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CEKIIAS Ne 1

TEOPUA U UCTOPHUS ITPABA.
KOHCTUTYUUOHHOE ITPABO.
AIMUHUCTPATUBHOE ITPABO

O MEXAHU3MAX 3AIIUTHBI ITPAB U CBOBO/|
YEJIOBEKA B PAMKAX CHI'

Axumenko K.B. (bHII)

B coBpeMeHHOM MUpe BpsiI JIU MOXKHO HaTH Oosee 3Ha-
YUMYIO U BMECTE C TeM CIOKHYIO TTpo0iieMy, HEXKEeNN MpaBa
gyenmoBeka. COOTBETCTBCHHO, KITFOUCBON W HamboJee oCTpon
B 3TOH O0JIACTH SIBIISICTCS MPOOJIEMa 3alUThI PaB ¥ CBOOO.
JUYHOCTH, BKJIIOYasl W TPaXIaHCKHUE MpaBa, a TaKkXKe pealib-
HOTO ()YHKIIMOHUPOBAHUS IOPHINICCKUX TapPAHTHIHA, CPEACTB
Y MEXaHU3MOB 3aIUThI HHAMBHA. [IpaBa U cBOOOIBI TIUIHO-
CTH CYIIECTBYIOT KaK IPOLIECC CIIOKHOTO U TPOTUBOPEINBOTO
B3aMMOJICHCTBUS HHINBUIA C TOCYIAPCTBCHHOH ITOTUTHKOM,
9KOHOMUKOH U 00I1IeCTBOM B 11e10M. [IpaBo B COBOKYIHOCTH
9THX OTHOIIEHHWH BBICTYIACT, C OJHON CTOPOHBI, OCHOBHBIM
WHCTHTYTOM IOPUIMYECKOTO W OPTaHU3AIIMOHHOTO o0ecte-
YCHUS NPAB YEJIOBEKA, C APYTrOil — rapaHTHPYET UX COLUATb-
HYIO 3allIUTy U PeaJbHOE OCYIIECTBICHHUE.

OnHUM W3 OCHOBHBIX JTOKYMCHTOB, NPHU3BAHHBIX peETIia-
MCHTHPOBaTh U OOCCIICUMBATh 3aLIUTy TPa)KIAHCKUX IPaB
nuaHocTH B pamkax CHI, a Taxoke KOHTPOIHPOBATh JEATEIb-
HOCTH TOCYIapcTB — y4acTHUKOB CoOIpyKecTBa B JaHHOU
obmacty, sieriack Konsennuss CHI' 0 mpaBax ¥ OCHOBHBIX
cB0OOOIax YenmoBeka ot 26 mast 1995 1., npuHsATas Ha cCaMMH-
Te IIaB rocynapcTB — yuyactHukoB CHI, koTopas ycTaHOBH-
Jla TPaKIaHCKUC TpaBa 4YEJIOBCKA, aHAJOTMYHBIC TEM, YTO
3aKpeIUIIINCh B MeXIyHapOAHOM IAKTe O TPaKTAHCKUX U
MTOTUTHYCCKUX TpaBax.

OnHako emie 10 MPUHITHS BbIICyKa3aHHOW KoHBeHIMH
pemennem CoBeTa TaB rocymapctB — ydacTHukoB CHI
osut0 yTBepkacHo [Tonokenne o Komuccuu mo mpaBam ue-
JoBeKa ot 24 ceHTsiops 1993 .

B cooTtBeTcTBUY ¢ 4. 2 1aHHOTO [T0oMOXKEHMSI KaXkKT10€ TOCy-
nmapcetBo — ydactHUK CHI™ mMmeer mpaBo HampaBIsaTh APYTO-
My TOCYJapCTBY — YYaCTHUKY IMHCHMCHHBIC 3alPOCHI 110 BO-
Ipocam, CBSI3aHHBIM C HapyIICHHEM IpaB YelloBeKa APYTUM
rocygapctBoM — yuactHukoM CHIL Ecnu Bompoc He pelieH
roCyapcTBaMu, OH MOXET ObITh Tiepenad B Komuccuto, ko-
TOpasi IMEET MPaBO OOPATUTHCA K 3aMHTEPECOBAHHBIM CTO-
pOHaM ¢ Ipock00ii peoCTaBUTh HHPOPMAIIUIO IO TaHHOMY
neny. Ecnu Bonpoc, nepenannbsiii B Komuccuto, He perieH K
YIOBIETBOPEHHUIO CTOPOH, OHA MOXKET C MX COTIacHs 00pa3o-
BaTh CIICIIHATBEHYTO TIOIKOMHUCCHIO H3 YHCIIA MPEICTAaBUTEICH
000 u3 cropoH. [1o 3aBepiIeHuN pacCMOTPEHUS BOIIPOCa
MTOJIKOMHCCHS TTpeacTaBiieT Komucenn 3aKkimodeHue i Ha-

IIPaBJIEHUsI €r0 3aMHTEPECOBAHHBIM rocyjaapcTBaMm. Bmecrte
C TEM JaHHOE 3aKJIIOUCHHE HE UMEET Ul CHOPAIINX rocy-
JIapCTB 00S13aTEIBHON IOPUANIECKON CHIIBI.

Cornacuo 4. 3 Ilonoxenust o Komuccun no npasam ue-
JIOBEKa OHA TAK)K€ MMEET MPaBO paccMaTpuBaTh WHIUBHILY-
aJbHBIC U KOJJICKTUBHBIC OOpaIeHus JTI00BIX JINII ¥ HETpa-
BUTEJbCTBEHHBIX OpraHM3alliii 110 BONPOCAM, CBS3aHHBIM
C HapyUIEHUsMH IIpaB 4YeJOBEKa JIOOBIM TOCYAapCTBOM
— yuactHukoM CHI'. ITpu m3ydyenun ganusix BorpocoB Ko-
MHCCHS MOXET 3aCJIyIINBaTh HA CBOMX CECCHUAX 3asiBUTENEH,
oOpalneHns KOTOPBIX pacCMaTPUBAIOTCS, MIIM UX IPEJICTABU-
teneid. Ha stom ¢ynkumn Komucenn mcuepmeiBatorcsi. Ko-
MHCCHUSI HE BBIHOCUT KaKOTrO-JIMOO pEIIeHUs, FOPHIMYECKH
o0s13arenpHOrO s rocyaapeTsa — ydactauka CHI, ubn meii-
cTBUs oOxanytores. Takum obpasom, Komucens mo nmpasam
yenoBeka CHI siBisieTcst MMIIb KOHCYJIBTaTHBHBIM OPTaHOM
ConpyxecTBa, NPHU3BaHHBIM HAOIIONATH 32 BBHIIOJIHEHUEM
00s13aTeNbCTB 110 TTPaBaM YeJIOBEKA, B3SATHIX Ha ce0st rocyap-
cTBaMU — yuacTHukamu CHI.

Ha Ham B3DIAA, B LENSAX MOBBIMIEHHA 3()(EKTUBHOCTH
MEXaHW3Ma 3alIUThl IPAKIAHCKUX MPaB YEJIOBEKA B paMKax
ConpyxecTBa HEOOXOAUMO €O3/1aThb MeXrocyaapCTBEHHBIN
Cyn CHI" mo npaBam 4esioBeka, KOTOPBINA Obl (DyHKITMOHUPO-
BaJI B KaYECTBE IMIOCTOSTHHO AeHCTBYIomIero oprana Coapyxe-
CTBA, PELICHUs] KOTOPOTro 00J1aaiu Obl 00s13aTeNIbHOI IopHC-
NUKIHEH 11 rocyaapcTB —ydacTHukoB CHI.

Mexrocynapcreennbiii Cyn CHIT mo mpaBaM uenoBeka
Mor ObI ctark aHasioroM Komurera 110 rpaBam 4eioBeKa HIIH
EBpometickoro Cyma 1o mpaBaM 4YeloBeKa ¢ aHAJOTUYHBIM
npuMeHsieMbIM npaBoM. Ero ciienoBano Okl HanenuTs QyHK-
Luel paccMOTPEeHUsl EPUOANYECKUX JO0KIAI0B rOCylapcTB
— yuactHHKOB CHI" 0 BBITIOJTHEHMM UMY B3SITHIX Ha cebst 00s1-
3aTeNbCTB B COOTBETCTBUH € NonokeHusaMu Konenuuu CHI'
0 ITpaBax ¥ OCHOBHBIX cBOOO/AX YeJIoBeKa U (PyHKIHMEH pac-
CMOTPEHHUSI WHIUBHIYaJIbHBIX 3asBICHUH (U3NIECKUX JIUII
rocyaapctB — ydacTHUKOB CHI' 0 HEeBBITIOTHEHNH B3SITHIX TO-
cyapcTBaMH 00s13aTelIbCTB coriacHo HopmaM KoHBeHIHH.

[IpencraBnsiercs, 4YTO CO3JaHHE TaKOro 3(P(HEKTUBHO
(YHKIIMOHUPYIOMIETO MEXaHW3Ma 3allUThl TPaXTaHCKUX
npaB 4yesoBeka B pamkax CHI™ criocoOcTBOBao ObI MOBBILIIE-
HUIO YPOBHS IIPABOBOI 3aIIUIICHHOCTH TPaX/1aH TOCYy1apCTB
— y4yacTHHKOB CompyKecTBa, KOTOPbIE MOTIHN OBl BOCIIONb-
30BaThCsl CUCTEMOM 3aIUTHI CBOMX IIPAB HE TOJIBKO HA YHH-
BEpCaJIbHOM MEXIyHApOIHOM ypOBHE min B pamkax Coseta
EBporbl, HO 1 Ha 0OCHOBE cylecTBYOMUX foroopos CHI.

O PeKTUBHOCTh  JIEATEIBHOCTH MEXaHW3Ma  3allUThl
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IPKIAHCKUX IIPAaB 4EJIOBEKAa HAa MEKIYHApOJHOM YPOBHE,
Bkutodass 1 CHI, Bo MHOTOM 3aBHCHT OT €ro peaau3aiiu B
HAIMOHAJILHOM 3aKOHOJATENbCTBE, MPEACTABIIIONIETO CO-
6011 mporecc, Korja COOTBETCTBYIOIINE CyObEKTHI, KOTOPEIM
aZipecoBaHa HOPMa, JEMCTBYIOT B COITIACUM C €€ IOT0KEHH-
smu. [lomaraem, uto Bcerna TpeOyIOTCS NOMONHUTEIbHBIE
[IPaBOBBIC U OPraHU3aLUOHHBIC MEPBI CO CTOPOHBI IOCY-
JIapCTB JUIs BCECTOPOHHETO M ITOJIHOTO OCYIIECTBIEHUS HOPM
MEKTyHapOIHOTO 1paBa.

KOJIUP®PUKAILIMS ITPABA ITPAB YEJIOBEKA
MOCJIE BTOPOM MUPOBOI BOMHBI

Anopuesckan E.A. (BHII)

Konudukanus mpaBa mpaB 4eloBeKa IPOH3OIIIA MOCIE
Bropoii MUpOBO BOMHBI, KOTZIa CTPAHbI AaHTUTUTIIEPOBCKOM
KOAJIMIINN JOTOBOPHIIFICH O CO3aHNU BCEMHUPHOI OpraHm3a-
uu — Opranmanun OOberHEeHHBIX Harwid.

B crartee 1 Ycraa OOH roBopuTcsl 0 pa3BUTUU JpYKe-
CTBEHHBIX OTHOIICHHWH MEXIy HAIMSIMH, OCHOBAHHBIX Ha
TIPUHITUTIC PABHOMPABUS W CaMOOIIPEICIICHHUS HApOIOB, O
MEXKIyHAPOIHOM COTPYAHUYCCTBE B Pa3pelICHUU MEKIyHa-
POIHBIX POOIIEM SKOHOMHYECKOT0, COMAIBHOTO, KYIBTYp-
HOTO U TYMaHHUTApHOTO XapaKTepa, a TaKXKe B MOOIIPEHUH U
Pa3BUTHH YBaKCHHS K MpaBaM YeJIOBEKa U OCHOBHBIM CBO-
6omam [T Bcex 06e3 pa3nudus packl, TI0a, sI3bIKA M PEITUTHH
[1].

10 nmexabpst 1948 romy I'enepanbhas Accambiess OOH
npuHsTa BeeoOmnyio gexmaparuio mpaB denoBeka. B yka-
3aHHOW KOHBCHIIMH 3aKPETUISIOTCS OKOJO TPUALIATH MPaB U
cB00O1, KOTOPBIMH JIOJKHBI 00J1a/1aTh BCE JIFOJH B COBPEMEH-
HoM mupe. Cpenn HUX: TIPaBO Ha KHU3Hb, CBOOOAY U JTHIHYIO
HENPUKOCHOBCHHOCTh, CBOOOAY BBIPAKCHHSI MHEHUS, Ipa-
BO Ha MHpPHBIE cOOpaHus, cB0OOOaY OOBEIMHEHUH, CBOOOIY
penurud u CBOOOAY TIEPEIBIDKEHUS, 3alIUTy OT pabcTBa,
MIPOU3BOJIFHOTO apecTa M COMCpPXKAHUS IO CTpaked 0e3
CIIPaBEIIUBOIO Cy[cOHOrO pa3OUpaTeIbCTBa U BTOPIKCHUS B
YaCTHYIO KHU3Hb.

[Mocme BceoOmielr nmexmapanueil mpaB YeIOBEKa OBLTH
MPUHATHl HE MEHEE BAYKHBIC JOKYMEHTBI: MeXIyHapOIHbIN
MaKT 00 YKOHOMHYECKHUX, COIHAIBHBIX M KyJIbTypHBIX IIpa-
BaX W MeXIyHAPOMHBIA MAKT O TPaXKIAHCKUX M MTOJUTHYC-
CKHX MpaBax. Tawke ObUIM MPHUHSTHI [Ba TOMOJHUTEIBHBIX
mpoTtokona K IlakTy 00 SKOHOMHYECKHX, CONMATBHBIX WU
KYJIBTYPHBIX MPaBax, KacAIOUIUECs MPOLEAYPHI TONAYH WH-
nuBuayanbHbIX netuimii B Komurer OOH mo mpaBam veno-
BeKa M OTMEHBI CMEPTHOM Ka3HHU. DTU TPHU JOKYMEHTA U JIBa
JTOTIOTHUTEIBHBIX IPOTOKOJA COCTABHMIM MeXTyHapOIHBIH
OmuIb 0 IpaBax uenoseka [2].

BriocneactBum  ObITH pa3paboOTaHBl  MEKIyHApOTHBIE
CTaHIAPTHI UTS Pa3bhsICHEHUS MOJOKCHUH 3TUX MEXTyHa-
POIHBIX TOKYMEHTOB. B wacTtHocTH, peub uaer o Mexnay-
HapOTHOW KOHBEHIWH O MPEAYNpPEkKICHUH MPECTYIIICHUS
reHouuJa U HakazaHuu 3a Hero 1948 r.; MexnayHapogHol
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KOHBEHIIMH O JIMKBHIALMH BCEX (OPM pacoBOi TUCKPHMU-
Hanuu 1965 1.; MexayHapoaHOH KOHBEHIIUU O MPECEUYeHUU
MPECTYIJICHNsT amapTenaa W Haka3aHuu 3a Hero 1973 r;
Konsenmn MOT 00 yrmpazaHeHHH NPUHYIUTEIBHOTO TPY-
na 1957 r.; Konsenuuu o 60ps0e ¢ TOProBieil JIIOIbMU U C
IKCTUTyaTanuei MpoCTUTYINX TpeThbuMu uriamMu 1949 . [3].

Uro Kxacaercst pa3BUTHs KOMU(PHUKAIMN HA PETHOHATBHOM
YPOBHE, TO B IIEPBYIO OYEPEb CIIELyET YIIOMIHYTh EBpomneii-
CKYI0 KOHBEHIIMIO O 3all[UTE IPaB YEIOBEKa 1 OCHOBHBIX CBO-
6on, mpunsTyo B 1950 romy. OHa onpenensier psj rpakaaH-
CKHX M MOJUTUYECKUX MPaB U OCHOBHBIX CBOOOJ, KOTOpHIE
COCTaBIISIIOT MUHMMYM JJISI IEMOKPATHYECKOTO IPaBOBOTO
rOCyJapcTBa.

OTOT CIUCOK MOCTOSHHO PACIIUPSIETCS U IOTOIHACTCS HO-
BBIMHU MEKTyHapOJHO-IIPAaBOBBIMHU JOKYMEHTaMu. J{omnoaHu-
TEJIbHBIC MPOTOKOJIBI K HEH OXBATHIBAIOT NMPAKTHYECKH BECh
NepedyeHb IPakJaHCKUX U TOJIMTHYECKUX MPaB, IIOATOMY UX
CoziepKaHNE B OCHOBHOM aHAJIOTHYHO cofepkaHuio [Takra o
TPaKAAHCKHUX U MOJUTHYECKUX MPABaX C JTOTOJHUTEIBHBIM
YTOYHEHHEM HEKOTOPBIX MpaB U CBOOOJ M BO3MOXHBIX 3a-
KOHHBIX OrpaHuyeHuil. B pamkax EBponeiickoii KOHBEHIUU
TaK)Ke OBUTM MPUHSTHI IPOTOKOJIBI 110 TIPaBaM U CBOOOIAM,
poIeIypHBIM Boipocam u pedopme EBporeiickoro cyia mno
IIpaBaM 4eJI0BEKa.

Cnenyer ormeruth, uTo Pecmybnmuka bemapych no Ha-
CTOSIIIIETO BpeMeHU He sBisgercss uneHoM Cosera EBpormsl,
MIOCKOJIBKY B Hallled CTpaHe He OTMEHEHa CMEpTHas Ka3Hb.
DTO MPOTHBOPEUNT BasKHEHIIEMY ITPABY Ye/IOBEKa Ha )KU3Hb.
[pencrapisiercsi, 4To HEOOXOIUMO B MEPCIIEKTHBE 00CYANTD
BOIIPOC O BBEIEHWM MOPATOPHsI HA MPUMEHEHNE CMEPTHOM
Ka3HH.

B ommune or llakra 0 rpakJaHCKUX U IOJUTUYECKUX
npaBax, EBporieiickasi KOHBEHIIUSI HE BKIIFOYAET KOJJIEKTHB-
HBIC [TPaBa, YTO MOKA3bIBACT 3aI1aTHOEBPOIICHCKOE MHEHHUE O
TOM, 4yTO KOHBEHIIUS TOKHA PErylnupoBaTh TOJILKO HH/IUBHU-
JTyaJbHBIC ITpaBa yeioBeka [3].

B MexxamepuKaHCKOH CHCTeMe TpaB YelloBEeKa OCHOBHBIM
JIOKYMEHTOM sBJIsieTc AMEpHKaHCKasi KOHBEHIUS O TpaBax
genmoBeka 1969 roma. Ero monoxkenns peamusyrorcs Mexa-
MEPHKaHCKOM KoMHCcCHEH W MekaMepHKaHCKUM CYZIOM 10
npaBaMm uesnoBeka. B ocHoOBHbIe 3ajaun Komuccuu BXOIUT
cofeiicTBHe COONMIONEHUIO U 3aIuTe mpaB yenoseka. Cym, B
CBOIO OY€pe/ib, UMEET ITPABO TOJIKOBATh BCE JIOTOBOPHI, Kaca-
IOIIHMECs 3alUTHI IPaB YeloBeKa B AMEPUKAHCKUX IITaTax.
Pemiennst cyna OKOHYATEIbHBI U 00/KAJIOBAHHIO HE TIO/LIEXKAT
[2].

BakHBIM JOKYMEHTOM B pPErHOHAJbHON KOMH(PHUKALUU
sBisieTcss AQpHUKaHCKas XapTHs TpaB YeJOBeKa M HapOIOB
1981 roga. Ot apyrux peruoHanbHBIX JOKYMEHTOB XapTUIO
OTJIMYAET aKIIEHT Ha CaMOOIpe/e/icHIH, O0ph0Oe ¢ KOJIOHHA-
JIM3MOM, COLMAIbHO-3KOHOMHYECKOM M KYyJIBTYPHOM Pa3BH-
THH U OCYIIECTBICHUH CYBEPEHHBIX ITPaB HApPOJOB [2].

ITonBons nroru, MO>KHO cka3aTb 4yTo Bropas mupoBas Bo-
ifHa 3acTaBMJIa HAPOJIBI 33/[yMaThCs O 3alUTE MIPaB YeJIOBEKa
1 3aUKCHpOBaTh WX B PA3NIMYHBIX JTOKYMEHTaX. BaxHyro



pPOIb B pa3BUTHH KONU(UKAIMK MpaBa IPaB YCIOBEKA ChHI-
rpana Opranuzanust O0bequHeHHbIX Haruii, BJOXHOBUBIIIAS
JIpyTHe OpTaHU3AIlNH, a TaK’Ke TOCyIapcTBa M COIO3HI Ha CO-
3[IaHAE COOCTBEHHBIX KOHBCHIIHIH.
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MPABOBOM CTATYC KOHCTUTYIIMOHHOI'O
TPUBYHAJIA PECITYBJIMKH ITIOJIBIIA

Apeanucmosa A.C. (BHII)

VYeTpoicTBO rocygapcTsa, OCHOBAHHOTO Ha KOHCTUTYLH-
oHanmsme, puBeso Pecnyomuky Monpina k HE0OX0ANMOCTH
3HAYUTEJILHOTO TpeoOpa3oBaHus Havyaj B3aUMOOTHOLICHUI
MEXIy WHAWBHUJIOM, COLMYMOM M TOCyAapcTBOM. B cBs3u ¢
9THM JUIS1 3aLINATHI 1 oOecriedeHnst cBOOO M IIpaB IpaskiaH, a
TakKe coOmoneHus 1 oxpanbl Konctutynuu B anpene 1985
rona 6su1 coznan Korcrutyrmonnstit TpuOynan PecryOmmkn
[onpa.

Koucturynmonnsiit TpuOyHan sBisieTcst OpraHom cyje0-
HOW BIACTH, YUPEKAECHHBIM ISl MIPOBEPKH COOTBETCTBUS
KoHCTUTyIMM HOPMAaTHBHBIX aKTOB M MEXIYHApOIHBIX I0-
TOBOPOB, a TaKXe I OCYLIECTBICHUS APYTUX 3aj]iad, BO3-
noxeHHbsIx Koncrurynueit Pecrryonuku [Tomsmmra. Korcrury-
IUOHHBIA TpuOyHan coCTONT n3 15 4ieHoB cynei, KoTopble
HazHavaroTcst CeiiMoM 1o mpejcTaBieHuto He meHee S50 je-
myTaTtoB wiu [Ipesnanyma Ceiima cpokom Ha 9 et [1].

ImaBHOe Ha3HaueHHE TMOJBCKOrO KOHCTHUTYIMOHHOTO
TpuOyHana — 00ecreyuTh COOIOICHUE UEPAPXUH FOPUINYC-
ckux HOpM. K ero mpaBoMOYHOCTH OTHOCHTCS TaKXK€e BbIHE-
CEHME pEIIeHHUH 110 JenaM, BO3HUKAIOIINM B CBSI3M C MOja-
4ell KOHCTHTYLOHHOMW aj00bl, O MPOBEPKE COOTBETCTBHS
KoncTuTynnm meneit WM JEATENbHOCTH MOIUTHYECKHUX
TIApTHH, PENICHUs 110 CIIOpaM O KOMIIETCHIMH MEXIY IIeH-
TpaJIbHBIMU, IPEAYCMOTpeHHBIMU KOoHCTHTYIMEH, OpraHamMu
rocynapcerBa. [lonbckuit mpaBoBen f. 3akkeBckas oTMeda-
er: «Ponb TpulOyHana COCTOUT B TOM, YTOOBI JOpOTa MEXILY
KOHCTHUTYIIMOHHBIM ITPABOM YeJIOBEKA U €T0 peanu3anueil He
ObLTa TONTOH 1 TepHUCTON» [2, C. 10].

[IpoBepka HOpPMATHMBHBIX aKTOB, MO OOIIEMY IPABHILY,
OCYIIECTBIISIETCA MOcie UX NMpUHATUSA. OfHAKO OHAa MOXKET
HOCHUTb IPENYNPEXK A0 XapaKTep B cilydasx, koraa ITpe-
3uaeHT PecrryOonmkn [osbira oTka3eiBaeTest OT MOATUCAHUS
3aKOHA U BBICTYMNAeT ¢ mpeanoxeHueM nepen Koncrutyim-
oHHBIM TpuOyHamoMm 00 MiccIeIOBaHUH €T0 Ha COOTBETCTBHE
KonctuTynnm, a Takke OTHOCHTEIBHO MEXYHApPOIHBIX 10~
TOBOPOB, NpezacTaBieHHbIX [Ipesunenty PecryOnuku Ilosb-
ma i patudukanum [3, c. 359].

B cooterctBum co cr. 79 Koncrutynuum npasoMm Ha 00-

parieHne ¢ KOHCTUTYIIMOHHOH Kaslo00i o0sasaeT KaxIbli,
YbM KOHCTHTYIIMOHHBIC CBOOOJIBI MM TIpaBa ObLIM HapyIIie-
Hbl. Ecn oTAEIbHBIE OCHOBBI NMPABOBOTO MEXaHMU3Ma, CBS-
3aHHOTO C ToJaveil >kayoObl, TpakTyloTcs KoHcTHUTynmoH-
HbIM TpuOyHallOM B y3KOM CMBICJIE, TO TEPMHUH «KayK/IbIi»
10 CMBICHTY CT. 79 XapakTepusyeTcs MUPOKO.

[lox TMM TOHSTHEM pa3yMeloTcs, B OCHOBHOM, (usm-
YecKue JMIa — Kak rpaxnaHe PecnyOnuku Ilonbma, Tak n
WHOCTpPaHHBIE TpajkAaHe, Jauia 0e3 IrpakJaHCTBa U JIMIA C
MHOKECTBEHHBIM T'PaKIAHCTBOM. VICKIIIOUEHHEM SBISETCS
Hopma Konctutynuu (4.2 ct. 79), U3 KOTOpPOH CIERyeT, 4To
MpaBOM Ha KOHCTHTYIHOHHYIO XaynoOy He 00JaJaloT WHO-
CTpaHIBl B YacTH O0XAaJIOBaHUS OTKa3a B IPEOCTAaBICHUH
npaBa yoexuiia jgubo craryca OexeHia. JlanHoe orpaHuye-
HUE 00OCHOBBIBACTCS TEM, UTO MPEIOCTABICHHUE TpaBa yoe-
JKHIIA U cTaryca OeKeHIa SIBIsIeTCsl, IPEKAe BCETO, UCKpe-
IUOHHBIM ITOJITHOMOYHEM IOCyAapCTBa.

ITo muenuto A.E. BamkeBuua, MOKHO BBIIEIUTh YETHIPE
CyOBEKTa, Ha JIOIII0 KOTOPBIX MPUXOANTCS OOJIBIIMHCTBO 00-
pauieHuii B aJipec OpraHoB KOHCTUTYLIMOHHOHU tocTtuiinu. K
HUM OTHOCSTCS: AEIYTaThl, Cy[bl, OMOYJICMEH U TpakaaHe
[4, c. 45].

B crarbe 188 Koncrutynuu Pecnyomuku [lonbiia ycra-
HOBJIEHO, Kakue nena paspemaer Konctutyuuonssiii Tpu-
OyHai. B mx umncrne: nmpoBepka Ha COOTBETCTBHE 3aKOHOB M
MEXAYHApOIHBIX JTOroBOpoB KoHcTuTyrmu, nenecoodpas-
HOCTH TIPEANUCAHUN TIpaBa, W3JAHHBIX IEHTPAIbHBIMU
TOCYIapCTBEHHBIMH oOpraHamu, KoHctuTynmu, parudunu-
POBaHHBIM MEXJIYHAPOAHBIM JOrOBOpaM M 3akoHaM. KoH-
CTUTYIIMOHHBIN TpuOyHas BpaBe TakKe paszpemarsb Jena o
JICSITEIFHOCTH 1 YCTaBHBIX LENSX MMOJUTHYECKUX MapTHil Ha
cooTBercTBUEe KOoHCTHTYIIMN.

B xomnerenmro TpuOyHana BXOOUT pacCMOTPEHHE KOH-
CTUTYIIMOHHOMW kaJl00BI B OTHOIIEHHH HOPMAaTHBHOTO aKTa,
MIPUMEHEHHOTO B KOHKPETHOM CYy/J€OHOM HIIM aIMUHHCTpA-
TuBHOM nene. Koncrurtymmonusii TpuOyHan BmpaBe mpH-
HUMAaTh PEIICHMS 110 CHOPaM O JISTUTUMHOCTH MEXIY IIeH-
TpaJIbHBIMU KOHCTUTYHUHOHHBIMU OpTraHaMU rocyaapcTBa.

Koncturymmonnsiit TpnbyHan nmpenoctapisier o0mieoos-
3aTeIbHOE TOJIKOBaHNE 3aKOHOB 0 MHMIMaTHBe [IpesuenTa,
[Ipencenarens Coera Munuctpos, [lepBoro npeacenarens
BepxoBHoro cyna, Ilpeacenarens Bwicuiero aaMuHuCTpa-
TUBHOTO CyJia, YIOJIHOMOYEHHOIO MO IPakJaHCKUM IpaBaM,
I'enepanbHOrO Mpokypopa. TprubyHai qaeT ToIKOBaHKE 3aKO-
HOB Ha 3aCEIaHUM B ITOJHOM COCTaBe B (popMe IMOCTaHOBIIE-
HUSL.

Takum o6pazom, Koncruryumonusiii TpuOynan Pecry-
6muku [lombia urpaeT BaKHYIO POJb B ITOJUTHYECKON CH-
creMe rocynapctBa. OH TapaHTHpyeT OajaHC HE TOJIBKO
MEXy OpraHaMU rOCyAapCTBEHHOM BIACTH, HO U MEXY I'0-
CyIapcTBOM M MHAMBHUAYYMOM. C BO3ZHHKHOBEHHEM KOHCTHU-
TYIMOHHOM IOCTUIMM TPaKJaHE IOIYYWJIN JOTOIHUTENb-
HYIO BO3MOXHOCTH BJIMATHL Ha IroCyaapCTBO U IlO6l/IBaTl>CH
COOJTIO/IEHUS CBOMIX TIPAB.
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HAITPABJIEHH S PASBUTHS JKUJIHIIHO-
KOMMYHAJIBHOM C®EPHI
B POCCUMCKOM ®EJEPALIUA

bannux JI.H. (Cmonenckuit ¢punuan PAHXul C)

JKunmnmao-koMMyHambHOE X03sHCcTBO (manmee — JKKX)
SIBJSIETCSI OJIHOW M3 BaKHEHINUX OTpaciell o0CiyKHBaHMS,
TIpeaCTaBIsieT co00i OONBIIYI0 YacTh OOpaImieHus HapoAaa,
OCHOBOM €ro pas3BUTHsS SIBISETCS POCT HACEIECHHBIX IyH-
kToB M mnorpedHocts B ycnoBusax JKKX. [ocymapcrBennoe
YIPaBICHUE B KHIIHUIIHON chepe — 3TO AeATETBHOCTD YHOI-
HOMOYEHHBIX OPraHOB TOCYJapCTBEHHOW U MyHHIIUIIAIbHON
BJIACTH 10 O0ECHEYCHUIO YIAOBJIETBOPEHHUS >KUIIUIIIHO-KOM-
MYHQJIBHBIX HY)XJ] HACENCHHUs, a TaKKe HaIJIEXKAIIEero Hc-
MOJIb30BaHUsT 00BEKTOB >kuioro ¢onaa. IlpeobpasoBanus,
ocymiecTBiIsieMble B Poccum B mocienHee AeCATHIICTHE,
KapIMHAJIBHO U3MEHWIN OOJMK CTpaHbI, OPHEHTUPHI 00IIe-
CTBEHHOTO PA3BUTHSI BHECIIU CYIIECTBEHHBIE M3MEHEHHS B
COLMAJILHYIO CTPYKTYpY OOILECTBA, OKa3aJIUCh COIPSKEH-
HBIMH C OOOCTpPEHHEM BCEX COIHAIBHBIX MpoOIeM, B TOM
YHCIIe JKWINIIHBIX. JKWIbE SIBISIETCS OMHUM M3 TJIaBHBIX
OCHOBaHHIi OBITHSI YEJIOBEKa, €ro KU3HeAesTeaIbHoCTH. Jlist
TOTO YTOOBI BECTH 3/IO0POBBI 00pa3 KU3HU, MOITHOIICHHO
TPYAMUTBCS, PACTUTh JAETEH, MPHOOpETaTh 1 OOHOBIATH 3HA-
HUS YeJIOBEK JOJDKEH UMETh, IPEX/Ie BCETO0, XKUIIbE U JOCTYII
K pecypcaM: COI[HaIbHBIM, SKOHOMHYECKHUM, TTOJTUTHIECKUM
JIyXOBHBIM H T.[., TIO3BOJISIIOIIMM €MY BECTH JOCTOHHOE Cy-
IIIECTBOBaHHUE.

Cornmacuo cratee 7 Konctutymum Poccuiickoit ®@ene-
paumu Poccust ABasieTcs COLMANBHBIM TOCYAapCTBOM, I1O-
JIUTHKA KOTOPOTrO HAlpaBjeHa Ha CO3JaHHe YCJIOBHH, 00e-
CHEYMBAIOIINX JOCTOWHYIO XH3Hb U CBOOOIHOE pa3BHUTHE
yenmoBeka [1]. OmHUM U3 3THX YCIOBUH sABIsSETCS oOecmede-
HUE YeJI0BeKa HEOOXOIUMBIMH AJIS €0 JKU3HEAEATEIbHOCTU
KHUIIMIIHO-KOMMYHAJIBHBIMH YCITyTaMH: JKHITUILIEM, TEIIOM,
JNIEKTPUUYECKOH dHEpruei, ropsiuell U XoIoqHOH BOIOH, BO-
JIOOTBEJICHUEM, CAHUTApPHOW yOOPKOW NMPHUIOMOBBIX TEPPH-
Topuii U T.A. [Ipoueccom mpous3BOACTBA U OKa3zaHUsSI Hace-
JICHUIO ¥ FOPUJIMYECKUM JIMLAM (B TOM YHCIIE TOCYAapCTBY
B JIMIIE €r0 OPraHOB BJIACTH) BCEX IMEPEUHUCICHHBIX YCIyT
B HallIell CTpaHE 3aHMMAETCs OT/ENbHAs KpPYIHAas OTpacib
SKOHOMHUKH — KIINIIHO-KOMMYHasbHOE x03stiicTBO (OKKX),
KOTOpasi Peryjiupyercs B COOTBETCTBUH C IOJHOMOYMSIMU
BJIACTEU BCEX YPOBHEM.
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Kak ormewaroT MHOTHE HCCIIEIOBATEIH, MPUOPUTETAMH
rOCy/IapCTBEHHON MOJIUTUKU Poccuu B KWIMIIHO-KOMMY-
HAJIBHOU chepe SBIAIOTCS:

— TIOBBIIIEHHE KOM(OPTHOCTH YCIIOBHH MPOXHUBAHMS, B
TOM 4YHClIe OOecreueHrne JOCTYIHOCTH MHOTOKBapTHPHBIX
JIOMOB JUIsl HHBAJIMJIOB M IPYTUX MAJIOMOOMIIBHBIX IPYIIIT Ha-
CeJICHNS;

— MOJIEpHU3alUsl U NOBBINIEHHE YHEProd()(HEeKTHBHOCTH
00BEKTOB KHIIIHITHO-KOMMYHAJIBHOTO X035 CTBa;

— Iepexojl Ha MPUHIUI HCIONb30BaHUs Hambomiee 3¢-
(DeKTUBHBIX TEXHOJIOTHH, TPUMEHSIEMBIX ITPU MOJCPHU3ALIIN
(cTpouTensCcTBE) OOBEKTOB KOMMYHAJIBHONH HH(PACTPYKTY-
PBI ¥ MOZICPHHU3ALUH KWIHAIIHOTO (oHMa;

— IOBBIIICHHE KaueCTBa JKM3HW HACEJICHUS IIyTEM TTOBbI-
IIEHUs KaueCTBa M HAJESKHOCTH KHUIMIIHO-KOMMYHAIbHBIX
YCIIYT, B T.4. IOCTYITHOCTH BOJIbI, M COXpaHEHHUE HKOJIOTHH [2,
c. 133].

BONBIIMHCTBO BOMPOCOB >KMIIMIIHBIX TPaBOOTHOILICHUH,
paHee OTHOCHBIIMXCS K BEJCHHIO TOCYAapCTBa, ¢ HAYAJIOM
PBIHOUHBIX pedopm ObLIM NepesaHbl cyobeKTaM (enepannun
U OpraHaM MECTHOTO CaMOYIIPaBJICHUs, OJHAKO HECOBEp-
IIEHCTBO MPABOBOTO IOJISI ACATEILHOCTH TTOCIIETHETO Hera-
TUBHO CKa3bIBAETCSI HA PEAM3AlMU KWINIIHON HOJINTHKH,
a IMOTOMY HyXJaeTcs B 00eCTIeYeHNH YKOHOMUYECKON 0e30-
MTACHOCTH XKMJIMITHO-KOMMYHAJIBHOTO XO3SIHCTBa, O 4eM OT-
MEUYaIOT OT/IENIbHbIE YUeHbIE |3, c. 64].

Takumu HarpaBIEHUSAMH Pa3BUTHUSI OTPACIH SIBISTFOTCSI:

— JIMKBUJIAIMS B CPETHECPOYHON MEPCIICKTUBE aBapHItHO-
IO U BETXOTO KHJIbS;

— cojieiicTBHE CaMOOPTaHU3aAINY HACEIICHNS Ha JKUIIUII-
HOM pBIHKE, opranu3anny 3(Q(eKTHBHOTO YIpaBICHNs MHO-
TOKBAPTUPHBIMH JIOMaMH;

— monepHuu3saryn cheps! XKKX, npusenenne sKUIAITHOTO
(doHma K COCTOSHHIO, OTBEYAIOIIEMY YCIIOBHSIM JHEProdd-
(EKTHUBHOCTH;

— olecrieueHre CONMAIBHON 3aIIUThI OTACIBHBIX I'PYII
rpakaaH (TOXWIIBIX JIOAEH, MHBAJINIOB, MHOTOJCTHBIX Ce-
Mei ¥ T.JI.) B 4aCTH OIUIaThl KOMMYHAJIbHBIX YCIIYT;

— COBEPIIEHCTBOBAHNE TapU(HOH MOTUTHKH;

— 3aBeplIeHHe mpolecca (UHAHCOBOTO O03/10POBICHUS
npeanpustuii XKKX;

— TIpHUBJIEUYEHNE OM3HECA K YNPaBICHUIO U WHBECTHPOBA-
HUIO B XKHJIMIIHO-KOMMYHAJIBHYIO MH(PACTPYKTYpY, Pa3BHU-
THE YaCTHO—TOCYIAapCTBEHHOIO NapTHEpCTBa B cepe mpej-
CTaBJICHUS] KOMMYHAJIbHBIX YCIIYT.

CocrosiHUE JKUIMILHO-KOMMYHAJIBHOIO Xo3siiictBa Poc-
CHH BBI3BIBACT BCE OOJNBIIYI0 03a00UCHHOCTH OOIECTBCH-
HOCTH 1 OpraHoB BiacTH. OJ1Ha N3 OCHOBHBIX IIPUYHH 3TOTO
- HEXBaTKa CPEJ/ICTB, BBIICISEMBIX N3 OIOPKETOB BCEX YPOB-
Heii, a Tak)Ke MOBCEMECTHbIC HEIIaTeKH U HECBOEBPEMEH-
Hasl OIUIaTa >KWJINIHO-KOMMYHAJIBHBIX YCIyT HACEICHHEM.
B sTHX ycnoBusax pehopMupoBaHHE OTPACIH SBIISICTCS BaK-
HeWlleld COUMaJIbHO-3KOHOMUYECKON 3ajauell rocyaapcTaa.
U 5T0 COBEpIIEHHO CNIPaBEMINBO, NOO OT TOTO, B KAKHUX yC-
JIOBUSIX JKMBET YEJIOBEK, 3aBHCAT €r0 3710pOBbE, HACTPOCHHE,



paboTocrocoOHOCTD, OTHOMIEHHE K BIacTH. COOTBETCTBEH-
HO C 3TOH MO3UIMK U HY)KHO paccMaTpUBaTh BBILIEyKa3aH-
HBIE HATPABIICHUS Pa3BUTHUS C(EpPhl )KMINIIHO-KOMMYHAaIIb-
HOTO XO3S1ICTBa Ha COBPEMEHHOM JTarle.
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HEKOTOPBIE ACIIEKTHI COIIMAJIBHO
INOJIMTUKMU B PECITYBJINKE BEJIAPYCH

banw H.1O. (BUII)

Omnpenenenne 0EIOPYCCKOTO TOCyAapcTBa KakK COIHAIb-
HOIO TOCYHAapCTBa BHEpPBblE MNosBUIOCH B KoHcTuTyimu,
npunsaToi [lapaamentom 15 mapra 1994 roxa [1].

CoumanbHOE TOCYIapCTBO MPUHATO ONPEAETATH KaK 0CO-
OBl THT TOCYNAPCTBa, NESITEIFHOCTh KOTOPOTO HAIPaBIICHA
Ha o0ecriedeHre BBICOKOTO YPOBHsI COLMAIIBHOM 3alHIIeH-
HOCTH BCeX rpakaH. i pasBUTHS U IPOLBETAHHS FOCYap-
CTBO JIOJDKHO BOIUIOIIATH B cebe MpaBo U CIIPAaBEIUINBOCTS,
noanepkky HacesneHus. Ot addexTHBHOCTH MTPOBOIUMOI
TOCYZapCTBOM TIOJNIUTHKU B cepe COUMaIBbHON MOIIEPKKH
TpakaH 3aBUCUT CTAOMIBHOCTD OOIIECTBA, €ro HalMOHAIIb-
Hast 0€30MaCHOCTb.

CysepenHoit bemapycu ymanochk COXpaHHTH OecTiaTHOE
MEIUIMHCKOE O00CTyKHBaHUe, OecruiaTHOe OOpa3oBaHHE,
CUCTEMY JIbI'OT U COLMAJIBHBIX rapaHTuil. B kauecTse Kilto-
YEBBIX HANpaBICHUH COBPEMEHHOM COLMAIBHOM MOJUTUKU
Benapycu MOXHO BBIIEINTH TOCYJApCTBEHHYIO MOAIEPKKY
CEMbH, aIPECHYIO COIHAJIBHYIO TIOMOIIb I'pakJjaHaM, HaXo-
JIIAMCSL B TPYIHOW JKU3HEHHOH CHUTyalluH, COLHUAJIbHYIO
3aIUTY MOXKHUIIBIX JIIOEH U UHBAJIUIOB.

Cucrema ITPpaBOBBIX FapaHTI/Iﬁ " JIbI'OT CEMbSM C JICTbMU
ITOCTOSIHHO COBEPIIEHCTBYETCS U HAXOIHUTCS O] IPHCTANb-
HBIM BHMMAaHHEM TOCyAapCTBa. becmiaTHoe MeTUIMHCKOE
o0cITy)KMBaHKeE, OTUIAYMBaEMBbIE OTITYyCKa 110 OEPEMEHHOCTH 1
pozam, MPeoCTaBICHUE OTITyCKa MO yXOIy 3a peOCHKOM 10
JIOCTIDKEHUS UM TpEX JIET (C COXpaHeHHnEeM pabouero Mecra),
BbIIJIaTa Pa3JIMYHbIX HOCO6I/II>1 B CBsA3U C POKICHUEM U BOC-
[IUTAHUEM JETEH, MOAAEPKKA MHOTOJAETHBIX CEMEH, peanu-
3anus IPOrpaMMBbl CEMEMHOIO KanuTanaa — JaJIeKo He hcuep-
IBIBAIOLIMI [IEPEYEHb IOCY1aPCTBEHHOM MOAIEPKKHY CEMBH.

B pamxax nmpoBoguMoON rocyapcTBOM IOJUTUKHU 3a IO-
CJeJHHE TO/ibl IPOM30LLIO YBEINYEHUE pa3Mepa U BUAOB I10-
coOuii ceMbsiM, BOCIIUTHIBAIOLIMM JeTeid. [ocynapcTBeHHast
MOJIEPIKKA CEMEN C AETbMU ITPOIOIIKAET OCYIIECTBISATHCS B
cootBeTcTBUM ¢ 3akoHOM PecryOnmuku bemapycs 2012 rona
«O roCyaapCTBEHHBIX HOCO6I/I$IX CCMbsIM, BOCIIMTBIBAIOIIUM

nerei» [2].

Crnexyer OTMETHTb, YTO, HApsAy C MEpaMH MaTepHalIb-
HOW MOIIEPKKH, TIPETyCMOTPEHBI TIPABOBBIC TapaHTHH IS
ceMeil B 00NacCTH HAJOTOBOTO, TPYIOBOTO, TCHCHOHHOTO
3aKOHOJIATEIbCTBA. Bee 3TO CIIOCOOCTBYET YKPEIUICHHUIO Ce-
MeHHBIX IIeHHOCTEeH. BmecTe ¢ TeM OCHOBHOW TpoOiiemMoi
COIMATBHON CeMEHHOW MOMUTHUKH SBISICTCS OOCCITIOKOCH-
HOCTb YPOBHEM HU3KOMN POXIAEMOCTH U BO3MOXHBIMH HE-
TaTUBHBIMH TochencTBusiMu. Criag poxmaeMocTu Tpebyer
MIEPEOCMBICIICHHSI TIPOBOMUMBIX Mep. CoBEpIICHCTBOBAHHE
MEp CEeMEWHOU COIMAIbHON MOJMTUKUA JOJDKHO OBITh Ha-
MIPaBJICHO Ha MOBBIIICHNE Ka4eCTBA KI3HU CEMEH C IeThMH.
®DuHAHCOBAsT YCTOWYHBOCTH — OCHOBA OJIATOIIOITYyYHs KaK OT-
JICJIBHOM CEMbH, TaK ¥ 00IIECTBA B IIEJIOM.

TocynapcTBeHHast agpecHas CoruaabHasi TOMOIIIb HallpaB-
JICHa Ha OKa3aHHE BPEMCHHON MaTepUANBHOW IMONICPIKKH
MaJI000ECIIEUCHHBIM TPAXKIaHAM U CEMbSIM, HAXOMSIIMMCS
B TPYIHOH XM3HEHHOW CHUTYaIlH, W MpHU3BaHA 00ECTICUHUTH
MOJIICP’KAaHUE TOXOJIOB MaJOOOCCICUCHHBIX TpaKJaH Ha
YpOBHE OIO/DKETA MPOXKUTOYHOI'O MUHUMYyMa B CPEIHEM Ha
Iyury HacedeHus. [ocymapcTBeHHAs alpecHas COIMaibHAs
MIOMOIIb TIPEIOCTABISICTCS HA NPHOOPETCHUE TMPOAYKTOB
nuTaHuA, JJICKApCTBCHHBLIX CPEACTB, OACKbI, 06yBI/I, HIKOJIb-
HBIX TPUHAIICKHOCTEH U Ha IpyTHe HYXXABI A o0ecrede-
HUSI HOpMaJIbHOM JKU3HEIeATENbHOCTH [3].

BaxkHast 3amaua rocygapcTBa — HIMPOKOE HHGOPMHPO-
BaHHUE HACENICHHUSI O TeX YCJOBHSAX, HACTYIICHHE KOTOPBIX
HEOOXOMUMO JUTS TIOTyYaTells TOH WM WHOH JIbroTel. Ecim
CpaBHUTH IIOKa3aTCJIM YWUCJICHHOCTU TIpaxJaaH, KOTOPbIM
OBLTa TIpeIOCTaBIIEHa TOCYIapCTBEHHAS aApECcHAasi COIHab-
Hasl TIOMOIIb, TO MOXKHO CJICNIaTh BBIBOIl O CHMKCHUU ITOKA-
3aresnen.

Tax, B 2017 romy agpecHast conmagbHas MOMOIIH ObLIa
npenoctasiena 310, 2 teic. rpaxaad, B 2018 — 302,3 Teic.,
2019 — 295 TeIC., 2020 — 305,2 TBIC., B 2021 — 282,4 THIC.
Bmecte ¢ Tem, no gaHHsIM HaluoHaabHOIO CTaTU4eCcKOro
xomutera PecryOnukn Bemapych, cpenHuii pasmep eauHO-
BPEMEHHOTO COIMaJIBHOTrO 1ocodust Beipoc U B 2021 1. co-
craBu 144,6 Teic. py6. (B8 2017 1.-106 ThIC. PYO.) [4].

C ydeToMm OOIMIMX HANpPaBICHUH COIMATIBHOHN MOTUTHKH
MIPOBOMTCS paboTa M0 OKa3aHMIO MOJICPIKKU HYKIAFOIIHNX-
cs B HEH pasMuHBIX KaTreropuil rpaxkaad. B pamkax cneuu-
aJBHBIX TOCYJApCTBCHHBIX MPOTPaMM OKa3bIBACTCS COJCH-
CTBUC B NIOAACPIKAHNHU KUSHECHHOI'O YPOBHSA YA3BHUMBIX CJIOCB
o0IecTBa, PeNIeHHH COIMATFHO-OBITOBBIX TPOOIIEM, COITH-
AJBHO-TICUXOJIOTHYCCKON W METUIIMHCKON peaO ITUTaIlnH.

Ocoboe BHUMAaHHE YIENAETCS COLHMAIbHON MOAJCpPIKKE
OIMHOKHM TOXKWJIBIM TpaKIaHAM M MHBAJIHIAM. YICIbHBIN
BEC WHBAJIUIOB B OOMICH YHCICHHOCTH HACEICHUS PECITy-
omuku coctasisieT 6 %. [t obecrieueHust HHBAINUI0B HEOO-
xomuMbIMH Oaramu PecrryOnuka Bemapycs BBomuT ompeze-
JICHHBIC JIBTOTHI U TIOCOOUS: OECIUIATHBIN MPOE3. HHBAIHAIAM
1 u 2 Tpynmsl Ha BceX BHJAX TFOPOJCKOTO M MPHUTOPOAHOTO
MACCaKUPCKOTO TPAHCIOPTa, KpoMe TakcH, 90-mporieHTHas
CKHJIKA TPAYKIaHAM 3TO KaTETOPUH Ha JICKaPCTBEHHBIC CPE/-
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CTBa MO pEIenTaM Bpauei B mpeenax nepedns, OecriaTHoe
W3rOTOBJICHHE U PEMOHT 3yOHBIX POTE30B U3 HEJOPOTOCTO-
SIIIUX MaTepuasoB, pa3 B [JBa T0Ja MPaBO Ha IIEPBOOYEPE/I-
HOe OecIulaTHOE CaHaTOPHO-KYPOPTHOE JiedeHue u jp. [5].
B ycnoBusix undusiimun Haubonee JAEHCTBEHHOW ITOMOIIBIO
SIBISIETCSI [TPEI0CTABIICHHE JIBTOT B HATYPaJIbHOU (opme.

B kauecTBe HHCTPYMEHTa, 00ECIIEUNBAIOIETO BHIPAOOTKY
CKOOPJMHUPOBAHHBIX JIEUCTBUI MO peann3alny MOJI0KEHUN
Konsennuu o npasax nHBanunoB, IIpaBurenscrBom Pecny-
6mmkn benapycs B 2017 romy ytBepxaeH HarmoHambHBINH
IIJ1aH, TEepUOJ BBIIOIHEHUSI MEPOIPUATUN KOTOPOIO pac-
cuntad 10 2025 roma. ConnanbHas NOIUTHKA OEIOPYCCKOTO
rocyJapcTBa HalpaBlieHa Ha CO3/1aHKe yCIOBHUH [UIsl yiTydIiie-
HUS Ka4eCTBa )KU3HU TPaKAaH.

Takum 006pazom, 3aTparuBast JIMIIb OT/IENIBHBIE TPAHH IIPO-
SIBJICHUSI TOCY/IapCTBOM CBOMX KaueCTB KaK roCy/apcTBa Co-
IUaJIbHOI0, KOHCYHO K€, CJICAYCT UMETH B BUY, YTO PCHIUTH
CTOSIIIME 3a/1aYH MOYKHO ITPU YCIIOBUH PA3BUTOI SKOHOMHUKH.
ConnanpHas TOMUTHKA, HANPABICHHAS Ha Pa3BUTHE COLU-
aJIbHOTO TOCYJapCTBa, 3aBUCUT OT 00beMa TeX CPEeACTB, KO-
TOpOE TOCYAAPCTBO MOXKET MEPEPACTIPENICIUTD B TTONIB3Y TEX
KaTeropuil rpakJat, KOTOpbIC B CHIIy BO3PACTHBIX, (huznde-
CKMX, CEMEMHBIX U JPYIUX IPUUYUH HE B COCTOSIHUM KOHKY-
pHpOBaTh € MpeycHeBalomuMu TpaxaaHamMu. CoruanbHas
TIOJINTHKA HE JI0JDKHA HOCUTh XAOTHYHBIM CTUXUHHBIN Xapak-
Tep. Bennka posk npaBa. BajkeH OajiaHC HHTEPECOB YeIoBe-
Ka, 00IIecTBa U TOCYIapCTBa.

CIIMCOK UCTIOJIbB3OBAHHbBIX MCTOYHMKOB

1. 1. Koncturynus Pecniyonuku benapycs 1994 ropa [DnexTpoH-
HBII pecypc] : ¢ U3M. U JIOIL., PUHATHIMU Ha pecyOInKaHCKuX pedepeHmy-
Mmax 24.11.1996 r., 17.11.2004 r. u 27.02.2022 r.: B pexa. ot 12.10.2021 r. //
DTAJIOH. 3akononarenbctBo Pecniyonuku benapycs / Hau. nenTp mpaBo-
Boit uuopm. Pecri. benapycs. — Musck, 2022.

2. O ToCyHapCTBEHHBIX IIOCOOMSX CEMBSIM, BOCIHTBHIBAIOIIUM JEeTeH
[OnexrponHnslii pecypce] : 3akon Pecnyonuku benmapych, 29 nekabpst 2012
., Ne 7-3: ¢ u3M. u J01.: TeKCT 1o cocTostuuio Ha 21 mrons 2021 r. // 3ako-
HozmotenbeTBO PecnyOnuku Benapycs. DTAJIOH. / Hai. ueHTp npaBoBOit
undopm. Pecn. benapycs. — Musnck, 2022.

3. O rocynapCTBEHHOU aipeCHOM COIMANILHOM MOMOIIHM [DIeKTPOHHBII
pecype] : Vkas Ipesunenra Pecriyonuku benapych, 19 saBapst 2012 rona.
Ne 41 // 3axononorensctBo Pecnyonuku benapycs. DTAJIOH. / Har. nentp
npaBoBoit nadopm. Pecrn. benapycs. — MuHck, 2022.

4. YuciaeHHOCTh NoONlydaTened M CpeJHMi pasMep TrocylapCTBEHHON
aJPECHOM COIMANBHOI oMo [ DIeKTpOHHBIH pecypc]. — Pexxum nocrymna:
https://www.belstat.gov.by/. — Jlata noctyma: 23.03.2022.

5. O coumanpHOW 3amuTe HHBANNIOB B Pecnybnuke bemapycs [Dnek-
TpoHHBIN pecypce] : 3akon Pecnyonuku Benapycs, 11 HostOpst 1991 1., Ne
1224-XII: ¢ m3m. u gom. — Pexxum moctyma: https://etalonline.by/. — lara
nocryma: 23.03.2022.

OCHOBHBIE 3AJIAYM TOCYIAPCTBEHHO-
MPABOBOI'O PEI'YJIMPOBAHMSI COLIMAJIBHOM
C®EPBI B POCCUVICKOM ®EJIEPAIIUA

bonoapo T.B. (Cmonenckuit gpunuan PAHXul C)

Poccus sBnsieTcst conuanbHbIM rOCyAapCTBOM, MOTUTHKA
KOTOPOTO HalpaBlieHa Ha CO3JaHHe YCIOBHH, oOecreunBa-
IOMIMX JOCTOMHYIO KH3Hb U CBOOOJHOE pa3BUTHE UEIIOBEKA,
4yTO rapaHtupoBaHo cTtateeill 7 Koncrtutymum Poccuiickoit
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Denepanui [1].

I'maBHBIM MEXaHM3MOM TOCYIApPCTBEHHOTO PETyIHpOBa-
HUS B COIMAJbHON cepe sABIseTCs COIMaibHas MOJTUTHKA,
KOTOpasi 00eCIIeYnBaCT OXpaHy TPyda W 3I0POBBS JHOICH,
YCTaHABJIMBAET TapaHTUPOBAHHBIM MHMHUMAJbHBIA pa3Mep
OIIaThl Tpy/Aa, 00ecreynBaeT rocyIapCTBEHHYIO TOIICPK-
Ky CEMbHU, MaTCPUHCTBA, OTIIOBCTBA U JICTCTBA, HHBAJIH/OB U
MOXKIJIBIX TPaXK/aH, Pa3BUBACT CUCTEMY COLMAIIBHBIX CITYKO,
YCTaHaBIMBAET TOCYJAPCTBEHHBIC TIEHCHH, TOCOOHS M HHEIC
rapaHTHU COIMAFHON 3aIIUTHI.

CormasbHas MOJUTHKA — YacTh OOIICH MOJUTHKH TOCY-
JapcTBa, Kacaromasicss OTHOIIEHWH MEXIYy COIMaIbHBIMH
TpyIIamMu, OOIIECTBOM H €r0 WICHAMH, CBSI3aHHBIX C M3ME-
HEHUSIMU B COIIHANILHON CTPYKTYpPE, POCTOM 0J1aroCOCTOSIHUS
HaCeNIeHNsI, YIy4IIeHHeM KadecTBa JKU3HU TPakJIaH, YIOB-
JIETBOPEHUEM UX MOTPeOHOCTEH (MaTepHATEHBIX, TyXOBHBIX )
U yilydiieHueM oOpasa xu3Hu. [Ipu 3TOM, Kak OTMEYaroT
HCCIIeIoBaTeN!, pernoHanbHas auddepeHnnanyst kadecTa
MIPEIOCTABICHUS CONMATBHBIX YCIIYT TOJDKHA MaKCUMAIIbHO
HUBEJIMPOBATHCS, BHE 3aBUCUMOCTH OT Fe0rpadpuuecKoro Me-
CTa TPOXXUBAHUS TPAKIAH W HAMWYIHS (PMHAHCOBBIX CPEICTB
B OromkeTe [2].

Oo0ecrieueHre KOHCTUTYIIHOHHBIX COLUAIbHBIX IapaHTHI
JUTS TpaXXJIaH B HACTOSAIIEE BPeMs SBISETCS MPHOPUTETHOM
3aauel rocynapcTBeHHOU aestenbHocTH Poccuiickont de-
Jiepaliuy B conuaibHoil cdepe. Takke K OCHOBHBIM 3a1a4am
TOCYIapCTBEHHO-TIPABOBOTO  PETYIHUPOBAHUS  COITHATIEHON
MTOJIUTHKH CJICAYET OTHECTH CIICAYIOMINE:

— coluaibHas 3allliTa YeJIOBeKa U €ro OCHOBHBIX COIIM-
AJTBHO-YKOHOMUYECKHX TIPaB;

— IIPEIOCTABIICHAE YCIIOBHH IS MTOBBIIIICHUS yPOBHS Oa-
TOCOCTOSIHUS OTACIIBHOTO YEIOBEKa U OOIIECTBA B LIEJIOM;

— COXpaHEHHE OTPEICIIEHHOTO CTaTyca pa3IMIHBIX COIIN-
aJBHBIX TPYIII, 8 TAK)KE OTHOIICHUH MEXKIy STUMH TPyIIIa-
MU, (HOPMYJIHPOBAHUE MTOAXO/SIIECH COLUATBHON CTPYKTYPBI
o0111eCcTBa;

— pa3BUTHE CHCTEMBI COMAIBEHOW HHAPACTPYKTYPHI (CcH-
cTeMa TpchnopTa " CBA3H, XKUJIUIITHO — KOMMyHaJ'II)HOC XO-
3STUCTBO U T. 11.);

— CO3JaHHe YKOHOMHYCCKUX CTHMYJIOB Y9acTHs B oOIIe-
CTBEHHOM ITPOU3BOJICTBE;

— IIPeI0CTaBICHNE BCEX YCIIOBHM [T pa3BUTHS M TIPOTIBE-
TaHUS TUYHOCTH, a TAK)KE YIOBICTBOPCHHUE €€ TIOTPEOHOCTEH
Y BO3MOXKHOCTb JUIsl CaMOpEaJIn3allii U CaMOBBIPKEHUS B
TPYIOBBIX OTHOIICHHUSX.

ConmarnpHas TIONMHTHKA TOCYIApPCTBA PEaM3yeTcsl depes
MEXaHH3M TOCYIapCTBCHHBIX MPOIPaMM COIUAIBHOTO 00e-
criedeHns (HampuMep, HalMOHAJbHBIE MPOeKTH «O0pa3o-
BaHUEY, «J{0CTyITHOE KIITBE») U CHCTEMBI MPEIOCTABICHUS
COIMAJIBHBIX YCITYT.

DOKOHOMHUYECKass TOANEPKKA COIMATIBHBIX MPOCKTOB H
0OIIIECTBEHHO 3HAUMMBIX MHHMIIMATHB CeHuac OKa3bIBAET BCE
Oosbllice BIMSHUE HA TOCYIapCTBEHHOE PETyJIHMPOBAHUE CO-
HaILHON TONMUTUKU B Poccum M SBISIETCS HEOThEMIIEMOU
YacThIO ¢ peai3aliy, UMesl TIONICPIKKY co cTopoHsI [1pa-



BUTEJIHCTBA, B TOM YHCJIE B BUJIEC TPAHTOB.

I'paxxnanam mpeuaraercs co3ziaTh CBOH IiiaH, pa3pabo-
TaTh UJEI0, KOTOPAsi TIOMOXKET B PEIICHUH KOHKPETHOH COIH-
aJbHON TIPOOJIEMBI peroHa, coOpaTh KOMaHIy, HalTH HeoO-
XOJIMMBIE PECYPCHI M PEAIN30BaTh IPOEKT.

OtaenbHBIE aBTOPBI OTMEUAIOT, YTO Y YYACTHUKOB JIOJKHA
OBbITh JIMYHAs 3aMHTEPECOBAHHOCTH B IPOEKTHOM AEsATEIb-
HOCTH, a TaKX¢C BBICOKUM YPOBEHb MOTHUBAIIUN U pE€aJIbHOC
XKEJaHUE TIOMOTaTb ¥ HECTH OTBETCTBEHHOCTH 3a PE3yNbTaT
npoaenanHoi paborst [3, c. 112].

CoumnajibHOE NPOEKTUPOBAHHE CTAHOBHUTCS OJHUM U3
BaXHEUIINX HTAoB (POPMUPOBAHNS AKTUBHOU TPasKIaHCKON
TIO3UIIMH CPEIN YUAIINXCS TTOJPOCTKOB U CTYJICHYECKOH MO-
nozexu. Bee conmalibHble MPOEKThI HAlEJICHbI HAa aKTHBHOE
BOBJIEYCHHE MOJIOACKN B OOIIECTBEHHO-TIOIIUTHIECKYTO
KHU3Hb 00IIEeCTBA.

B c¢Bs3u ¢ 3TUM BbBISIBICH pAa OCHOBHBIX npo6neM, CBsI-
3aHHBIX C Pealn3ayeil CONNaIbHbIX ITPOEKTOB!

— CJIO’)KHOCTH B YCTaHOBJICHHUH ITOKa3aTeICH JOCTHKECHUS
Iporpecca 1o UTory peanu3aluy IpoeKTa (KaueCTBEHHbIE U
KOJIMYECTBEHHBIE ITOKA3aTEIN);

— HM3Kas MOTHBAIMs YYaCTHUKOB ITPOCKTHON KOMaH/Ibl;

— HEZI0CTAaTOYHOCTh PECYPCOB M OTPAaHUYEHHOCTb OIOIIKe-
Ta Ha TIPOEKT;

— OTCYTCTBHE JOJDKHBIX CTUMYJIOB M MEP MOOIIPEHHS /IS
MPOEKTHON KOMAaH/IbI;

— MOpa)keHHE B KOHKypcax Ha TPaHTHI M HEKEIIAHNE B Ta-
KOW CHTyallu MCKaTh MOTCHIINAIBHBIX CIIOHCOPOB JJIS TIPO-
eKTa.

Kaxxmass u3 BBIIIIEHAa3BaHHBIX MpOOIEeM OKa3bIBaeT OOJIb-
110€ BIMSHUE HA PAa3BUTHE COIIMAIBEHOTO MPOCKTHPOBAHUS B
peruoHax Poccuiickoit denepanuu U Ha IPUBJICUEHUE MOJIO-
JIEKH K 9TOH AEATETBHOCTH.

Takum 00pa3zoMm, INIaBEHCTBYIOIIEE MECTO B COLHAIb-
HOM DPETYIMPOBAHUU NPHUHAIIEKUT TOCYIapCTBY, KOTOPOE
(opMHpyeT U co3aaeT OOIIyI0 KOHIIETIIIHIO U OCHOBHBIC Ha-
TIPABJICHHS] COLMAIBbHON TIOJMUTHKH, pa3pabaThiBacT COBpe-
MCHHBIC MCXaHU3MbI pe€ain3aliun COLlHaHbHOﬁ IMOJIMTHUKH,
obecrneynBaeT 3aKOHOAATENFHYIO U TIPAaBOBYIO OCHOBY, 00y-
CIIOBJICHHYIO crienn(UKON Henell M 3aaad, CTOALIMX Tepen
rOCYIapCTBOM B CBSI3U C Pa3BUTHEM COIIHAIIbHBIX TOTPEOHO-
CTel rpakaaH, ¥ HEIsIMA YCTOWINBOTO PA3BUTHS MHUPOBOTO
coobmectBa B XXI Beke [4, c. 183].

B CCTOAHAIIHUX YCJIOBUAX COLHAIIBHOEC ITPOCKTUPOBA-
HHUE CTaJO COBPEMEHHBIM TPEH/IOM, KOTOPBIH pa3BUBAETCS
B MHPOBOM MacIITa0e 1 ¢ KakKAbIM I'OJI0OM BCE HHTCHCHBHEE
HaOupaeT 000pOTHL. DTa TEMa €IIe Majo U3yueHa U HE UME-
€T JIOJDKHOHM TeopeTHyecKoil 0a3bl, OCHOBHYIO pOJb 3/1eCh
UrpaeT MpakTHYecKuid omnbIT. COOTBETCTBEHHO, TEHJ/ICHIIUH
rOCY/IlapCTBEHHO-TIPABOBOIO PErYINPOBAHUSA COLUAIBHOTO
MIPOEKTUPOBAHKS TTOPOXKIAIOT HEOOXOIUMOCTH IPOBOAUTH
JTabHEHIIINe NcCieJOBaHus B JaHHOH cdepe.
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M.: Upes. —2020. — C.183-185.

HATYPAJIBHA-ITPABABBISA 1131 V TTPALIBI
MPA®ECAPA A. AJIIBAPOYCKATA
«AB TAJIITBIYHAM CYNIOJIbHACII JIFOI3EN»

Buwinesckuii A.®@. (bUII)

AcoOHae Mecnia ¥ naiThlka-11paBaBoii Jymubl a1oxi Kon-
TppadapMarlipli 3aiiMana TBOpyacip mpadecapa KaHaHIYHATA
i TpamMaI3stHCKara npasa BineHckail e3yinkaid akagdMmii Aza-
Ma (Aapona) Aumizapoyckara (1618 — 1659).

CarnpisIbHa-TATITRIYHBI 1 TpaBaBbld MOIVISABI BydOHAra
a0rpyHTaBaHBI ¥ TalIOYHAN TIPAIlbl SATO JKBINIA — KHi3e «AO
MaNITEIYHAW CymoJibHACIi Jron3ei». Kuira Asizapoyckara
HalicaHa Ha MIBIPOKail KpbIHila3Hayuail Oase. Y eil BbIKa-
pBICTaHBI TBOPHI OombI 3a 250 mpajcTayHIKOY aHTHIYHAI i
cyJacHal JyMKi, ayTapy NaJiTbluHall i HaByKoBaii JliTapary-
put Eypomnsl. Yactieit ayTap crachliaeniia Ha TaKiX MBICITIIIe-
nsy, sk ApeicToniens, Beprimiii, ®ama Axsincki, JXK.bamam,
T.Mop. l'anoyHas MaTa mpankr Altizapoyckara — 3HaHCIIl BbI-
panmHHEe MaiTHIYHBIX, CAallbIUTBHBIX 1 MpaBaBBIX Mpadiem,
a0artiparogpICs Ha paIbITHAIBHYIO HAaBYKOBYIO aCHOBY.

lanoynaii mepagymoBail yTBapaHHs J3sipXaBbl Autiza-
poycKi NiYbly aryapHae iMKHEHHE JIIOJ3eH Ja CTBapIHHS
MATITEIYHBIX ~ Cal03ay-CyMmoNbHACIICH, J3eisd  paiami3albli
NPBIHIBIA YcearyinbHai KapbICli. 3rojHa 3 BbI3HAUDHHEM
Amizapoyckara, I3sip)kaBa - I'Ta «...CTBOPaHbI 3 MHOCTBA
macenimnrgay caro3 i ad’sqHaHHE JIOA3eH, SKis 3BS3aHBI Ipa-
BaM, IITO YBaiIuIi ¥ 3rofy ¥ imMs 1odpara i myaciiBara skbli-
w» [1, ¢. 277].

Taxim 9piHaM, TpaBa3HayIa ¥ acHOBY I3ApKayHara ap-
raHizMa KJaj3e rpaMaJicKi JaraBop, HapylldHHE NPbIHIBIIAY
SIKOTA BSJI3€ J1a Ti0€Ii J3SpKaBBI.

HetpimoBa mist cBaifro wacy BbeIpammae Aizapoycki IbI-
TaHHE rpaMa3sHCKIX rpaBoy. Ha sro momsin, rpamaassHami
3’ SIYISTIONIIA MTPAJICTaYHIKI YCiX cacyioysty, akpams padboy i iH-
Ira3eMIay, TaMy yce MaBiHHBI ¥ poyHail CTyTIeHI KapbICTall-
11a IOYHBIM a0’eMaM rpaMaJ3sHCKIX 1 HaJITBIYHBIX MPaBOY.
[Ipr3HarOUBI TpaBaMepHaCIh ICHABAHHS CacJIOyHara Iajse-
my, Auizapoycki, pa3aMm 3 TBIM, IIparaHOYyBay BHIIpallaBaIlb
MexaHi3M cBaboJHara repaxoja 3 aJiHaro cacyioys y apyroe.

AcabmniByro YBary BYYOHBI YA3SULSIY BBICOKaMy IIPajBbI-
3HAUYHHIO MUIAXENKara cacioys. EH mamkpacrmiBay, mTo
MaHALIE NUITXENTBA 3BsA3aHa 3 MapalibHall JjacKaHaJaclo,
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JlyXOYHall BBICOKApPOIHACIIO, A yKaBaHACLIO, CYMJICHHBIM
BbIKAHAHHEM CBaiX rpamaj3sHcKix abapsskay. Takim ubl-
HaM, TaJ y313eTHHEM T'yMaHICTBIYHAH i73aJoTii eH 3Bs3Bae
TIAHALIE NUIIXENTBA HE CTOJNBKI 3 TaXOPKaHHEM, CKOJIbKI 3
MapaJibHbIM 1 aJ{yKalbIi{HbIM y3POYHEM, TOSECHBIM MaHSIIIIIO
IHTOJIIT€HTHACIID.

Pa3ka agMoyHa craBiycst Aizapoycki Jla CicTAMBI TpbI-
TOHHIITBA, SIKYIO €H JIUblY CYIsIpIYHall HaTypalbHaMy Ipa-
BY.

VY3aemaaTHOCIHBI MaMiK CsUISTHaMi 1 (eamanaMi, Ha sTO
JIyMKY, IaBiHHBI Oy/aBalilla Ha acHOBE JaraBopa, siki O rpa-
IyIJIeKBay BBIIUIATY YBIHIIA 32 KapbICTaHHE 3iMIIel IaHa
1 mpaBa cBaboHAra nepaxoy Ha HOBae Meclia KbIXapCTBa.

Amnani3youbsl po3Hbis (OpPMBI A3sipKayHara KipaBaHHS,
AJi3apoyCcKi MPBIXOA3IIh A2 BEICHOBBL, IIITO MOIT i cTabiTbHA-
CIb I3SIPKaBBI 3ajIeXkallb aJ] MasliThlaHara jaxy. Haitbonpmm
paipisiHaIbHAK (opMaii KipaBanHs it Pausl [lacmaniTaii
MBICTIIETIo Oadpliacs criaadslHHAs MaHapXis. Pasam 3 TeiM
Adizapoycki BeIKa3Baycsl 3a IpaBa NayCTaHHS Cylpanb Ma-
Hapxa 1 HaBar 3a0OicTBa SIr0 ¥ ThIM BBINAJKY, KaJli €H Iie-
payTBapaena y ThlpaHa.

AmizapoycKki npanaHaBay yJlacHyro Kiaci(hikalplio 1pasa,
y SIKYIO YBaxo/31i O0CKae mpasa, HaTypajbHae Impasa i mpa-
Ba Hapoxaay. [IperusiM, Ha AYMKY MBICHTINENs, OOCKae mpaBa
1 HaTypaJibHae IpaBa IaBIHHBI BBHICTYIAIONb SIK CaMacTOi-
HBISL BiJIBI 1 JAMayHSIFOIb aIHO JPyroe. 3roaHa TIyMad3HHIO
mpaBa3zHayubl «bockae mpaBa 3abapaHse HeCTpaBsSATiBaCIIb,
NIPBITHEYaHHE Oe/MHBIX 1 YCsusiki KpbIyae». Harypanbhae
IpaBa narsipa3/iHiuae, na3iTelyHall paBarBopyai 13eidHact.

Adizapoycki aHami3aBay CaUbIUIBHBIA 1 OisUTaridHbBIA
ACIMEeKThI BBIAYJICHHS MpPBIHIbINAY HaTypaibHara npasa. Ha
SITO JTyMKY, CallbIsUIbHBI aCIIeKT MpasyJiselia, mpa3 pa3siiie
1 ymackaHalleHHE CalbIsUTbHAN apraHi3allbli JKBIIIS JTFOI3EH:
csIM 10, (paibBapak, Maceninmga, rpaMaiCcTBa, A3sip)kaBy; Ois-
JIarivyHbI — [1Pa3 aryJbHACIb 3 XKbIBEJILHBIM CBETaM. ATIOLIHSIE
YyBacaOumsera ¥ mpaBe camMaabapoHBI, IpaBe pacrapapKall-
1a caboro, IMKHEHHI J1a CYNpanoyHIITBa 3 cade mago0HbIMI
i iHm. Auizapoycki majakpaciiBay, ITO Ma3iThlyHae Mpasa
NaBiHHA aAIaBsAaalb HAaTypalbHaMy, a ¥ BBINAJIKY CYILSpIY-
Haclli 3 iM He MO)Ka OBIIb TIPBI3HAHA 32 TIpaBa HABaT y THIM
BBIMA/Ky, KaJi HOpMa iCHABaJIa CTAroA3sMi. 3bIXOIHBIMI
mpaayMoBaMi MpaBa AJi3apoyCKi JYBly MPBIPOAY i PO3YM:
«TonbKi TOM 3BBIYAN aTphIMITIBAE CLITy NMpaBa, sIKi 3HAXO3II-
1a ¥ 3ro3e 3 po3ymam — aiiiom ycix npasoy» [1, c. 270].

VY mmaBe “A0 3akoHax’ BBIIMIDITHA3BaHAN KHIT1 Oemapycki
IIpaBa3Hayna BBIBOA3ING (apMylnipoyKy igdanbHara 3aKoHa.
3aKkoH MaBiHEH ObIlb CIPaBSUIIBBIM, aJIaBiallb 3aKOHAM
NPBIPOABI 1 HAWBBIIDHIIAMY Pa3yMy, SICHBIM JUIsl pa3yMEHHSL.
3aKoHbI MaBIHHBI HE TOJIBKI 3aITiCBalllla Ha MaIepHh, aJie 1 BbI-
KOHBAIIIIa Ha TPaKThIIe [1, c. 276].

PasBakarous! Tipa poITio 3aKaHaIayCTBa ¥ XKBIII I3IpKa-
BHI 1 TpaMa/IcTBa, Alizapoycki micay: «...3aKoH 3’synsenia
pymutiyiam HaiBbINIHIIAN Myapacli, aXxoyHIKaM CyMJIeHHa-
CIIi, KpBIHILIal BEIXaBaHH, TBOPLAM IIPaBacyia3si, BEIHAXO/-
IIaM 1 3HayIaM CyMJICHHBIX HOpaBay, MpasiliesieM rapasuoy,
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BEICTYTIaM CIIPABS[UTIBACIIi, HACTAYHIKAM JKBIII 1 TyIIOon
yceit n3spxkaBe» [1, c. 275-276].

VY angmaBenHacii 3 OypiKya3HBIM pa3yMEHHEM pa3BiIlIlsd
campIUIbHATA TIparpacy AUTi3apoycki pacrpanaBay KaHIDII-
1bIF0 cBa0OBI 1 poyHacii. CBabOIy BYYOHBI Ysiyiisie ¥ TPOX
acIieKTax: MpaBaBbIM, SIKI €H pasyMee K 3[0JIbHACIb JIFO/I-
3eil y a/iraBe/Ha Il 3 YJIaCHBIM PasyMEHHEM 1 marpabaBaHHsI
3aKOHy OyzaBallb cBae XKbIIIIe; (imacodckim, sIK yaana pos-
yMy HaJ SMOUBIIMI 1 MavyIIIsIMi; MaTiTBIYHBIM — TTaHABaH-
He ¥ TpaMajcTBe IpaBa i 3akoHy. TakiM 9YbIHaM, TBOpYACIb
A.Anizapoyckara 3’stysisieniia najluBep/ykaHHeM BBICOKara
eyparelickara y3poyHIO MaliThIKa-ipaBaBoi 1yMKi bemapyci
XVII cr., HasyHaci ¥ € TOHAHIIBIN, ariepaKarodbIX CBOH
Jac.

CIINCOK HCIOJb30BAHHBIX NCTOYHHUKOB

1. Onusaposckuii, A. O monutnueckoi obmHocty oaeit / O. Onuza-
posckuii // Benopycckue mpiciurenu XVI-XVII BB. 30pannsie Tpyasl. —
MuHck : Pepakius sxypHana « [ IpoMbIlieHHO-TOproBoe mpasoy, 2017. — C.
266-280.

COBEPIIEHCTBOBAHMUE JEATEJIBHOCTHU
OPITAHOB MECTHOI'O CAMOYIIPABJIEHUS B
COEPE OBPA3OBAHUA

Bonoouenko JI.B. (Cmonenckuit gpunuan PAHXul C)

Peanuzanus npososmiamenHoro llpesunenrom Poccuu
B.B. IlytunbIM Kypca Ha MHHOBAallMOHHOE Pa3BUTHE Hamps-
MYIO CBsI3aHa co cepoii 00pazoBaHust. AKTUBHBIMHU CyObEK-
TaMH 00pa30BaTeJIbHON MOJUTHKH BBICTYNAIOT ITyOINYHBIE
opraHsl BJacTH BCEX BETBEH M ypoBHEW. B pamkax eauHoin
rocyaapcTBeHHOH (yHKIuM B chepe oOpa3oBaHUs OpraHbl
MECTHOTO CaMOYTIPaBJIEHHS OCYIIECTBISIOT CBOU IOJHOMO-
YHs B TECHOM B3aMMOJIEHCTBUM C OpraHaMy TOCylapCTBEH-
Hoil Bnactu» [1].

VYrpasnenue oOpa3oBaHUEM Ha MYHUIIMNAILHOM YpPOBHE
MIPE/ICTABISIET OCOOBIM HHTEPEC 1O CIIEAYIOLIUM IIPHIHHAM.

Bo-1nepBbIX, ypOBEHb MECTHOTO CaMOYNPABICHUS SIBIIS-
€TCsl OCHOBOM U1l YIIPABJICHUs Pa3BUTHEM MYHULUIIAIbHOU
MOJUTHKY B 1esoM. [To3ToMy HMEHHO 371€Ch (POPMHUPYIOTCS
OCHOBHBIC HAIPABJICHHUsI 00pa30BaTEIbHON MOJUTHUKH KOH-
KpPETHOTO MYHHUIIMNAILHOTO 00pa30BaHusl.

Bo-BTOpBIX, ympaBineHHe 00pa3oBaHHMEM HAa MYHHIIHU-
TAJIbHOM YPOBHE SIBJSIETCSI OAHUM M3 SJIEMEHTOB CHCTEMBI
PErMOHaIBLHOIO 00Pa30BaTENBLHOIO MPOCTPAHCTBA, KOTOPOE
COCTaBJISIET, B CBOIO OYEpEIh, YACTh 00IIe00pa3oBaTeIbHON
cuctembl Poccuiickoit @enepanun. OAHUM CIOBOM, MYHH-
LUIMAJIbHBIA YPOBEHb CUCTEMbI 00pa30BaHMs SIBISIETCS Kak
OBl 3aBEepIIAONINM 3JIEMEHTOM yTIpaBlIeHHs 00pa3oBaHHEM
TOCYIapcTBa B IIETIOM.

B-Tperbux, npu nepenave QeaepaibHbIMU OpraHaMH I10J1-
HOMOYHMH B 00JAaCTH yTpaBiIeHHs 00pa3oBaHHEM OpraHaM
MECTHOTO CaMOYIIPABJICHHS B KOMITETCHIIUIO TTOCIICTHHX TIe-
PEXOJT U OpraHu3alnoOHHOE, (PUHAHCOBO-DKOHOMHYECKOE U
KaJipoBoe obecrnedeHne 00pa3oBaTeIbHOrO MPoLecca.



B coBpeMEHHBIX YCIIOBHSIX IEpEpaclpeesIFoTCs T0-
HOMOYHSI U OTBETCTBEHHOCTH B chepe 00pazoBaHHs MEKIY
(enepalbHBIMK, PETMOHAIBHBIMA U MYHUIUIAIBHBIMU Op-
raHaMH YIPaBICHHUs 00pa3oBaHUEM.

Ponb MYHUIHIAJIBHBIX OPraHOB YIPAaBJICHUA MOBBINIACT-
Csl, YTO CTAHOBHTCS KAaTalIU3aTOPOM aKTHBHOTO TOMCKa 3(¢-
(eKTUBHBIX MoOJIeTIel Pa3BUTHSI KaKk OOIIEero, Tak U mpogec-
CHOHAJIBHOTO 00pa3oBaHus. ITO OOYCIIOBJICHO TEM, YTO Ha
TEPPUTOPUN MYHHUIUIAIBHOTO OOPAa30BAHUS PACIIONOKEHBI
HE TOJBKO JIOIIKOJIBHBIE, 00IIe00pa3oBaTeIbHbIC YUYpPEK-
JCHHUA, HO U CPCAHUC CIICHHAJIbHBIC, BHICHIUE YUPCIKIACHUA
00pazoBaHys, yUpEKICHUS JOMOIHUTEIBFHOTO, TOCIEBY30B-
CKOTO 00pa30BaHMs, YUPEKICHHSI CHCTEMBI TIEPETIOATOTOBKH
U MOBBILICHUS KBAIN(PHUKALUH pa3HbIX GopM COOCTBEHHOCTH
1 aIMUHHUCTPATUBHOTO MOTINHEHUS [2].

Takum o00pa3oM, MyHHIMIAJIbHAS CHCTEMa OOpa3oBa-
HUSI — 3TO CUCTEMA yCTOﬂ‘iHBOFO " IJIAaHOMEPHOT'0 B3aWMMO-
JeUCTBUA 00pa30BaTENbHBIX YUPSIKACHUH, HAXOMALINXCS
Ha TEPPUTOPUH MYHHUIMIIAIBHOTO 00pa30BaHMs, MECTHOM
aJIMUHHCTpAIlMM ¥ OpraHoB YIpaBlieHUs 00pa3oBaHHEM,
obecrneunBaromas BEICOKOI(P(HEKTHBHYIO OPTaHU3aUI0 00-
pa3oBaTeNbHBIX YCIYT M CIIOCOOHAs K CAMOCOXPAaHCHHUIO U
Pa3BUTHUIO TIOCPEICTBOM CaMOOPraHHU3aMK U CaMOyIIpaBe-
HUSL.

Cucrema 00Opa3oBaHMsI HA MyHUIUIIAIEHOM yPOBHE OCY-
LIECTBIISIET CBOIO JICATENILHOCTD Yepe3 pa3IniyHbIe THITbI 00-
pa30BaTENbHBIX YUPESKACHUH U OPraHU3alNii: TOIIKOIbHEIE,
001meoOpa3oBaresibHbIE, JTOTOIHUTEILHOTO 00pa3oBaHusl.

Cucrema obOpasoBanusi ropoga CMOJIGHCKA OPUCHTHPO-
BaHa Ha 0OECIlIeUeHNE YCIOBHH IMOIY4EHHs KaueCTBEHHOTO
00pazoBaHMs, OTBEYAIOIIETO TPEOOBAHHUAM COBPEMEHHOM
HWHHOBAI[MOHHON SKOHOMHUKH, BHEIPeHUE d(D(DEKTHBHBIX KO-
HOMHYECKHX MEXaHU3MOB B cepe oOpazoBaHus, HopMHpO-
BaHME COIMAIBHO ATANTHPOBAHHON, KOHKYPEHTOCHOCOOHOH
JIMYHOCTH, CO3[laHUE YCIIOBUH Ul ee camopeanusauuu. My-
HUIAIMAJIbHAsA cucTeMa obpazoBanus CmoneHcka B 2021 T
BKitovaina 134 obpa3oBaresibHbIE OPTaHU3ALIIH.

VYrpasnenne o0pa3oBaHUS M MOJIOJEIKHON IMOJUTHKH
AnvuHuCTparmn ropona CMoieHcka 00ecTiednBaeT peai-
3aIMI0 TIOJIHOMOYMH AnMuHHCTpanuu ropospa CMoJeHCKa
[0 PEILICHHIO BOIPOCOB MECTHOIO 3Ha4YeHUs B cepe oOpa-
30BaHUsl U MOJIOAEKHOM MONUTUKU. ExeronHo YmpasieHue
00pazoBaHUs W MOJIOACKHOW HOJUTHKHA AJIMHHUCTPALUH
r. CMOJIEHCKAa CHUCTEMHO pellaeT HnpodiieMy ONTHMH3aLUH
CeTH M CO3/IaHMs YCIIOBHUIl AJIS1 JOCTYIHOCTH U MOBBIIICHUS
KadecTBa 00pa30BaHMs HA BCEX YPOBHSAX 00pa3oBaTEIbHOTO
nporiecca.

B paccmarpuBaemoii cdepe cymecTByeT pama mpooIeM.
Tak, B pamkKax peann3alyu JOIIKOJIBFHOTO 00pa3oBaHUS
MOXHO OTMETHUTb HEAOCTATOYHYIO MOIIHOCTL CETH MYHUILIN-
MAJIBHBIX JIOUIKOJIBHBIX 00Pa30BaTEIbHBIX YUPEKICHUH IS
o0ecrieueHnst TOCyIapCTBEHHBIX TaAPAHTHIH JTOCTYITHOCTH JI0-
LIKOJIBHOTO 00pa3oBaHMs Juisl JeTeil B Bo3pacre ot 1,5 1o 3
JIET; HEBBIITOJIHEHHE B TOJTHOM 00bEME MYyHHUIUIIAIBHOTO 3a-
JIaHWSl B YaCTH TTOCEIICHUS] BOCIIMTAHHUKAMU JIOIIKOJIBHBIX

00pa3oBaTeNbHBIX OpraHW3allii; yBEIMYEHHE KOJIMYECTBa
JIeTeil, KOTOPbIM PEKOMEHJJ0BAaHO O0y4YeHHE I10 aJlarTHPO-
BaHHBIM 00pa30BaTENILHBIM POTPAMMaM.

B cucreme obmiero o0pazoBaHMs HEPEIIEHHBIMH OCTa-
I0TCSI CIIEAYIOIE MPOOJIEMbI: YBEIHMUCHNE KOJIMYEeCTBa Jie-
Tel, moyIekamux 00ydeHHI0, B TOM YHCIIe JeTeH, KOTOPhIM
PEKOMEH/IOBaHO OOydYEHHE IO aJanTHPOBAaHHBIM 00pa3oBa-
TENBHBIM IIPOIpaMMaM; OTCYTCTBHE BHYTPEHHHX PECYpPCOB
0011e00pa30BaTeHHBIX OpPraHU3aril 1T TepeBo/a KO B
OJJTHOCMEHHBIH peKUM paboThI; MpodiieMa OpraHu3aiy MH1-
TaHHsI 00yYarOLIHXCS.

Kpome Toro, kpaiiHe Ba)kHa peaid3alMsl U pacIlpEeHHe
o05acTu JIOTOIHAUTENBLHOTO 00pa3zoBanus. it peanuzanuu
U paclIMpeHus OOJacTH JOMOJIHUTEIBLHOTO 00pa30BaHUs
HEOOXOIMMO BBIITOJMHEHNE CICAYIONNX HAIlpaBICHUN: 00-
HOBJIGHHE COfiepXKaHust 00pa3oBaTeNbHBIX IPOTPaMM I0-
MIOJIHUTEJIBHOTO 00pa3oBaHusi B YCIOBUSX IH(POBU3ALUK
cucTeMbl 00pazoBaHusl, TepenpoduiaupoBanue 2-3% Kpyx-
KOB, OTKpPBITBIX Ha 0a3e OpraHm3alMil JOMOJHHTEIHEHOTO
00pazoBaHKs ¢ y4ETOM COBPEMEHHBIX TPEOOBAHUIL; yuacTue
OpTaHMU3aLUH JOTOIHUTEILHOTO 00pa30BaHUS B TPAHTOBBIX
KOHKYpCaX; COBEPIICHCTBOBAHNE METOIOB M (OPM PabOTEI
¢ o0yJaronmumucs, 0OHOBJIEHHE MaTepHaIbHO-TEXHUYECKOH
0a3bl yupeKIeHHH JOMOTHATEIFHOTO 00pa30BaHNU.

Ecnu roBopuTh Npo pazBuTHE HHYPACTPYKTYPBHI CHCTEMBI
o0pazoBaHus B LIEJIOM, TO B TEUEHHE IATWIETKH 3aIlJIaHu-
POBaHO OTKPBHITHE PETHOHAIBHOTO IIEHTPA BBISABICHUS, MO/~
JICP)KKH U Pa3BUTHs CIIOCOOHOCTEH M TaJaHTOB y JIeTeH U
Mostofiexku. Ha miomazike 001IacTHOrO HHCTUTYTa Pa3BUTHS
00pazoBaHMs MIAHUPYETCS OTKPBHITH LIEHTp HEmpephIBHOTO
TIOBBIIICHUSI TPO()ECCHOHAIBHOTO MAaCTepCTBa Ieaarornye-
CKMX PabOTHUKOB, OCHOBHOE NpeIHAa3HauYeHHE KOTOPOro —
oTpezieTIeHHe HHINBHUYalIbHBIX 00pa30BaTeIbHBIX MapIIPY-
TOB COBEPILICHCTBOBAHUS MPO(ECCHOHATBHOTO MacTepcTBa
TeJIaroroB Ha OCHOBE MCIOJIb30BAaHMsI COBPEMEHHBIX LI (PO-
BBIX TEXHOJIOTHH, y4acTusl B IPOTpaMMax 0OMEHa OTBITOM H
JYYIIMMH ITPAKTHKAMH U TIp.

B mutanax na 2022 ron — otkpeitue Llentpa onepexaro-
mei mpodecCHOHaTFHON TOATOTOBKH C IIETBIO CO3TAHUS
ycnoBuit i1t MPo(heCCHOHANBEHON OPHEHTAINH, YCKOPEHHO-
ro npo(h)eCCHOHAIBLHOTO 00YYEHUsI, JONOJIHUTEIBLHOTO MPOo-
(eccroHabHOTO 00pa30BaHUS BCEX KaTeropuil TpakaaH.
Cucrema CIIOKHMBIIECHCS TPAKTUKH 110 PA3BUTHIO OTAEITBHBIX
HATPABJICHUH MYHHUIUIIAIBHONW 00pa30BaTCIbHOW CHCTEMbI
MOXET OBITh MICTIONb30BaHA B KaueCTBE MpUMepa B OOMEHE
OTIBITOM C IPyTUMH MYHHIUITAJIUTETAMH PETHOHOB.

CIINCOK HCIOJIbB30BAHHBIX NCTOYHNKOB

1. ITocnanue IIpesunenta Poccuiickoii @enepannn enepansaomy Co-
Opanuto PO (15 ampens 2021 r.) // Poccuiickas rasera. — 2021. — 15 siHBapst
(Ne 4).—C. 3-12.

2. Acpues, C. A. IIpoGieMbl 00pa3oBaHHs B PETHOHAX U ITyTH ITOBBIIIIC-
nust s dexruBHOCTH YKOHOMUKH / C. A. AcpueB // AKTyalbHbIE TIPOOIEMbI
MPaBOBBIX, SKOHOMUYECKHUX U I'YMAaHUTApHbIX HayK : Marepuansl VII Mex-
JIyHap. Hayd. KOH(. MPodeccopCcKo-TIPeroaBaTelIbCKoro CoCTaBa, aClupaH-
TOB, MATUCTPAHTOB U CTYACHTOB. B Tpex dactsx. — 2017. — C. 52-54.
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O PA3BBUTUU OTHOIEHUM PEJTUTMO3HBIX
OPTAHM3AIIMIA U TOCYJIAPCTBA B YCJIOBHUSX
KOH®JIUKTA

Topoeiuuxk C.M. (BHII)

OTHOIIEHUS TOCYAapCTBA M PETUTHO3HBIX OpPTraHU3aIIHA
HE BCET/a XapaKTePH3YIOTCS COTPYIHHYECTBOM. 3a4acTyIO
CIIyYarOTCsl KOH(IUKTBI, KOTOPBIC MPUBOISIT K U3MCHCHUIO
KOH(peCCHOHAIIBHOTO TM0JIsI B rocyaapcrse. Ha mpoTsbkeHuu
CTOJICTHH YaIie Bcero KOH(GIUKTH BO3HUKAIHN IO TPHINHAM
MOJINTUYECKON KOHKYPEHIIMM MEXy CBETCKUMHU U PEIUTH-
o3HbIMH BiacTssMu. Jlo Pedopmarnuum XVI B. B EBpone ua-
CTO B MPOTHBOCTOSHUU ABYX CTOPOH IOOEAY OAepKHBaia
katonmdeckas llepkoBs. Ho mociie Pedopmaru B EBporie
cuTyanus u3MeHunach. CBETCKHE BiacTH, oOnamas OoJib-
My (PUHAHCOBBIMHU M CHIIOBBIMH PECYPCaMHU, TTOCTETIEHHO
YMEHBILMIN BO3MOKHOCTH KaToianueckoil LlepkBu BIUsITH Ha
TOCYIapCTBEHHYIO TTOIUTHKY.

Heckonpko WHas CUTyanus CIOKHIACH HA PYCCKUX 3€M-
nmsx. B Poccun niepkoBHBIE BiiacTH ObUIH OoJiee 3aBUCHMBI-
MM OT CBETCKHX BJacTei, XoTs emie A0 cepenunbl XVII B.
CBETCKHUEC BJIACTH TPUHUMAIH PEIICHISI, YIUTHIBAS MHCHHE
LIEPKOBHBIX HEPAPXOB.

Hamo ckazate, uto yxke k 1000 romy eBpormeickoe mpo-
CTPaHCTBO B OCHOBHOM OKAa3allOCh ITOJEIICHO MEXKIy Ipa-
BOCJaBUEM U Karonuuu3MoM. Ha teppurtopuun EBpormbl cio-
KIJIOCh HECKOJBKO KPYIHBIX PEIUTHO3HBIX OOBEAMHEHHIH,
KOTOpBIC TONYYWIM Ha3BaHHE Karoimdeckas llepkoBbp u
npasocnaBHas [lepkoBs. B X VI B. k 3TUM J1ByM BETBAM XpH-
CTHAHCTBA KaK pPeaklus Ha 3JI0yIOTPEOICHUS KaTOIHIeCKOn
LepxBu 1006aBHUIICS IPOTECTAHTU3M.

Bo B3aumooTHOmEHusX rocynapcrsa u llepkBu Bcerna
CYIIECTBOBAJIIO TOHUMAaHHE HEOOXOTUMOCTH COTPYIHHUYE-
ctBa. CiemyeT yYuThIBaTh, YTO W MPABOCIABHAS, U KaTOJH-
yeckasi LIepkBU TOCTOSHHO CONEpHHYAIM MEXIYy COOOM.
Kpome Toro, o6e opranuzanuu NepuogHIECKN UCTIBITHIBAIN
BBI30BEI CO CTOPOHBI Pa3IMYHOTO PO/ OIMTO3UIINOHHBIX BHY-
TpeHHUX TeueHuid. U B 3TO# cutyanuu noajiep:xka rocyaap-
CTBA SIBJIsUIACH KpaliHe Ba)KHOM.

Baxnsim akropom st pazsutus LlepkBu sSBIsiIachk mMa-
TepualibHas TMOMOIIb rocyaapcTBa. JlesTenbHOCTh JH000H
OpraHu3alluy HyXXAaeTcs B prHaHCHpPOBaHUH. VCTOYHHKOM
¢uHaHCHpOBaHUA KaTonndeckoi Llepksu B 3amamnHoit EBpo-
e sBisIach AecatuHa. Ha Pycu kpermieHue si3p1ueckoro Ha-
CeNieHHs B XpUCTHAHCTBO M0 BuzaHTuiickomy 00pasiy u co-
3manre Pycckolf IepKkBU Taxke MOCTaBHIIO HEOOXOIUMOCTh
ee ¢unancuposanus. [lepBoHavanbpHo Pycckas 11epKoBb 110-
Jydajia CpelicTBa U3 TOCYIapCTBEHHOTO OIOKeTa (0T KHS3S).
B VcraBe Bramummpa TOBOPHIOCE O JECATHHE Kak (Gopme
OTYMCIICHUS B Mob3y LepkBu. Ilo mHenuto B.A. fkymesa,
«JIecsATHHA OblIa SIBHBIM CBUCTEIHCTBOM MaTepUANIbHON 3a-
BHCHUMOCTH IEPKBH OT KHs3s» [1, ¢. 235]. [Tomumo nmecsTu-
HBI, KHSI3€M KaJIOBAJIUCH 3€MJIM JJISi MOHACTBIPEH, KOTOpbIE
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CTaHOBWJIMCH BaXKHBIM (DAKTOPOM Pa3BUTHS TEPPUTOPHH.

ConepHUYECTBO LEPKBH C TOCYIapCTBOM 3a IMOJIUTHYE-
CKO€ JIMJIEPCTBO CYIIECTBEHHO Ocnadisuio ee mo3unuu. Ilo-
3TOMY KOH(IMKTBI CO CBETCKOH BIIACTHIO OBITH HEXKENaTellb-
HBIMH.

C npyroii CTOpOHBI, HEPKOBb UTpalia BaXKHYIO POIIb B pa3-
BUTHH TOCy/IapcTBa M oOmiecTtsa. Baxueimed ¢yHKunei
LIEPKBH SABIISIIACH TOAAEPAKKA U JIETUTUMALIHS TOCYIapCTBEH-
HOH BIacTH. 3a4acTyIO NMPEACTAaBUTENN LIEPKBU BBICTYTIANH B
pOJIN TUTIIIOMATOB, MTPUMHPSUTN BPasKAyIONIHe CTOpOoHbl. Ee
COLMAILHO-KYJIBTYpHasl JIESITeIbHOCTh — padoTa B 00JacTH
00pazoBaHys, COLUAIBHON MMOMOIIM HEUMYIIUM, SKOHOMH-
YyeckKasi AesTeNIbHOCTh — CIIOCOOCTBOBAIM PAa3BUTHIO OOIIIe-
CTBa.

BwMmecTe ¢ TeMm, yxe Ha MEpBBIX 3TaNax Pa3BUTHS LEPKBU
BO3HHMKJIO COTIEPHUYECTBO MEX/IY CBETCKOW M IEPKOBHBIMH
BiacTsamu. LlepkoBs, He 001aast BOGHHBIMU CUJIAMU, UMENIa B
CBOEM apCeHase TaKO MEXaHHW3M BO3IEHCTBHS HAa CBETCKUX
TIpaBUTENEH, KaK OTIydyeHne OT HepkBH. MHOrma KOH(IUK-
ThI MY PETUTHO3HBIMU OPTaHU3AIMSIMU U TOCYAaPCTBOM
WIN TONMUTHYECKON SITUTOH M PYKOBOACTBOM PEITUTHO3HBIX
OpTaHM3aLUH PUBOIIO K U3MEHEHNIO KaK [IEPKOBHON Op-
TaHMU3alUH, TaK U CTENEHU UX BIUSHUS HA TEPPUTOPHUHU TO-
CyzapcTsa.

Tak, KOHQIUKT MEXIy aHITTMHCKUM KoposeM [eHpuxom
VIII u ITanoi Pumckum npuBen K co3f1aHU0 AHITIMKaHCKON
uepksu. Ctpemienue ['enpuxa VIII ykpenuTs cBOIO BIacTh
MIPUBEJIO K MOSBICHUIO HE3aBUCUMOM aHmuiickoi Llepksu.

[leproasl BHYTpEHHEro pasnafa HCIOIb30BATIUCH CBET-
CKOM BIIACThIO B CBOMX MHTepecax. Hanpumep, B Poccun na-
Tprapx HUKOH «pemi kak narpuapx peopMupoBarh UHCTO-
PUYECKH CIIOKMBIIHECS Yy HAC OTHOIIEHUS] CBETCKOM BIIACTH
C J[yXOBHOM B TOM CMBICJI€, YTOOBI B JIMIIE ITIABHBIM 00pa3oM
narprapxa 0CBOOOJNTH JTyXOBHYIO BIIACTh OT BCELIEJIOTO TTO/I-
YHHEHUS €€ BIACTHU CBETCKOH, MOCTaBUTh BIACTh MaTpHapxa
BO BCEX LIEPKOBHBIX JETAaX U YNPABICHUU HE3aBHCHMO OT
TIO/IABIISIONICH ee ApCKOM BIACTH, CAENaTh €€ B IIEPKOBHOM
00J1acTH COBEpIIEHHO aBTOHOMHOIO M Jlake OoJIblIIe: MocTa-
BUTH €€ BBIIIE L[APCKOM BIACTU BO BCEX LEPKOBHBIX JIEJIaX)
[2, c. 124-125].

ITarpuapx Hukon mnoreprnen nopaxeHue B TOM Hayu-
HaHWHU, U nocie Toro, kak 10 uroms 1658 1. cimoxun ¢ ceds
TaTpHUapIIyIo BIACTh, BCS MOJHOTA [IEPKOBHOM BJIACTH OKa-
3anack B pykax llaps Anekces MuxaitnoBuya. M nepuon
¢ 1658 mo 1667 rr. cranm mepuopom, korga «mecto Hukona
(akTHYeCKN 3aHUMAET 1apb, Bce OOIbIIE U OOJIbIIIE BMEIIIH-
BasiCh B OKOPMJICHHME pycckoro mpasociaBusi» [3, c. 200].
«ITo3TOMY B OTCYTCTBHE PyKOBOJICTBA CO CTOPOHBI HEPAPXUH
YIpaBJIeHUE LEPKOBBIO YK€ HE TOJBKO (PAaKTHYECKH, HO U
oUIMATIBHO NEPEXOIUT MO MPUCMOTP LApst U €ro NpuoIu-
KEHHBIX. ... BIM3KUi POACTBEHHUK apsl, €ro AsAs 1o Mare-
pu 6osipun Cemen JlykbssHoBHY CTpEIIHEB 10 TOPYYECHUIO
rocyzaps CTporo NpucMaTpuBaeT 3a LIEPKOBHBIMH J€TaMU U
3a CIIMHON MEPapXOB PYKOBOIWT JAESTEIBHOCTHIO COOOPOB)
[3, c. 200].



ITo muenuro A.B. Kpamepa, 0CHOBHOI NpUUMHON yxona
¢ kadenpsl [Tarpuapxa Hukona u ccopsr ero ¢ [apem Asek-
ceeM MuxaljoBrUeM CTaJIM BIacTHbIe amOnunnn HukoHa [4,
c. 112-113].

B COBPEMCHHBIX YCJIOBUAX KOH(l)J'll/IKT])I PEIIUTUO3HBIX
OopraHu3aluil U rocygapcrsa TaKxke CyllecTByIOT. [Ipuuem,
HEcMOTpst Ha (hOpMaTbHOE 3aKPEIUICHHIE OTAEIECHHS ToCy/Iap-
CTBa OT IIEPKBHU, CBETCKHME BIACTH OXHJAIOT OT MOCIEIHEN
a0CONIOTHON TONIEePKKH JeicTBUi rocymapcTpa. [lomuTa-
YECKHE PACXOXK/ICHHS BIIEKYT M3MEHEHHUS IPABOBOTO ITOJIS
JIeATeNbHOCTU PEJIMTMO3HOM opraHusauuu. Tak, nmpucoeau-
unenne Kpeima x Poccun B 2014 1. puBeno k co3maHUIO B
2018 r. aBrokedanbHOI [IpaBociaBHOW IEPKBU YKpaWHBI,
a TIPOpPOCCUMCKasl MO3UIMA YacTH IPaBOCIABHOTO IyXO-
BEHCTBAa YKPAaMHCKOM IMpaBOCJIaBHON LIEpKBH MOCKOBCKOTO
narpuapxara B koH¢uukre 2022 r. o0ycnoBmio B YKpanHe
co3nanue 3akoHonpoexta Ne 7204 «O 3ampere MoCKOBCKOTO
maTpuapxara Ha TeppUTOpUN YKpauHeD [5].

Takum 00pa3om, HECMOTPS Ha TO, YTO COTPYAHHUYECTBO CO
CBETCKOH BJIACTHIO JUIA pEIIMTUO3HBIX OpFaHI/BaIJ,I/II‘/II ABJISACT-
Cs1 3aJI0TOM CYIIECTBOBAHMUS, B HCTOPUH B3aNMOOTHOIIECHUH
TOCYJapcTBa U PEUTHO3HBIX OpPTraHMU3alMii NMEIOT MECTO M
koHQUKTEL. Kak mokasana nmpakTHKa, YCIEUIHOE pa3BUTHE
PEIUTHO3HBIX OPTaHU3alNH, KaK MPaBHIIO, TPOUCXOAUT B yC-
JIOBUSIX MOAYMHEHHS MHTepecaM rocyaapcrsa. KoH(mmkTe
MEXKIAY CBETCKMMU U HEPKOBHBIMH BJIACTAMMU, KaK IIpaBUJIO,
3aKaHYMBAIOTCS HE B MONb3y nocneanux. Cerogns Bo B3au-
MOOTHOIIEHHSX TOCY/IapCTBA M PEIUTHOZHBIX OpraHU3alni
HE CYILECTBYET 3asBJICHHOW IOJHOM OT/AEJIIEHHOCTH LEpK-
BU OT rocyaapcTBa. Kak 1mokasbIBaeT MpakTHKa, OT PEJIUTHU-
O3HBIX OpraHM3alMi OXXHUIAIOT BBIIOJIHEHUSI €€ OCHOBHOM
¢byHKIMH, chOPMUPOBABLICHCS HA MPOTSIKEHHU CTOJIETHI:
JIETUTUMALIUH U TTOJIEPKKH TOCYIapPCTBEHHOH BIACTH.

CIIMCOK UCTIOJIbB30OBAHHbBIX MCTOYHMKOB

1. SIkymes, B. A. K Bonpocy o ¢yHKimsx Pycckoii iepkBu B IpeBHEpYC-
CKOM ToCyIapcTBe u Ha Pycu B mepuon yneiabHo pasapobnenHoct / B. A.
Slxymes // XVII KpacHosipckue KpaeBble pOXIECTBEHCKHE 00pa3oBaTelib-
Hble yreHns «1917-2017: ypoku cronerusi». — KpacHosipck, 16—18 siHBapst
2017 r. — C. 232-244.

2. Kanrrepes, H. @. ITarpuapx Hukon u Laps Anexceit Muxaiinosud : B
2-x T. / Tlpo¢. H.®. Kantepes. — Ceprues-Ilocan : Tun. C.-Tpouw. Cepru-
eBoit aBpel, 1909-1912./—1912. T. 2. — VIII, 548, XX, XL c.

3. 3enbkoBckuii, C. A. Pycckoe crapoodpsiauectso: B 2-x T. / coct. I. M.
IIpoxopos; o6w1. pen. B. B. Hexoruna. — M.: Unctutyt U-AVK, KBanpu-
ra, 2009. — 688 c.

4. Kpamep, A. B. Packon pycckoii Llepksu B cepeaune XVII B. / A. B.
Kpawmep. — CII0. : Anereiis, 2011. — 368 c.

5. Haponni nemyratu 3apeectpyBaiu y BepxoBHiit Pazi 3akoHOIpOeKT
Ne7204 «IIpo 3a60pory MOCKOBCEKOTO HaTpiapxary Ha TepHTOpil YKpaiHm»
[OnexrponHnslii pecypce]. — Pesxum noctyna: https://www.ukrinform.ua/. —
JHara noctyna 04.04.2022.

NCTOYHUKU KOHCTUTYIHUOHHOI'O ITPABA
TI'punuyx M.I1. (BHII)
McToOuyHMKN KOHCTUTYLIMOHHOT'O 1paBa — OJJHA U3 BayKHEH-

X TEM COBpCMeHHOﬁ IOpI/IHI/I‘IGCK()ﬁ HAyKH. I[aHHaH TC-

MaTUKa Ha OPOTAKCHHUU HECKOJIbKUX ILCCHTI/IJ'IETHﬁ B OTCUC-

CTBEHHOH IOpUINYECKON HayKe JETAbHO HE UCCIEe0BaacCh.
B a10i1 cBs3u ciienyer Ha3BaTh b padotsl I. A. Bacue-
Brya, M.U. [lacTyxoBa W HEKOTOPBIX APYTHX OETOPYCCKUX
ABTOPOB, TOCBSIICHHBIC YKa3aHHOH mpobnemarnke. Mexmy
TE€M, UCTOYHMKU KOHCTUTYLIMOHHOIO IIpaBa — Ba)KHEHIINU
9NIEMEHT HAI[OHAJIbHOW MPAaBOBOM CHCTEMBI, B 3HAYUTEIIb-
HOW Mepe ONpeAeNsIOIUi ee COCTOSIHIE U TeHACHINH Pas3-
BUTHSL.

Taxk, I"A. BacwieBuu onpenensieT MCTOUHUKH KOHCTUTY-
IIMOHHOTO PaBa KaK CHCTEMY HOPMATHBHBIX MPABOBBIX aK-
ToB [1, c. 14-15]. K HuM oH otHOcuT KoHcTutynuio Pecmy-
6nmku benapych, KOHCTUTYIIMOHHBIE 3aKOHBI, BKITFOUAsl aKThI
0 TonmkoBaHMM KOHCTHTYIINH, 3aKOHBI O paTH()UKAINN MEX-
JIyHapOJHBIX JOTOBOPOB, 3aKOHBI, E€KPEThl, yka3bl [Ipe3u-
JIeHTa, TocTaHoBIeHuUs [IpaBUTENBCTBA, AKTHI MUHUCTEPCTB
U TOCYJapCTBEHHBIX KOMHTETOB, aKThl OPI'aHOB MECTHOTO
yIpaBJIeHUs] U caMOyIpaBieHus. B naHHO# craTbe ocTaHO-
BUMCS Ha HEKOTOPBIX U3 HUX.

B yciioBusix coBpeMeHHOH paBoBoii cucteMsl Peciry0mnu-
ku benapych cucrema MCTOYHMKOB KOHCTUTYLIMOHHOTO Ipa-
Ba XapaKTepu3yeTcs CIEAYIOUMMHU uYepTaMu. Bo-mepBbix,
9TO AMHAMHUYECKas CHUCTEMA, HAXOJAIIAsACS B MOCTOSHHOM
pas3BuTHH. BO-BTOpBIX, B €€ paMKax 0€3yCIIOBHBIM BEPXOBEH-
cTBOM oOnasiaeT KoHCTHTYIHSI ToCyaapcTBa, BKITIOUAIOIIAs B
ce0s1 BayKHEHIIME KOHCTHTYIIHOHHO-IIPABOBBIC MPUHIMITBI 1
HOpMHI [2, c. 27].

KoncTutymmn obnamaer BBICIIEH FOPUAWYECCKON CHIIOM.
Bce ocranpHble MpaBoBBIC aKThl JTOJDKHBI IIPHHUMATHCS Ha
OCHOBE U B COOTBETCTBHHU ¢ KoHCTUTYIHEH.

OTaenpHBIM BONPOCOM HPH PACCMOTPEHUH HCTOYHHUKOB
KOHCTUTYLIHOHHOTO IpaBa SIBISIETCSI BOIPOC O NMPU3HAHHUU
100 HENPU3HAHUH KOHCTHTYIIHOHHO-IIPABOBBIX IPUHIIUIIOB
B KaueCcTBE NCTOYHUKOB IpaBa. VX oOmenpaBoBoii xapakrep
BBITEKAET U3 TOTO, YTO OHH, KaK U KOHCTUTYLHOHHO-IIPABO-
BbI€ HOPMBI, PEIIaMEHTHPYIOT OCHOBBI BCEX COIMAJIbHBIX
CBSI3EH, BXOIAIINX B IPEAMET IIPABOBOTO PETYINPOBAHMSL.

Takum 06pa3oM, KOHCTUTYIIMOHHO-TIPABOBBIC TIPHHIIUITEI
Hapsi/ly ¢ KOHCTUTYLIMOHHO-IIPABOBBIMH HOpMaMu GpopMHpY-
10T COOCTBEHHO KOHCTHTYIIMOHHOE TIPaBO. A, CIeI0BaTEIb-
HO, B 3TOH CBSI3H B JIN NTPABWIIBHBIM ObLIO OBI paccMaTpu-
BaTh KOHCTUTYLIMOHHO-IIPABOBBIE MPUHIIUIIBI KaK UCTOUHUKN
IpaBa B IOPUIMYECKOM CMBICIE ClIoBa [2, c. 25].

KoHcTuTyImOHHO-TIpaBoBast periiaMeHTanusi 00IecTBeH-
HBIX OTHOILICHUII HAXOJUTCSl B MOCTOSIHHOM nuHamuke. OO
3TOM, B TOM YHCII€, CBHJICTENBCTBYET U JCATEILHOCTD TAKOTO
oprana rocynapctsa, kak Koncturynnonnsiii Cyn. He BbI3bI-
BaeT COMHEHMH, YTO yCTPaHEHUE JUCKYCCHUH OTHOCUTEIHHO
npuHauIexxHOCTH akToB KoHcTuTyrmonnoro Cyna K UCTOU-
HHUKaM IpaBa Ha IPaKTHKE HEOOXOIMMO JUTs ySICHEHUS 3HAYHU-
MOCTH PELICHUH OPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS IpU
(bopMUpOBaHNN TIPABOBON CHCTEMBI B IIEJIOM, JUISl OTBETA Ha
cnenyoomui Bornpoc: Belctynaet 11 Koncturynnonnsiii Cyn
CyOBEKTOM ITpaBOTBOpYECTBA?

Koncturymmonnsiit Cyx, SBISACH OpraHoM CynaeOHOI
BJIACTH, HE 3aHNMAETCSI HOPMOTBOPYECTBOM B OOBIYHOM TIO-
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HUMaHHW{ JaHHOTO TePMHUHA, a (OPMYIHPYsl B CBOMX aKTax
IIPaBOBBIE TIO3UIIMHU, BOBCE HE MOJAMEHSET 3aKOHOATEIbHYIO
Bracte. Ha mam B3misax, Koncturynmonnsni Cyx cmoco6-
CTBYET CO3IaHUIO €IMHOOOpa3sHOM NPaBONPHUMEHHUTEIHHOM
MIPAaKTHKH, YCTPAHEHHIO TPOOEIIOB U KOJUIM3UI B IPaBOBOM
PEryIUpOBaHUN. DTO CBUIETEIBCTBYET O HEOOXOIUMOCTH B
COBPEMEHHBIX Pealnsix paccMarpuBaTh KOHCTHUTYIHMOHHBIH
Cyn kaK cyOBeKT HOPMOTBOPYECTBA, OKA3bIBAIOIIUI BIIHS-
HHUE Ha COBEPIIEHCTBOBAHHE OTPACI]IEH 3aKOHONATENbCTBA U
IIPAaBOBOW CHCTEMBI TOCYIAaPCTBA B IIETIOM.

Bce »T0 roBoput B mone3y npusHaHus akra KoHcTHTy-
nuonHoro Cyma Pecrybmukn bemapyck HOpMOTBOpUeCcKHM
AKTOM, a, CJIE/IOBATEIBHO, 1 HCTOUHHKOM KOHCTUTYIIMOHHOTO
npasa.

Ha B3mmim MLU. TlactyxoBa, Koncrutyrmmonusii Cyn
PecniyOnmuku Benapych noimkeH UMeTh mpaBo OpHUIHAIBEHO-
ro TosikoBanusi Hopm Koncrurynuu [3, c. 11]. Heobxonumo
caenarte KOHCTUTYLMIO HENOCPEACTBEHHO JEHCTBYIOLIUM
3akOHOM. J[JIs1 5TOTO HEOCTATOYHO MPOBEPKN HOPMATHBHBIX
IPaBOBbIX aKTOB Ha NPE€AMET COOTBETCTBHA €€ HOpMaM U
MIPU3HAHUS yTPATUBIINMH CHITy HEKOHCTHTYIIMOHHBIX aKTOB.

I'"A. BacuneBuu Takxke SIBISETCSI CTOPOHHMKOM HaJe-
nennss Koncturymmonnoro Cyna Pecnyonmuku Benapych
mpaBoM TosKoBaHMs KoHcTuTynmu. DTOT MOAXon, MO €ro
MHCHUIO, 3aCITy’)KUBACT MOJJICPKKH M COOTBETCTBYET OOIIie-
[IPU3HAHHOM IIPAKTUKE OPraHOB KOHCTUTYLMOHHOH FOCTH-
iy [4, c. 96].

3aKoHOAATENb TAKXKE Pa3AeisieT JaHHYIO0 TOUKY 3pEHUS,
MIOCKOJIbKY B HOBOM penakimun Koncturynum Obiia nodasie-
Ha ctarba 1161, roe onpenensercs, uro KOHCTHTYIIMOHHBIN
Cyn o npemtoxenusiM [Ipesunenta, [pesunmyma Beebeno-
pycckoro HapoxHoro coGpanus, Ilanarsl npencraBuTesel,
Cogeta PecrryOmukn, Bepxosroro Cyma, CoBeta MUHHCTPOB
MOXKET JJaBaTh 3aKJIIOYCHHS O TOJIKOBaHUHM KoHCcTHTYINH.

ABTOp CTaTbu Pa3AC/IsICT BbIICHA3BAHHBIC ITPEAJIOKCHUA
U CUMTAET, YTO OHM HAINPABJIECHBI HA MOBbIMIEHUE (D PEKTHB-
HocTH B iesitenbHocTH Konctutynmonnoro Cyna Peciy6mnu-
ku benapyce.

Mo muenuto M.U. IlactyxoBa, Koncrturymmonusiii Cyx
PecniyOnmuku Benapych Taxoke Mor ObI IPOBEpSITH KOHCTH-
TYHUUOHHOCTb W3MEHEHUN U LlOHOJ'IHeHI/Iﬂ B KOHCTl/ITyL[l/IIO, a
Takke (HOPMYITHPOBOK BOIIPOCOB, BEIHOCHMEBIX Ha pedepeH-
nymsl [3, c. 11].

Hcxons 3 ykazaHHBIX 0COOEHHOCTEN, MOTYT OBITh BBICKa-
3aHBI OIPE/ICIICHHbIEC MPEANONI0KEHUSI OTHOCUTENIBHO JIaJlb-
HEHIIero pa3BUTHS MCTOYHHKOB KOHCTHUTYLIIMOHHOTO IpaBa
Pecniyonmuku benapych. Bee Oonbliiee 3Ha4eHUE B YKa3aHHOU
CHCTEME, a 3HAYMT, U ISl Pa3BUTHS BCETO TOCYapcTBa M 00-
mecTBa OyIyT UrpaTh KOHCTUTYIIHOHHO-TIPABOBBIC MPUHIIN-
el C TEUEHHUEM BPEMEHHU MX MMOHUMAaHKUE yIyossieTcs, cde-
pa mpuMeHeHus pacmmpsieTcs. TakuM o0pazoM yrimyOmnseTcs
KOHCTUTYIIHOHHOCTh MICTOYHHKOB KOHCTHTYIIHOHHOTO IIpaBa
B CMBICJIE COOTBECTCTBUA HX KOHCTUTYHHOHHO-IIPABOBBIM
mpuHIMIaM [2, ¢. 27].

Takum 00pa3oM, MCTOYHUKM KOHCTHUTYLIMOHHOIO TIpaBa
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TIPE/ICTABISIIOT cO00H BHEIIHUE (DOPMBI BRIPAXKEHUSI KOHCTH-
TYHUUOHHO-IIPABOBLIX IMPUHIUIIOB W KOHCTHUTYIIMOHHO-IIpa-
BOBBIX HOpM. B PecnyOmmke bemapycs, B mepByro ouepensp,
— 3TO HOpPMAaTHBHBIE NTPABOBHIC AKTHI, @ TAKXKE MHBIC MTPABO-
BbIe akThl. CHCTEMA MCTOYHHKOB KOHCTUTYLITMOHHOI'O IIpaBa
6eI0pyCCKOTo ToCy1apcTBa HAXOAUTCS HAa ATAIe CBOETO pe-
¢dopmuposanus. HarpasieHUsIMU ee 1aTbHEHIIETo pa3BUTHS
SIBIISTIOTCSI YCIIOKHEHHE, BCe OOJIblee MPHOOpETCHUE Kaue-
CTBa KOHCTHTYI[MOHHOCTH, YBEJIMYEHHE 4HCIa CyOBEKTOB,
(OpMHUPYIOIINX UCTOYHUKHM KOHCTUTYIIMOHHOTO MPaBa.
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BCEBEJIOPYCCKOE HAPOJHOE COBPAHHUE
KAK ®OPMA HAPOJOBJIACTUA

Mémuna E.E. (BHII)

CoryiacHO NMPUHSATHIM Ha peCITyOIMKaHCKOM pedepeHayme
27 ¢espans 2022 roga m3menernsM B Koncrurynmio B Pe-
cnyonuke bemapychk mosiBuiICs BBICHIMI MPEACTaBUTEIIBHBIHA
OpraH HapoJOBIACTHUS, ONPENENAIONNN CTpaTerndyecKkue
HaTpaBJICHUs Pa3BUTHA OOIIECTBA M TOCymapcTBa, obecte-
YMBAIOIINI HE3bIOIEMOCTh KOHCTUTYIIMOHHOTO CTpOsi, TIpe-
€MCTBEHHOCTb MOKOJICHUH U IrpakJIaHCKoe comiacue, — Bee-
Gemopycckoe HaponHoe cobpanue (cT. 89 Koncrutymmm) [1].

Jannelii uacTHTYT OBUT MHMTIMUpOBaH IIpesnnentom Pe-
cnyomuku benapycs eme B 1996 rony. OcHoBo# opranu3za-
UM JaHHBIX coOpaHuii mociyxwm cT.3 u c¢T.37 Konctury-
mun PecnyOnmkn Benapych, KOTOpbIE TOJUEPKUBAIOT, YTO
«CAUHCTBCHHBIM HCTOYHUKOM FOCyI[apCTBeHHOﬁ BJIaCTH B
PecnyOnuke Bemapych siBIsieTcs Hapom» W 9TO «TpakIaHe
PecnyOnmuku Benapych mMeroT mpaBo y4acTBOBaTh B pellie-
HUU IrOCYJApCTBEHHBIX JI€JI KaK HEIMOCPEACTBEHHO, TaK U YC-
pe3 cBoOOIHO M30paHHBIX MpeacTaBuTenei» [1].

Bcebenopycckoe Hapoguoe codpanue (nanee — BHC) eme
TOTJa BIMCHIBAJIOCH B IOJIUTHYECKYIO cucteMy benapycu,
HO HE MMEJNO 3aKPEeIUICHHOTO IOPUANYECKOTrO CTaTyca BBIC-
mrero oprana Bractd. OHAKO LIENW TPOBEACHHS TaHHOTO
MEPOIIpUATHA B MacmTa6ax CTpaHbl — BI)Ipa6OTKa TJIaBHBIX
HaIpaBJIeHUH Pa3BUTHA TOCYAaPCTBa, a TAKXKE YTBEP)KICHUE
TUIaHa CONMAILHO-KOHOMHYECKOTO Pa3BUTHS Ha Oimkaii-
M€ oAbl — TO3BOJIMIIN 3a 3TO BpeMs nposecty msat BHC.
Y4acTHUKaMU 3THX COOpaHU Bceraa ObLIM MPEACTaBUTENN
BCEX COLMAIBHBIX CJIOEB HaceleHHWs CTpaHbl. B coorBer-
CTBUU C YCTOSIBIICHCS IPAKTUKOM IIPOBEINCHUS JAHHOIO Me-

PONPUSATHS OHO IPOBOAMIIOCH B BHJIE (hopyMma.



Cnycta uyth Oonee 25 ner, B HOBOo# Koncturynmm, 3a
KOTOPYIO Ha HEIaBHEM pedepeHIyMe MPOroiocoBaIo 00Jb-
IIMHCTBO TpaXkJaH CTpaHbl, Bcebenopycckoe HapoaHOE
coOpaHue MoIyqmIo OQHUIMAIBHEIA CTaTyC BBICIIETO Tpe-
CTaBUTEIILHOTO OpraHa HapoJOBJIACTHs, 4YTO, OE3yCJIOBHO,
B Ommkaiimiee BpeMs MOBJIeYET 3a co00W pa3pabOTKy HOp-
MaTHBHBIX MPABOBBIX aKTOB, PETYIHPYIONIIUX NESTEILHOCTD
HOBOTO OpraHa.

Hopmawm, onpenensionmm cTaTyc U AesiTeNbHOCTh 3TOTO
BBICIIETO TIPEJCTABUTEILHOIO OpraHa, rmocpsuieHa lasa 3
(1) B Paznene IV Koncruryunu Pecriyonuku benapycs. Co-
macHo cT. 89(1) Ha Bcebemopycckoe HapomgHOe coOpaHme
BO3JIOKEHA Ba)kKHAs! (PyHKLUS — CTAaOMIM3HPOBATH M KOHCO-
JIUJIMPOBaTh OOIIECTBO, rapaHTUPOBATh IPEEMCTBEHHOCTh
TIOKOJIEHHH M TPaXKJaHCKOE COTTIACHE, ONPEEIUTh CTPaTeru-
YeCKHEe HAIpaBJICHHS PA3BUTHs OOIIECTBA, a TAKXKE yCTOM-
YHBOCTh CHUCTEMbI OpraHoB rocyaapcreHHod Biactu. Co-
Opanne, chopMHpPOBaHHOE HA JEMOKPATHUECKHX Hadajax,
JIOJDKHO CTaTh OCHOBHOM CTaOMJIM3UPYIOIIEH CHIION B OTHO-
IMEHUAX MEXKIAY BETBAMU BJIACTU U, COOTBETCTBCHHO, 06.]'13-
JIaTh JOCTATOYHBIM (DYHKIIMOHAJIOM JUIS TIPEJOTBPAIICHUS
Pa3IMYHOrO poJia MOIUTHYECKUX KPU3HCOB.

OcHOBHOM 3aKoH CTpaHbl ONpEAEISIeT €ro YHCICHHOCTD
— 1200 yemoBek M COCTaB HOBOTO OpraHa, CPeau KOTOPBIX
[Tpesnnent PecyOnuku benapyce; [Ipesnnent PecrryOmiku
benapyce, npekparuBuivii UICIIOJHEHUE CBOUX MOJHOMOYHUMN
B CBSI3M C MCTEUEHHEM CpOKa €ro NMpeOBIBaHUS B JIOKHO-
CTH IM00 JOCPOYHO B CIIydae €ro OTCTaBKH; IPEJCTaBHUTE-
JIM 3aKOHO/ATEIbHOW, HCIIOJIHUTEIBHON U CyieOHON BlIacTH;
IpeicTaBUTeNN MeCTHBIX COBETOB JIETTyTAaTOB; IIPECTaBUTE-
JIM TPaKaHCKOTO O0IIecTRa.

IIpencraBurenn MecTHbIX COBETOB JIEMYyTaTOB U Ipak-
nmaHcKoro obmectBa Ha Bceebemopycckoe HapomHoe cobpa-
HHUE M30MparoTCsl OT KaXJOH obiacTh M ropona MuHCKa B
TIOPSIIIKE, OIIPE/IEIISIEMOM 3aKOHOM.

Cpok momHOMOuni Beebenopycckoro HapomHOro codpa-
HUS COCTaBISICT IATH JeT (cT. 89-2) [1], a 3acemaHus HOBO-
rO OpraHa HpOBOJISITCSL HE peKe OIHOTO pasza B roi. [lpuuem
3aKOHO/IATENIBHO TAKKE ONPEIEIISIETCS], YTO COOPaHUE MOXKET
OBITH CO3BAHO BO BHEOYEPETHOM IOPSAKE 110 WHHUIMATHBE
[Ipesunenta Pecnyonuku benapycs, [Ipesumuyma BHC,
COBMECTHBIM pelieHneM obenx manar [lapiaamenTta wim 1o
WHHUILMATHBE TPaKAaH CTPAaHBl B YCTAHOBJICHHOM 3aKOHOM
nopsiake (crarbst 89-4) [1].

Jnst peanu3anny BO3JIOKEHHBIX Ha HETO KOHCTUTYLIMOH-
HBIX (yHKIMHA Bcebenopycckoe HapomHoe coOpanue mpu-
HUMACT PCUICHHUS, KOTOPbIC O6ﬂ3aTeJ'H)HI>I JJIL UCIIOJTHCHUA U
MOTYT OTMEHATH TPABOBBIE AKTHI, HHBIE PEIIEHUS TOCYIap-
CTBEHHBIX OPI'aHOB U JJOJDKHOCTHBIX JIUII, KOTOPBIE TPOTHBO-
pedar HalMOHAJILHOM 0€3011aCHOCTH CTPaHBI, 32 HCKIIIOUYEHH-
€M aKTOB Cy/leOHbIX opraHoB (ctaThs §89-5) [1].

HoBblii opran HapoJOBIACTHSl HAACNSACTCS IIHPOKUMHU
nonHomounssMu. B wactHOocTH, ctathks 89(3) OcHoBHOro
3akona Pecrnybmuku bemapych ompenenser mepedeHb dTHX
noiHoMounii. Bcebenopycckoe HapomHoe coOpanue 1)

YTBEPIK/IaeT OCHOBHBIC HANpaBJICHHUs BHYTPEHHEH M BHEII-
HeH NOJIMTUKH, BOCHHYIO OOKTPUHY, KOHLCHIWIO HAIHUO-
HaAJBHOW 0e30MacHOCTH; 2) yTBEP)KIAAET MPOTPaMMBI COITH-
aIbHO-3KOHOMHYECKOro pa3BuTHs Pecryomukn benapycos;
3) 3acmymmuBaeT [Ipembep-MHUHHCTpPa O BBIMNOJIHEHHM IPO-
rpaMMBbI COMATBHO-9KOHOMHUYIECKOTO pa3BUTHs PectryOnuku
Benapycs; 4) npeanaraer n3MeHeHus u nononHenus: B Kon-
CTUTYILIHMIO; 5) TpeajaracT MpOBEICHHE PeCIyOINKaHCKUX
pedepeHnymMoB; 6) BIpaBe paccMaTpPHBATH BOIIPOC O JIETH-
TUMHOCTH BBIOOPOB; 7) MPHUHUMAET PEIICHHE O CMEIICHUU
[Tpe3uaeHTa ¢ NOIKHOCTHU B Cllydae CUCTEMAaTHYECKOTO HIIH
rpyooro HapymeHus nM KoHCTHTyIuH 1uO0 COBEpIICHUS
TOCYapCTBEHHONW M3MEHBI WJIM MHOTO TSDKKOTO TIPECTYILIe-
Hus; 8) BmpaBe BBecTH Ha Tepputopun Pecry6nuku bena-
PYCh Upe3BBIYafHOE MM BOGHHOE TIOJIOXKEHHE TIPH HATTNINU
OCHOBaHH, NpeaycMoTpeHHbIX KoHcTuTyImel, n B ciryuae
oe3netictBus [IpesunenTa mo 3tuM Bompocam; 9) 1o npea-
noxenuto [Ipe3nneHTa, mpeaBapuTEIbHO COMIACOBAHHOMY C
[Tpesnanymom Beebenopycckoro HapoJHOTO COOpaHUs: U3-
oupaet [pencenarens u cyneit Koncrurynuonnoro Cyna u
0CBOOOXK/IAaET UX OT JOJKHOCTH MO OCHOBAHUSIM, TIPEYCMO-
TPEHHBIM 3aK0oHOM; n30upaet [Ipencenarens u wienos Llen-
TpaJIbHOW U30HMPATEIIbHON KOMUCCHU M OCBOOOXKIIACT UX OT
JIOJDKHOCTH TI0 OCHOBAHUSIM, NPETYCMOTPEHHBIM 3aKOHOM;
10) mo mpemnoxennto IIpe3nneHTa mpuHUMAeT penieHue o
BO3MOKHOCTU HaIpaBJICHUSA BOCHHOCJYXallUX, COTPYIAHH-
KOB BOGHM3WPOBAHHBIX OPTraHN3aIMi, MHBIX JIUIL 3 [TPE/IEIIbI
PecnyOnmuku benapych amst yuactust B 00ecrieueHIN KOJUICK-
THUBHOM 6630HaCHOCTl/I U ACATCIIBHOCTH IO MNOAACPIKAHUIO
MeXTyHapOIHOTO MHpa U Oe3omacHocTH; 11) ycraHaBimmBa-
€T TOCY/IapCTBEHHbIC TPa3HUKH W NPa3JHAYHbIC THU; 12)
Harpaxgaer [IpesupeHTa rocynapcTBEHHBIMU Harpajam,
a TaKKe MpesIaraeT JINI] JUId HarpaXIeHUs TOCylapCTBEH-
HBIMH Harpajgamu; 13) maer o0si3aTesbHbIC U1l HCTIOMHEHUS
MOPYUCHUA rOCyAapCTBEHHBIM OpraHaM U JOJKHOCTHBIM JIN-
I1aM, HoJTyJaeT HH()OPMAIIHIO OT TOCYJapCTBEHHBIX OPraHOB
U JIOJDKHOCTHBIX JIUII, OCYIIECTBIISIET MHBIC YCTAHOBJICHHBIC
KoHcTuTynmeil u 3akoHaMH IOJHOMOYHS, HEOOXOIMMBIE
JUISl pealln3alliy BO3JIOKCHHBIX Ha HETO KOHCTHTYIIMOHHBIX
¢byukmii [1].

B uactHOCTH, cpenu uHbIX nomHomoumit BHC, mpen-
ycMoTpeHHbIX KoHcTuTynuen, - mnpaBo 3aKOHOAATEIbHON
nanmatuBbl (cTatbs 99) [1]. IIpesnanym BeebGenopycckoro
HapojaHOro coOpaHus Bpase odpaiarscsi B KoHCTUTYIMOH-
HbIi Cyz1 0 1aue 3aKIIIoYeHNUs] O KOHCTUTYIIMOHHOCTH HOpMa-
THUBHOTO TIPAaBOBOTO aKTa, TOJKOBaHMHM KOHCTUTYHINH.

W3meneHus B pasaeciax KOHCTHTyHMH, CBs3aHHBIX C ITOJI-
HOMOUHSIMU IPYTHX TOCYAapPCTBEHHBIX OPTaHOB, B IIE€JIOM Ha-
TIPaBJICHBI Ha IIPUBEICHIE B COOTBETCTBHE HOPM C KOHCTHTY-
LIHOHHBIM CTaTycoM Bceberopycckoro HapoJHOro coOpaHus
U €ro HOBBIMU IOJHOMOYMSIMH, a TAKK€ M3MEHEHUSIMH B
c(epe koMIeTeHINH U akToB [IpesunentTa.

YacTh Npe3uIeHTCKUX TOJIHOMOUHH cornacHo OCHOBHO-
My 3akoHy IMepenaroT HOBOMY opraHy — Bcebemopycckomy
HapOJHOMY COOpaHHWIO, YTO BIIOJIHE MOXET O3Ha4aTb pe-
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aJbHO JEMCTBYIONIMHA MEXaHNU3M BJIACTH HAPOAA B PELICHUU
Ba)XXHBIX BOIIPOCOB TrOCyAapCTBCHHOI'O YIIPAaBJIICHHUA W KOH-
CTUTYIIHOHHOTO CTPOS.

Vcropruecky MBI IMEEM OITBIT ITPOBEICHUS U PaOOTHI TO-
JIOOHBIX (POPYMOB, IMOITOMY €CTh YBEPEHHOCTB, YTO HOBBIH,
IIOCTOSIHHO JIEHCTBYIOIMI BBICIIMI OpraH roCy1apCTBEHHON
BJIACTU CMOXKET PEATN30BaTh BO3JIOKEHHBIE HA HETO 3a/1a4U.

CIIMCOK HCIOJIbB30BAHHBIX NCTOYHNKOB
1. Koncruryuust Pecniyonuku Benapych 1994 rozpa: ¢ u3M. u J011., IIpu-
HSATBIMU Ha peciyOnrKaHckux pedepenaymax 24.11.1996 ., 17.11.2004 . u
27.02.2022 r. [DnexrponHbIii pecype] : B pea. ot 12.10.2021 . / 9TAJIOH.
3akoHozmarenscTBO PecmyOnuku benapycs / Harl. eHTp npaBoBoii HHPOPM.
Pecn. benapych. — MuHck, 2022.

O BO3BMOXHOCTH YUYPEXJEHUSA CYJA
MPUCSAKHBIX 3ACEJIATEJIEN

Kenapo /I.M. (BHUII)

B Konnenuuu cyneOHO-paBoBoil peopMbl, MPHHATOM
BepxoBapiM CoBerom Pecmybmmkm bemapyce 23 ampens
1992 r., npexycMaTpuBanoCh yupexkaeHHe CyJa ¢ y4acTHEM
IPUCSDKHBIX 3acenaresieid. Takod Cyn MOr co3jaBarbCs I10
YTOJIOBHBIM JIEJIaM O MPECTYIUICHUSX, 32 COBEPIICHUE KOTO-
PBIX YCTaHABIMBAJIOCH HAKa3aHUE B BH/IE JIUIICHHUS CBOOOIBI
Ha cpok 10 10 jet, eciim OOBHHSIEMBIN He MpHU3HABAJ CeOst
BUHOBHBIM B COBEPIIIEHHUH IPECTYIUICHHS.

Paspabotunku Konnenuuu ObutH yOCXKIICHBI B TOM, YTO
«...CYJl TIPHCSDKHBIX, COCTOSIIIMHA M3 NPUCSDKHBIX 3aceare-
JIel, BBIHOCSIIIMX BEPJUKT I10 BOIPOCY O BUHOBHOCTHU IIPH-
BJICYEHHOTO K YTOJOBHOI OTBETCTBEHHOCTH JIMIA, U CYJIbH
WIN CyzeHd, pelaroIldX BONPOCH Ha3HAYEHUS HaKa3aHUs
BHHOBHEIM, — Hambojee AeMoKpaThyeckas (opma OTIIpaB-
JICHUS TIPaBOCY/Us, BeIpaboTanHas nuBmin3anueii. Ona ra-
pPaHTHpYeT OOBEKTUBHOE U CIPABEMJIMBOE Pa3pelieHue Jiell,
peanbHOE ydyacTHE HACENEHHs B CyNeOHON JESTENbHOCTI»
[1,c. 58].

B 3akone «O cynoycTpoiicTBe u cTaryce cyaei B Pecmy-
6mmke bemapyce» ot 13 stHBaps 1995 1. comepxanacs HOpMa
0 PAacCMOTPEHHH YTOJOBHBIX JIENl B COCTABE CYJbH M KOJLIe-
UM U3 7 TIPUCSHKHBIX 3acenaresnieil (10 YroJloBHBIM JiejiaM O
MIPECTYIUICHUSIX, 332 COBEPIICHNE KOTOPBIX MPEayCcMaTpHBa-
eTcsl Haka3aHHe B BUJIC CMEPTHOM Ka3HH, eClIi OOBHHSAEMBIN
He Npu3HaeT ceOs BUHOBHBIM U TpeOyeT Ha3Ha4YeHUs cyjaa
TIPUCSKHBIX).

OnHako peanu3aiysi JaHHOH HOPMBI OblIa OTIIOXKEHA 110
1 auBaps 2000 r, a 3areM HCKIIIOUEHA U3 3aKOHA B CBSI3H C
MPUHATUEM HOBOM peAakuuu YToJOBHO-IPOLECCYATbHOIO
koziekca PecrryOnuku bemapycs 1999 1.

Mexay TeM Cya ¢ ydacTHeM HpPUCSDKHBIX 3acemarenieit
6su1 BBeneH B Poccmiickoit dexepannu. [Topsgok co3manus
TaKOTO Cy/1a, MOPSIIOK ¥ CPOKU COCTABJICHHS CITUCKOB KaHIH-
JIaTOB B MPHUCSDKHBIC 3ace/areliv, MarepuajibHoe odecrede-
HUE MIPUCSKHBIX 3aceaTesied n ApyTrue BOMPOCH PEryIHpy-
1orcst denepanbHbiM 3akoHOM 0T 20 aBrycra 2004 . Nel13-3
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«O TPUCSIKHBIX 3aceiaTelisaX (eaepatbHBIX CYIOB oOmIen
ropucaukimy B Poccuiickoit ®@enepanum» (¢ U3MEHEHUSIMU
1 JOTIOJTHEHUSIMHU ).

B coorBerctBum co crarbsimu 30 u 31 VYIIK Poccuiickoii
Denepanuu ¢ yyacTHEM TPUCSHKHBIX 3acenareneil cynaMu
cyopekToB PO paccmarpuBaroTcs, B OCHOBHOM, YTOJOBHBIC
nerna 00 0000 TSHKKHX MPECTYIUICHUSX, 32 COBEPIICHUE KO-
TOPBIX MOXKET OBITh HA3HAUCHO MOKU3HEHHOE JIUIIICHUE CBO-
OOIEBI.

B Hacrositiiee BpeMs CyIbl ¢ y4acTHEM MPUCSHKHBIX 3ace-
nareneit B Poccuiickoit @enepannu paccMaTpiBaoT HeOOIb-
II10€ KOJTMYECTBA YTOJIOBHBIX Jel. [IpH 3TOM K BeIeHHIO Ccy/a
TIPUCSKHBIX OTHOCSITCS JIUIIB Jieiia 00 0c000 OMACHBIX Ipe-
CTYIUJIEHUSX, 32 COBEPIIEHUE KOTOPBIX TPO3UT MOKU3HEHHOE
3aKJIIOYEHHE WIH BICIIAas Mepa HaKa3aHMUs.

Crnemyer ydYdTBIBATH, YTO CO3/IaHUC CyIa C YYacTHEM
MPUCSDKHBIX 3acejaresieil sBisieTcss BeChbMa 3aTpaTHbIM U
oOpeMeHUTENBHBIM AenioM. [Toxamyii, caMbIM CIIOKHBIM dJIe-
MEHTOM B OpPTaHU3AIMH TAKOTO CY/Ia SBISIETCS 0TOOP HEOOX0-
JIMMOTO KOJTMYECTBA KaH/MIAaTOB B MPUCSIKHBIC 3aCeAaTeNH.
[ aToro nomwkHa OBITH MPOBECHA OOIBIIas paboTa 1Mo co-
CTaBJICHHUIO CIIACKOB KaHAUIaToB. He MeHee oO0peMeHHUTEb-
HBIM JICJIOM BBICTYIIACT OpPTaHU3alys paOOThl MPHUCIKHBIX,
WX PacITOJIOKEHHE B Cy/e, IPOBEICHUE COBEIaHNs, 00ecTe-
YCHHWE WX HE3aBUCUMOTO CTaryca W Oe30MacHOCTH. 3HAYH-
TEIBbHOE HANpsHKEHHE OKAa3bIBAET KOJUIETHUS MPUCSIKHBIX Ha
MIPOKYpOpPa-rOCyIapCTBEHHOTO OOBHHHUTENS, 3alIUTHHKA, a
TaKKe MPEJICeNaTeIbCTBYOIIETO B TIpOIIecce.

HecMmorpst Ha ykazaHHBIC TPYIHOCTH, Psii OCIOPYCCKHX
YYEHBIX-IOPHCTOB BBICTYIAIOT 3a yUpexaeHue B bemapycu
Cyla ¢ y4acTHeM NPHUCSIKHBIX 3acemarencii. OmHUM U3 aB-
TOPUTETHBIX CTOPOHHUKOB TAKOTO CyJa ObLIa JOKTOP FOpH-
IUYecKnx Hayk, nmpodeccop M.M.MaprturoBud. B cBoeit u3-
BECTHOHU CTaThe OHA MHCANA: «...CYH MPUCSHKHBIX — BaYKHAS
rapaHTus mpaBa 0OBUHSIECMOI0 Ha 3allUTY U PAB YCIIOBEKA B
estoM. JlokasaHo, 9To CyJ1 MPUCSKHBIX CTIOCOOCTBYET TIOBBI-
IICHUIO TPO(ECCHOHATI3MA YTOIIOBHON FOCTUINH. SIBISsACH
OJIHOM M3 GOpPM HAPOJIOBIACTHS, OH COACHCTBYET (hopMHpPO-
BaHUIO TPAXKTAHCKOTO OOIIECTBAa, HPABCTBEHHO-IIPABOBOMY
MIPOIIBCTAHUIO HACCIICHHSI, Pa3BUTHIO €TO COIMAIBLHOW aK-
TUBHOCTW» [2, . 9].

Becbma mpumedarensHO, YTO WSO BBEACHHSA Cyda C
ydJacTHeM MNpUCSKHBIX 3acenareneil mopaepxkan B.I.Tomo-
BaHOB, OBIBIIMI MUHHCTP focTHIMH PecrnyOnuku benapych
(01.10.2001 — 12.12.2011 rr.), KaHAWOAT FOPHINYECKHUX
HayK. [To ero MHEHHIO, TaKO# Cy/ CIEIYET CO31aTh «...B MH-
Tepecax 3alluThl MPaB rpaxiaH, 00CCIeUCHUsT CTaOUIBHO-
cTH obmiecTBa, 6e30macHOCTH TocyaapcTBay [3, c. 99].

3a BBeIeHHE Cyla MPUCSHKHBIX 3acelaTelicii BBICTYIaeT
npodeccop M.M. IlactyxoB. OH KPUTHUKYET JOBOABI MPO-
TUBHHUKOB CyJa MPUCSKHBIX O TOM, YTO 3TO — JOPOTO€ yIo-
BOJIBCTBHE JIJIS TOCYIAPCTBA U YTO TPAXKIaHE, BEICTYIIAIOIIHE
B POJIM MPUCSHKHBIX, HE UMEIOT IOPUANYECKUX 3HaHuU. OH
MIOJIATaeT, YTO CYH MPHUCSHKHBIX HENb3S 3aMEHUTH PACIIHPEH-
HOM KoJulerueu 3acenareneil, KOTopas COBMECTHO C Cylbel



pemaeT Bce BOMPOCHI YTOJIOBHOTO JieNa. Y4acTHE CYAbH-TIPO-
(eccroHana orpaHMYMBAET CBOOOY BBIPAXKSHUSI MHEHHS 3a-
cenareneii [4, c. 7-8].

B 10 ke Bpems uMeeTcsi HeMaJlo IPOTHBHUKOB YUpesK/ie-
Hust B benapycu cyna ¢ yyactnem npHCsDKHBIX 3aceiaresieil.
3T0, PEeKIe BCETO, PYyKOBOAUTEIHN CYIOB, MOCKOJIBKY Opra-
HHU30BaTh TakoW cyn BechMma HempocTo. K Tomy ke yBenu-
YUTCSI YUCIIO ONPABAATEIbHBIX IIPUTOBOPOB, YTO OyIET «I1OP-
TUTBY CyIeOHYIO CTaTUCTHKY M yKa3bIBaTh Ha HEIOPAaOOTKH
OpraHOB CIEJCTBUS U MPOKYpaTypsl. [IOHATHO, YTO TPOTHB
YUPEXKICHUS Cy/a MPUCSHKHBIX BBICTYIAIOT U MPOKYPOPHI, U
CJIeIOBATEIH, KOTOPBIM IIPUACTCS PE3KO YIYULINTh Ka9eCTBO
cBOEH paboTHI.

BBezenne cyna NpHCSIKHBIX CYIIECTBEHHO M3MEHHT He
TOJIBKO CYJEOHYIO IEesTeNbHOCTb, HO U OpPraHbl JTO3HAHMS,
CIIC/ICTBHS, IIPOKYpPATypHI, yUpexaeHuH roctunmu. IIposesne-
HUE TPOLECCOB C y4aCcTHEM ITPUCSIKHBIX 3aceaTesiell CTaHeT
MOIIHBIM CTHMYJIOM JUIsl Ka4eCTBEHHOM MOATOTOBKY MaTepH-
aJIOB YTOJIOBHOTO JIeJa.

C y4eroM yka3aHHbBIX ()aKTOPOB aBTOP CUUTALT, YTO CY/ C
ydacTHeM NPHCSDKHBIX 3aceaTelsiedl MOKeT OBITh yupekaeH
T10 YTOJIOBHBIM JIeJIaM O TSDKKHX U 0c000 TSHKKHX TpecTyIuIe-
HUSIX TP YCJIOBHMH, €CJIM JIMIO OOBHHSIETCS B COBEPLICHUH
0c000 TSKKOTO IPECTYIUICHHS M HE COTVIALIAeT sl C IPEIbsIB-
JICHHBIM OOBHHEHHUEM.
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O IIEPCIIEKTHUBAX PA3BUTHSA
3AKOHOJATEJIBCTBA O CYJAX PECITYBJIUKHU
BEJIAPYCH

Kenapw /.M., Ilacmyxoe M.U. (BUII)

W3menenns n gononaenus B Koncrurymmro Pecry6miku
Benapych, mpuHsTEIE Ha pecITyOIMKaHCKOM pedepeHyMe OT
27 despans 2022 roma, KacarTCs TAKKE CyJAeOHON CHCTEMbI
Pecny6nmuku Benapycek. B gactHocTH, cTaths 60 Konctury-
LUK JIOTIOJIHEHa HOPMOM O TOM, YTO PEHICHHs M JICHCTBUS
(Oe3meiicTBUE) TOCYIAPCTBEHHBIX OPIaHOB M JIOJDKHOCTHBIX
JIUII, YIIEMIISIONTHE TTpaBa U CBOOOABI, MOTYT OBITH OOKaIo-
BaHBI B CY/I.

I'maBa 6 «Cyn» nononHeHa crarbei 112-1, cormacHo ko-
Topoii BepxoBHsrit Cyzl BO3IIIABISIET CUCTEMY CYIOB OOIIEH
IOPUCAVKINH | SIBJISICTCS BBICIIMM CyACOHBIM OpraHoM, KO-
TOPBI OCYLIECTBIISIET NPABOCYHE IMOCPEICTBOM T'pax/JIaH-
CKOTO, YTOJIOBHOTO U MHBIX ()OPM CyIONIPOM3BOICTBA, TPEI-

ycMOTpeHHBIX 3akoHOM. [Ipencenarens u cyapu BepxoBHoro
Cyna n30uparoTcsi 1 0CBOOOXKIAIOTCS OT TOJDKHOCTH Beebe-
JIOPYCCKUM HapOAHBIM COOpaHHEM.

Eme onno pomonanenue BHeceHo B 4. 2 ctatbu 112 Kon-
CTUTYyUHHU, B COOTBETCTBHUU C KOTOpOfl Cyd BIIpaB€ CTaBUTHb
nepen KoncturynmonasiM CyjoM BOTIPOC O NMPOBEPKE KOH-
CTHTYIHOHHOCTH HOPMaTHBHOTO IIPAaBOBOTO aKTa, ITOJUIC)Ka-
IIIETO IPUMEHEHUIO 10 KOHKPETHOMY JeTy.

Vkazanuble nonpaBku B KOHCTUTYyLHMIO CO31alOT Mpen-
TIOCBIJIKH JUISi COBEPIICHCTBOBAHMS JICHCTBYIOIIETO 3aKOHO-
JlaTeNbCTBa O cyaax obmed ropucaukiuu. [Ipexae Bcero,
clemyeT OOCYIUTh BOIIPOC O IIEIeCOO0pPa3HOCTH MPHUHSITHS
3aKOHa O CyaeOHOM 00OXKaJIOBaHWMHM JCHCTBUI M pELICHUI ro-
CyAapCTBCHHLIX OpraHoB, OpraHOB MCCTHOI'O YIIPpABJICHUA U
CaMOYTPAaBICHUS, JOIKHOCTHBIX W MHBIX JIUL, KOTOPBIM JI0-
BEPEHO MCHOJIHEHNE TOCYJapCTBEHHBIX (DYHKITHH.

o neiicTByro1IEMY 3aKOHOATENBCTBY PACCMOTPEHHUE Ka-
7100 TpakiaH Ha HapyIIEHHE MX MPaB CO CTOPOHBI OPTaHOB
BJIACTH PEryJIMpYyeTCcsl B paMKax | paxkIaHCKOTO Ipomeccy-
ajbpHOTO Koziekca (rmasa 29 «IIpou3BoacTBo mo genam, BO3-
HUKAIOUIUM U3 aJMUHHCTPATHBHO-TIPABOBBIX OTHOIICHUI»,
a aJMUHHUCTPATHUBHBIC CIIOPBI, BO3HHUKAIOIINE MEXTy OpHU-
JUYCCKUMU JIMLIaMU (I/IH)II/IBI/I[lya.H])HI)IMI/I npeanpuHumMare-
JISIMH) U OpTaHAMHU YIPABICHUS, — B paMKax X03SHCTBEHHO-
TO IpolecCcyaIbHOr0 Koaekca (rasa 25 «IIpon3BoacTBo 1Mo
JcjiaM O TPOBEPKE 3aKOHHOCTHU, HEHOPMATUBHLIX IPAaBOBBIX
aKTOB, NeWCTBHUI, OE3MEHCTBHUS TOCYIAPCTBEHHBIX OPTaHOB,
OpPTraHOB MECTHOTO YIPAaBJICHUS M CaMOYNPAaBICHHUS, TOIK-
HOCTHBIX JIUIT).

OnHako Ha TpakTHKe XaloObl TpakgaH (TPEeRNpUHHU-
Maresnei) peako JOXOIAT 0 Cyaa, MOCKOIBKY 3TOMY 3Talry
MIPE/INIECTBYET NPEBAPUTEILHOE PACCMOTPEHHE KajJo0bl B
MOPSIIKE TTOJYUHEHHOCTH (TO €CTh, B BBIIIECTOSIIIEM OpTa-
He). Tam xao0Bl HEpeIKO «3aBUCAIOT» WM paccMaTpHBa-
10TCst 0AHO00KO. Eciu rpaskiaHuH 10 MPOIIECTBUN BPEMEHH
BCe-TaKH JOOMBAETCS CyAeOHOTO pacCCMOTPEHHS KaIO0ObI, TO
pelieHne 1Mo Heil MpUHUMaeTcs OOBIYHO CTaHJApTHOE — «B
Y/IOBIIETBOPEHUH KaJI0ObI 0TKA3aTh.

Bo MHorux crpanax EBpombl ais 3amuThl IIpaB Ipax-
JIaH OT MPOW3BOJIa OPTaHOB BJIACTH M YMHOBHHKOB CO3/1aHBI
CrieaJIbHbIC AAMHUHUCTPATUBHLBIC CY/bI (a[lMI/IHl/ICTpaTl/IB-
Has foctunusg). CucteMa TakuxX CyJoB co3faHa B [ epMaHuH,
Asctpun, bensrumn, Hupepnannax, ®panuuun, Hcnanuw,
IBeunn, [Tonbie. [To3nHee Takue Cyabl ObUTH CO3/1aHBI U HA
MTOCTCOBETCKOM IpocTpaHcTBe: B JIutse, JlarBuu, DcToHNH,
I'py3un, Apmenun, AzepOaiikane, Mongose.

Cepbe3Hblll IIar B CTOPOHY OOpa3oBaHUs aAMHUHHUCTpa-
TUBHOW focThiuu cpaenana PecmyOmmka Kazaxcran, rme B
ntore 2020 . ObUT TPUHSAT HOBBIH AJIMHHUCTPATUBHBIN IPO-
LielypHO-IIpoliecCcyaIbHbIN Kofeke. B pamkax atoro Kogexca
MIPe/lyCMaTpUBAETCS CO3/1aHNE aJMUHUCTPATHBHBIX CY/IOB.

[TpuHsTHE yKa3aHHOTO 3aKOHA O Cy/IeOHOM 00)KaJIOBaHUH
JIEHCTBUI U PELIEHUH I'OCYIapCTBEHHbIX OPIaHOB, OPIaHOB
MECTHOTO YIPaBICHUS U CaMOYIPABICHHS, TOKHOCTHBIX U
WHBIX JIUI, KOTOPBIM JIOBEPEHO HMCIIOIHEHHUE TOCYIapCTBEH-
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HBIX (DYHKIMH, MOXKET cTaTh OCHOBOH Ut co3nanust B be-
Jlapycl aAMUHUCTPATUBHOM tocTULMU. [lepBoHauanbHO 3TO
MOTYT OBITH CHEIMAIN3UPOBAHHBIE COCTABbI CY/IOB IO pac-
CMOTpeHHIo xanod rpaxnan. [lozaHee Moxer ObITH 00pa3o-
BaHa OTACJIbHasd MOJACUCTEMA AAMUHUCTPATUBHBIX CY10B.

[IpaBo cymoB oOpamarscst B Koucturymmonssii Cyn
moIy4yusio pa3suthe B cratbe 116-1 Koncrutynum, rae ro-
BOPUTCSL O PACIIUPEHUH MOIHOMOouuil KoHCTHTYLHMOHHOTO
Cyna Pecrry6nmuku bemapycs. B wacTHOCTH, OH Temepb Mo-
KET TI0 3armpocaM Cy/IOB IPOBEPSITH KOHCTUTYIHOHHOCTD
HOPMAaTUBHBIX IMTPABOBLIX AKTOB, MOAJIC)KAIIUX IPUMCHECHUIO
IIPU PACCMOTPEHNH CyIaMH KOHKPETHBIX JIEIl.

OnHako B 3TOM CIlydae BO3HHKAET BOIIPOC O TOPSIKE pea-
JIU3aIMM IIpaBa cyAa Ha 3arnpoc. MOXKHO MPeIoNoKuTh, 4TO
OH MOXKET OBITH a/[pecoBaH HEMOCpPeACTBEHHO B KoHcTHTy-
moHHbIH Cy. B cBoe BpeMst Takoe TpeutoxeHHe BhICKa3bl-
Baz nepBsli [Ipencenarens Koncrutynmonnoro Cyna Pecry-
6mmxu benapyce B.I. Tuxuns [ 1, c. 41]. IIpaBaa, BO3MOXXEH U
OTIOCPEIOBAHHBIN ITyTh OOpAIIEHHs, TO €CTh uepe3 Bepxos-
ubiil Cyn Pecriyonuku benapycs.

3HauUTENbHBIE HOBAIIUM BHOCATCS B KoMreTeHnuto Kon-
crurymonnoro Cyna PecnyOmmkn benapycs. CornacHo
c1.160-1 KoHCTHTYyIIMM 3TOT rOCyIapCTBEHHBII OpraH Io-
JIy4WJI TIPaBO JaBaTh 3aKIIIOUEHUS O ToiaKoBaHUM KoHCTHTY-
IIUH, O KOHCTUTYIIMOHHOCTH TPOEKTOB 3aKOHOB O BHECCHUH
HM3MEeHEeHUH 1 fonogHeHui B KOHCTUTYIHIO, O KOHCTUTYIIH-
OHHOCTH BOIPOCOB, BEIHOCHMBIX Ha PECIYOIMKAaHCKHH pe-
(depenayM, 0 cooTBeTCTBHM KOHCTUTYIIMN HE BCTYNHBIINX B
CHJTYy MEXIYHApOAHbBIX 10roBopoB Pecnybnuku benapych, o
HaMW4YHH (PaKTOB CHCTEMATHYECKOTO WJIHM TpyOOoro Hapyiie-
nus [pe3ngenrom Koncruryuu.

3aMeTuMm, 4TO paHee OeOPyCCKUE yUeHbIe-KOHCTUTYIIHO-
HaJIUCTHI BBICKA3bIBAIIM MPEIOKEHUS 0 HaieneHnu Koneru-
tynuonHoro Cyna Pecny6nukn benapych Taknumu moiHoMo-
quaMiu [2, c. 45].

He MeHee BaKHO 1 TO, UTO B COOTBETCTBUHU C IPUHATHIMU
nonipaBkamu Koncturyrnuonnsiiit Cyn Pecriyonukn benapych
MOKET BBIHOCHTBH DEIIEHMsI MO KajiobaM rpakJaH Ha Ha-
PYIIEHUN MX KOHCTHUTYIIMOHHBIX IIPaB M CBOOOJ B 3aKOHaX,
MIPUMEHEHHBIX B KOHKPETHOM JIeJie, €CJIM HCUEpIaHbl BCe
JIPyTUE CPENCTBA CyNeOHOI 3alUThI.

[TonokuTenbHO OIEHUBAs JAAHHYIO HOBEJITY, CIIEIyeT
OTMETUTh, YTO TPeOOBAHWE MCUEPIAHUS BCEX CPENCTB Cy-
JIeOHOM 3alUThl MOXKET CEPbE3HO OCJIOKHUTH PEeaTU3aLnio
mpaBa rpakaaH obpamarscs B Koncrurymmonusiit Cyn. Ha
MIPAaKTHKE 3TO O3HA4aeT, 4TO MPEIBAPHTEIBHO T'paXkJaHU-
HY MPHUIETCS MOJaBaTh Kajno0y B Cya OOIICH FOPUCAUKIIMA
Ha 3aKOH, IPUMEHEHHBI B KOHKPETHOM jene. B pesynbra-
Te cyneOHas MpoIeaypa MOXKET 3aTHYThCsl Ha JUTUTEILHOE
Bpemst. OKOHYATENBHOE pEIlIeHHEe M0 TaKoH kanobe MOXKeT
npuHATH TuTbs BepxosHsiil Cyn Pecnyonuku bemapycs, 06-
PaTHBIINCE B YCTAHOBJICHHOM IOpsiike B KOHCTUTYIIMOHHBIH
Cyn.

[Tomaraem, 9TO0 TpenMETOM KOHCTHTYIMOHHOW >KamoObI
MOXKET OBITH HE TOJHKO 3aKOH, IPUMEHEHHBIH B KOHKPETHOM
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Jierne, HO JII000H HOPMaTHUBHBIN ITPaBOBOI akT, KOTOPHIA Ha-
pylIaeT KOHCTUTYIIMOHHBIE ITPpaBa U cBOOOAbI rpaxkaaH. Kpo-
ME TOTO, L1eJIeCO00Pa3HO NMPEAOCTABUTH IPaykJaHaM IIPABO
oOparmarbscst ¢ xanoboil HermocpeacTBenHo B KoHctutynu-
onnbiii Cyj.
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OXPAHA UCTOPHUKO-KYJIbTYPHOI'O
HACJIEIUS B YCJIOBUSIX INIOBAJIM3ALIAY U
LUPPOBU3ALIIN

Kuceneeckaa I K. (HI[3IIH)

B nmocranoBnennn Cosera Munuctpos Pecryomukn be-
napyck oT 29 suBaps 2021 r. Ne 53 «O TocynapcTBeHHOM
nporpamme «Kymnbrypa bemapycn» na 2021-2025 rombi»
OTMEYEHO, YTO «KYJIBTYPHOE HAcleAue IPEACTaBIsAET CO-
001 COBOKYITHOCTh HaubOoOJIEe OTIIMYUTEIBHBIX PE3YIbTATOB
" CBUACTCIILCTB UCTOPUUYCCKOI'O, KYJIBTYPHOI'O U JYXOBHOI'O
pas3BuTHs Hapoza bemapycu, BOIUIOLIEHHBIX B KYJIBTYPHBIX
HeHHOCTSIX» [1].

OxpaHe KyJIbTypHBIX LIEHHOCTEH B Halllell CTpaHe Bceraa
yaesuock 6onpinoe BHUManue. [TomuMo Toro, 4TO KyIbTypa
MIPU3HAETCS] OTHUM U3 (haKTOPOB Oaronoiydnsi oouecTsa,
COXpAaHEHUE KyJIBTYPHOTO HACJIEAUS SBISETCA NPUOPUTET-
HBIM C TOYKH 3pPEHHsI COXPAaHEHUS HAlIMOHAJIBHOH U rocyap-
CTBEHHOH MAEHTHYHOCTH JIFOOOTO roCy1apcTBa M Haposa.

Ha CeFO}IHﬂHJHI/Iﬁ JCHb Mbl UMCCM JICJI0 C HOBBIMHU BbI30-
BaMM, BO3HUKIINMH B PE3YIbTaTe MPOLECCOB TI00ATH3ALUH
1 UQPOBU3AINH, PA3BUTHEM M TIOSBICHHEM HOBBIX (DOpM
B3aMMO/ICHCTBUS TOCYJapCTBa U I'PaXK/JIaH, YTO, HECOMHEHHO,
OKa3bIBACT BIMSIHUE U HAa TaKyl0 00JIACTh KYJIBTYpHI, KaK OX-
paHa KyJIbTYPHBIX IIGHHOCTEH, U TpeOyeT alanTaluy 3aKOHO-
JaTCIbCTBAa K HOBBIM YCJIOBUAM U BO3MOKHOCTSM.

Eme B navane 2000-x mpoGremMa coxpaHeHHs KyIbTypHO-
TO HacJIeAns ¢ MOMOIIBI0 U(POBU3AMK ObLIA OIpeeIeHa
KaK aKTyajJbHasA TEMa HC TOJIBKO OTACIIbHBIX IoCy1apCTB, HO
U BCEro MHPOBOTO cOO0IIECTBa. B CBSI3M C 3TUM OCHOBHBIE
TIOAXO/BI K PELICHUIO BO3ZHHMKAIOIIMX MPOOJIEM HANLIM OT-
pakeHue B psijie JOKyMEHTOB, B TOM 4HUCJE B NpUHTON [e-
HepanpHOi accambneerr KOHECKO B 2003 roxy Xaptuu o
COXpaHEHHUHU IU(PPOBOTO HACIIEHS, B KOTOPOH OBUIO OTMede-
HO, YTO «CYIIECTBYET yrpo3a TOro, 4To HU(pPOBOE HACIIEUE
MHpa MOKET OBITH 06€3BO3BPATHO YyTPAYCHO UIS MOCIECTYIO-
IUX TIOKOJICHU I [2].

K ¢dakropam, criocoOCTBYIONIMM 3TOMY, OBUTH OTHECCHBI
ycTapeBaHHe 000pyIOBaHHA M TPOTPAMM, 00ECIICUNBAIOIINX
JIOCTYH K IN(POBBIM MaTepraiaM, HEONPEAEIEHHOCTh B BO-



IIPOCax PecypcHOro odecnedeHust, OTBETCTBEHHOCTH 1 METO-
JIMK 00ecrieueHus COXPaHHOCTH M COXPAaHEHHUs, OTCYTCTBHE
COOTBETCTBYIOIIMX 3aKOHOAATENbHBIX aKTOB. Takke B yKa-
3aHHOM XapTHH OBLIIO OTMEYCHO, YTO PA3BUTHE TEXHOJIOTHH
orepekaeT U3MEHEHHE MMOBEACHYECKUX YCTaHOBOK, Iu(po-
Basi 9BOJTIONHS OKa3aJach CIUIIKOM CTPEMUTEIBHON U JI0PO-
TOCTOSIIIEH, /TSI TOTO YTOOBI TIPABUTEIHCTBA M YUPESHKIACHUS
CMOTIJIM CBOEBPEMEHHO, OMHUPAsCh HA HCUEPIIBIBAIOLLYIO HH-
(opmanuio, pa3padboTaTs CTPATETHH COXPAHEHUS TUPPOBOTO
HacJeus, a TAKXKe «HE J0 KOHIIa OCO3HaHa yrpo3a B OTHO-
LIEHUU COIMAJIbHO-3KOHOMUYECKOT0, MHTENJIEKTYyaIbHOTO U
KyJIBTYPHOTO acIlieKTOB HACIEANs — CTPYKTypOOOpasyrommx
AIIEMEHTOB OyIymiei cucTeMb» [2].

B benapycu nepBble 3HaYMMBbI€ 11ard B JAHHOM Halpas-
nerann OpuH caenansl B 2017 romy, ¢ mpuasataeM Komekca
0 KyJbType, B KOTOPOM OBLI OmpesesieH MOpsIoK (HopMu-
pOBaHUS, BEJCHUA U HCIONb30BaHMs CBEJACHUN 00 MCTOpH-
KO-KyIbTYpHOM Hacnenuu Pecrybnuku benapych ¢ ncrnosns-
30BaHHEM MH(OPMAIIMOHHBIX pecypcoB [3].

B Kogxekce o kynbType 0bUIO 3aKperieHo, uTo Locymap-
CTBEHHBIM CIMCOK HCTOPUKO-KYJIBTYPHBIX LIEHHOCTeH Pe-
cnyonmukn benapych sIBIsieTCsi OCHOBHBIM JIOKYMEHTOM TO-
CYIapCTBEHHOIO y4yeTa HCTOPUKO-KYIBTYpHBIX II€HHOCTEH
Pecny6nmuku bemapycs u peructpupyercsi B ['ocymapcTBeH-
HOM perucrpe MH(POPMAIMOHHBIX pecypcoB. Dopmupyer u
BezieT baHk cBeseHMiT 00 MCTOPUKO-KYJIBTYPHOM HAaCHIEIUH
Pecny6nmuku Bemapych MUHHCTEPCTBO KyJABTYPHI HITH FOPH-
JIMYECKOE JIMI0, UM YIOJIHOMOUYeHHOe. baHk cenenuit 00
HCTOPUKO-KYIbTYpHOM Hacienuu Pecny6muku benapychk
peructpupyercst B I'ocynapcTBeHHOM peructpe uHpopma-
IIMOHHBIX PECYpPCOB, a Ha MCTOPUKO-KYJIBTYPHYIO IIEHHOCTb
3aOJIHSIETCSl YYETHBIH JTOKyMEHT B (hOpME JIEKTPOHHOTO
TacTIOpTa, pa3IeNbl KOTOPOTO COCTaBIIOT HHTepdetic banka
CBEJICHNH 00 MCTOPHKO-KYJIBTYpHOM Hacieanu PecrryOmuku
benapycs.

B TocynapctBenHoii nporpamme «Kynsrypa bemapycu»
Ha 2021-2025 romel ObUTA TOABEICHBI UTOTH PabOTHI B Ha-
MIPABJICHUN COXPAHEHUS HCTOPUKO-KYJIBTYPHOTO HaCleaus
C UCTIONBb30BaHNEM IM(POBBIX PECYPCOB U ONpPEEICHBI Ha-
nipaByieHust JUTs 3()(HEKTUBHOTO UCTIONB30BAHNUS KyJIBTYPHOTO
MOTEHIMAaJla, MaTepUaIIbHBIX U HHPOPMALIMOHHBIX PECYPCOB,
00€eCTIeunBaIOINX CO3/[aHNE, COXPAHEHHE, paclpocTpaHe-
HUE U ITOTpeOIeHNe KyIbTypHBIX IeHHOCTeH [1].

B pamkax peanuzanuy yka3aHHOH Iporpammbl Ha Oase
MIPOTPaMMHO-TEXHHYECKHUX cpeacTB HarmmonansHON OMOIH-
oreku benapycu coznansl nn(poBbIe KOIICKINT U CBOJTHBIH
AJIEKTPOHHBIN Karajor oubianorex benapycu, KOTOpsIi K Jie-
kabpro 2020 romga HACYMTHIBAT YK€ OKOJIO 5 MITH. 3aIUCEH.
B 2018 romy 3aBepuiena moaepHu3anus LocygapcTBEHHOrO
karayiora My3seiinoro ¢ona Pecriyonuku benapyce.

B mocnemHue TOABI 3HAYUTENBHO AKTHBU3HUPOBAIOCH
MIPUCYTCTBUE My3eeB B ceT MHTepHeT, GONBIIMHCTBO M3
KOTOPBIX UMEET WHTEPHET-calThl (oduIMaibHbie TH00 CO3-
JTAaHHBIE Ha ITOpTalie museum.by), IpeacTaBIeHBI B COIIHAIb-
HbIX ceTsax: «Facebooky», «Twitter», «BKontakre», «OmaHO-

KJIaCCHUKM», «Instagram» n npyrux. B skcnozunuonnyio u
KyJIBTYPHO-00Pa30BaTeIbHYI0 JAESATEIbBHOCTh MY3€€B BHE-
JPSIFOTCSI COBPEMEHHBIE HH(OPMALIHOHHbBIE U MYJIBTHME M-
HBIC TEXHOJIOTHH («30HBI TIOTPYKEHUS» C HAIPaBICHHBIMH
3BYKOBBIMH MOTOKaMH, 3D-HHCTaUIANNU, 30HBI IPOCMOTpA
KHHO- ¥ BHIEOMATEPUaJIoB, ayANOTUIbl, HH(POPMAIIMOHHbIE
MYJIBTUMEIMHHBIC, CEHCOPHBIE ITaHenu u apyroe). [Ipu stom
OTMEYEH HEeJIOCTATOYHBIA YPOBEHb PECYPCHOI0 00eCeYeHHsI
nHbOpMaTH3aMN chepbl KYJIbTypHl, B TOM YHCIIE TIpolecca
oun(pPOBKH M arperanuu UH(GOPMAIMOHHBIX PecypcoB Ou-
onuorex benapycu, npeameToB My3eiHOro (oHAa U KUHO-
¢donna bemapycu, HECOOTBETCTBHE MPOTPAMMHOTO oOectie-
YEeHUsI psijia MHPOPMAIIMOHHBIX CUCTEM U MH()OPMAIIHOHHBIX
pecypcoB B cepe KyJabTypbl COBPEMEHHBIM TpeOOBaHHSM,
OTCYTCTBHE DJIEKTPOHHOH MHQPACTPYKTYpBI Ul JOKYMEH-
TOB B 3JNIEKTPOHHOH (popme (0OiauHBIe XpaHWIIMIINA, aBTO-
MaTU3MpOBaHHbIE WH()OPMAIOHHBIE CHCTEMBI), a TaKKe
orcyrcTBue PecnyOnuku Bemapych B MexIyHapoOOHBIX pe-
THCTpaxX NHU(PPOBBIX HACHTH()UKATOPOB CUCTEM YIPABICHUS
OJICKTPOHHBIMHU MEPUOANICCKUMHU U3JTaHUAMU U ITPEICTABIIC-
HUS HAallMOHAIIBHBIX HAYYHBIX ITyOIHKaLUH.

W3 mpHOpPHUTETHBIX HAMPABICHUH OTMEYEHBI PECypCHOE
obecrnieuenne ndopmaruzanuu chepbl KyIbTypbl, oludpoB-
Ka (poHIOB My3eeB, OMOIMOTEK, KHHOPOH A, 0OBEKTOB HEMa-
TEPUAIIBHOTO KYJIBTYPHOTO HACJIEUS U JIp.

Kak mbI BUOWM, IICPBLIC 1IaTrU B COXPAHCHUUN KYJIb-
TYPHOTO HaClleHs B YCIOBUSX ITI00aNM3auy 1 LudpoBH3a-
in B PecniyOnnke benapycs yxe caenansl. OJJHaKo HE CTOUT
3a0bIBaTh O PUCKAX, BHI3BAHHBIX HU(POBU3AIUCH, & 3HAYMT,
TpebyeTcsi NanbHeHIIee JeTalbHOe N3YYeHHEe BCEX PHCKOB,
YTO HeceT MU(POBH3ALMS, a TaKKE MHPOBOH NPAKTUKU B
JaHHOM 00JacTH M COBEPLICHCTBOBAHME HAIMOHAIBHOIO
3aKOHOZIATENBCTBA C LIEJIbI0 MUHUMH3AIMH PUCKOB U COXpa-
HEHNS HAIIMOHAIBEHOTO KYJIBTYpPHOTO HACIIEUS ISt Oy/Iy X

IOKOJICHUH.
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HEKOTOPBIE ACITEKTBI IINTAHUPOBAHMU S
3AKOHOTBOPYECKOMH JESTEJILHOCTH B
PECIIYBJIUKE BEJIAPYCbH

Konowa K.H. (FUII)

[TepBoouepeHBIM TaNlOM 3aKOHOTBOPYECKOTO IIpolecca,
MOXKHO CKa3aTh CBOETO POJIa OCHOBOIi, SIBISICTCs IIaHHPO-
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Banue. B PecryOnuke benmapych ¢ 1998 1. 3aKOHONPOEKTEI
TIOATOTAaBJIMBAKOTCA U BHOCATCA B HapnaMeHT, KakK IIpaBulio,
HAa TIAHOBOW OCHOBE.

Crenyer oTMeTHTB, uTO B [lanary npencraButesneii Takxe
BHOCATCS 3aKOHOIIPOCKTLI, TIOATOTOBJICHHBIC B COOTBETCTBUU
¢ pemenusamu [Ipesnnenta Pecrybnmuku benapycs, 3akoHa-
MH U MEXTyHAapOJHBIMU 00s3aTebCcTBAaMH. Taknue 3aKoHO-
IIPOCKThI MOT'YT 6I)ITI) IIOATrOTOBJICHBI 663 BKJIFOUCHUS UX B
©KETrOHBIH IJIaH 3aKOHOMPOEKTOB [ 1, c. 86].

E>xeroiHble IIaHbl 3aKOHOMPOEKTHHIX paboT (opmupy-
0TCA HaLII/IOHaJ'II)H])IM LHEHTPOM 3aKOHOAATCJILCTBA M IIpa-
BOBBIX HccienoBaHuil (mamee — LleHTp) m yTBepkmaroTcs
I'maBoii rocynapcrsa. IIpu pa3paOoTke MIaHOB MOATOTOBKH
3aKOHOIPOEKTOB PAacCMaTPUBAIOTCS TPEUIOKEHHS CyObeK-
TOB TIpaBa 3aKOHOAATEIBHOW WHHUIIMATUBBI, TOCYHAPCTBEH-
HBIX OPraHOB M MHBIX OpPraHM3alMii, B TOM YHCIIC HAay4YHBIX,
00I1IeCTBEHHBIX 00bEANHEHNH, IPaXK/aH, a TAKKE yIUThIBA-
I0TCSI PE3yNbTaThl HAyYHBIX (AMCCEPTAIIMOHHBIX) HCCIENO-
BaHM{ B 00JACTH TpaBa M IIPABOBOTO MOHUTOpHHTA. Kpome
TOTrO, TPOEKT IUIaHa TOJIrOTOBKU 3aKOHOIIPOEKTOB IpOpa-
0aTpIBacTCS C OOIIECTBEHHBIMH OOBETMHEHUSMH, KOTOPHIE
BBINOJHAIOT (DYHKIIMM TIO 3allUTE MHTEPECOB TPAXIAH U
CyOBEKTOB XO3IHCTBOBAaHUSI B COOTBETCTBYIOLIMX chepax [1,
c. 87].

Esxeronno paborankamu Lentpa ananusupyrorcst 1 0600-
matotcs B cpereM oT 80 710 160 mpeniiokeHuid 0 oJroTOBKe
3aKOHOMPOEKTOB. Kak moka3piBaeT MpakTuka, HanOoIbIIee
KOJIMYECTBO TPEUIOKEHUH O TOJI'OTOBKE 3aKOHOIIPOCKTOB
noctynaer or CoBera MunuctpoB. Hanpumep, coracHo
[Tmany moaroroBku 3akoHonpoektoB Ha 2020 1. [IpaBurens-
CTBOM OBUIO BHECEHO 23 3aKOHOIPOEKTHBIX IPEIOKEHUS
(13 30 BHECEHHBIX BCEMH CYOBEKTAaMHU ITpaBa 3aKOHOATelb-
HOM wHUIMaruBhl); B 2021 . — 29 (u3 37); B 2022 1. — 23
(u3 31). Takum oOpazom, IIpaBUTETLCTBOM BHOCUTCS OKOJIO
75-80 % mpoeKToB Bcex 3aKOHOB [2].

Crnemyer oTMeTHTH, 4To HaunHas ¢ 2005 T., B €XKErOIHBIX
TUTaHAaX TIOJI'OTOBKH 3aKOHOIPOEKTOB TAaK)Ke MperycMarpu-
BaeTcsi pa3paboTka KOHIEMNIHMI HOBBIX JINOO Haubosee 3Ha-
YUMBIX ¥ CIIOKHBIX 3aKOHOIPOEKTOB, KOTOPBIE BHOCATCSI Ha
cornacoBanne [Ipesnnenta Pecryonuku bemapych. Takoit
TIO/IXO]] TTO3BOJISIET HA PaHHEW CTaIMu ONpeNesUTh HeoOXo-
JIMMOCTB I OCHOBHBIE HAaIIPABJICHHS B PETYINPOBAHNH HOBBIX
cep NMpaBOOTHOIICHUH, a TOJOKCHHSI TaKMX KOHICHIINH,
KakK IpaBuJio, JIOXKATCA B OCHOBY IMOATOTOBKHU COOTBETCTBY-
IOIINX MPOEKTOB.

[IpennoxeHns: 0 MOATOTOBKE 3aKOHOIPOEKTOB (MX KOH-
Lenuit) HanpasisoTces B LIeHTp, Kak mpaBuiio, He O3/IHEE
1 centsiOpst. LleHTp aHATHM3UPYET MOCTYIHBIINE MTPEIIONKE-
HUSI Ha MIPEAMET OLEHKH CTENEeHW HEOOXOJMMOCTH M TPHO-
PUTETHOCTH IPAaBOBOIO PETYIHUPOBAHUSA COOTBETCTBYIOLIUX
00IIIeCTBEHHBIX OTHOIICHHH, a TakyKe 000CHOBAHHOCTH Ipa-
BOBOTO PETYIHPOBAHUS COOTBETCTBYIOIIMX OOIIECTBEHHBIX
OTHOLICHUH HA YPOBHE 3aKOHa.

Cremyer OTMETHTB, YTO yCTaHOBJICHHBIE 3aKOHOM Peciry-
6mmkn bemapyce ot 17 mtonst 2018 . Ne 130-3 «O HOpM™Ma-
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TUBHBIX PABOBBIX akTax» [3] cTporue TpedboBaHust K GopMy-
JIUPOBAHUIO 3aKOHOMPOEKTHBIX MPEATIOKEHUI UMEIOT CBOIO
pe3yIbTaTUBHOCTD Ha TIPAKTUKE. B mocienHee BpeMs MOXKHO
OTMETHUTH BBICOKYIO CTENEHb MPOPAOOTKN 3aKOHOIIPOEKTHBIX
npeﬂnomeﬂnﬂ, HalpaBJIACMbIX JId BKJIFOYCHHA B C€KETOd-
HBI IJ1aH.

OCHOBHBIMH IIPUYMHAMHU OTKJIOHEHUS 3aKOHOMPOCKTHBIX
npeﬂnomeﬂnﬂ SABJISIIOTCSA: BHECCHUE TOCYAapCTBCHHBIMU
OpraHaMH ¥ MHBIMH OpTaHM3alMsIMH M3HAYalIbHO HE Ipopa-
OOTaHHBIX MPEUIOKEHUH; HEOOOCHOBAHHBIN BHIOOP (HOPMEI
3aKOHa JJIsl PEryJMpoBaHUsl OOIIECTBEHHBIX OTHOLICHUIA;
MIPEeXeBPEMEHHAsT TIO/ITOTOBKA 3aKOHONPOEKTOB, B T. 4. C
y4eToM TpeOoBaHUs O CTaOWIBHOCTH 3aKOHO/ATENbCTBA,
HEAONYCTUMOCTHU BHECCHHUA U3JIMIIHE YaCThIX W3MCHECHUN B
3akoHsI [1, c. 89].

B kauecTBe mpumepa, Korjia MOArOTOBKA 3aKOHOIIPOEKTa
MIPU3HAHA MIPEXKAEBPEMEHHON, MOXKHO MIPUBECTHU MPEJIONKE-
nue CoBeta PecnyOnuku o MOATOTOBKE MPOEKTa DKOIOTHIE-
CKOTO KOJIeKca, ITOCTYIHUBIIEE PH (POPMUPOBAHUH ITPOEKTA
mana Ha 2019 r. [Ipu 5TOM Ha TOT TIEPUOJ OCYIIECTBIISIIACH
MOATOTOBKA LIEJIOTO PAZA 3aKOHOINPOEKTOB B cdepe oxpa-
HBI OKpY)Karomiel cpensl. YuuthiBas 310, LleHTpoM ObLIO
MIPE/IJIOKEHO BEPHYTHCSI K BONPOCY O KOAM(HUKALMH 3aKO-
HOZIATENbCTBA B YKa3aHHOW cdepe Tmociie IpUHATHS pa3pa-
0aThIBAEMBIX B 3TO BPEMSI 3aKOHOIIPOEKTOB M IPAKTHUECKOH
anpoOaIy HOBaIMil B 00JIaCTH OXPaHbI OKPYIKAroIIeH cpe-
JTBI.

[Ipn BKJIIOYEHHM 3aKOHOIPOEKTA B E€XKETOAHBIA IUIAH
YCTaHABJIMBAIOTCSI TaKXKe CPOKU €ro MOATOTOBKU M BHECE-
Hus B Ilanary npencraBuTenell ¢ y4eTOM YpOBHS CIIOMKHO-
CTH 3aKOHOINIPOEKTOB M 00beMa IpecTosIeii paboThl, He-
00XOIMMOCTH HPOBEACHHs 0053aTeIbHON IOPUANYECKON |
KPUMUHOJIOTHYECKOH SKCIIEPTH3, a TAK)KEe HAIPABICHUS Ha
paccmoTpenne [Ipe3nieHTa 3aKOHONPOEKTOB, B OTHOILICHUT
KOTOPBIX TpeOyeTcs coriacue [J1aBbl rocyiapcTa Ha UX BHe-
cenue B Ilanary npencrasureneil. IloatoMy B miuaHe «pas-
0exKa» MEXIy CPOKOM ITOJTOTOBKH 3aKOHOIPOEKTA U CPO-
KoM ero BHeceHMs B [lamaty mpeacraBuTeneil cOCTaBiseT,
KaK MpaBuiIo, 3-4 Mecsa.

[Ipn ompezneneHUn CPOKOB MOATOTOBKH 3aKOHOIIPOCKTOB
YUYHUTBIBACTCA TAaKKE HeO6XO)II/IMOCTb pcajim3aniii HOBBIX
TpeOoBaHNH, KOTOPBIE MPeAbABIIOTCA ¢ | derpanst 2019 .
K HOPMOTBOPYECKOH AESTeNIbHOCTH, — IPOBE/ICHHE ITyOITiy-
HOTO 00CY/ICHHs TPOEKTOB 3aKOHOB M OCYILIECTBJICHHUE ITPO-
THO3MPOBAHMS MOCIEACTBUN UX MPUHATHS. TakuMm oOpaszom,
10 0Cc000 CIIOKHBIM, HOBBIM 3aKOHOIPOEKTaM, TPEOyIOINM
BBIPAOOTKH COTJIACOBAHHOM MO3HIMH PA3IMYHBIX TOCYIap-
CTBEHHBIX OPTaHOB, «Pa30ekKa» B CPOKAX B MCKIFOUUTEIIb-
HBIX CITy4dasXx MOXET ObITh ycTaHOBJIeHa Oosmbmre — 10 9-10
Mmecsies [ 1, ¢. 90].

OTBETCTBEHHBIMH 32 IOATOTOBKY 3aKOHOIIPOEKTOB, Kak
npaBuiio, BeICTymatoT [IpaButenserBo n Llentp. 1o otnens-
HBIM 3aKOHOITPOEKTaM K MOATOTOBKE MPUBJIEKAIOTCA Apyrue
TOCYJapCTBEHHBIE OPraHbl M HHBIE OPraHW3alMU: IaJaThI
[MapnamenTa, Bepxosusiii Cyn, I'enepanbnas npokyparypa,



Hanmonaneneiii 0ank, HampoHameHas akamemusi Hayk be-
napycu, Oenepanus npodcors3oB bemapycu, bernopycckas
pecyOnuKaHCKas KOJIETHS aJBOKATOB H Jp.

VYkazom ot 23 nexabpst 2021 . Ne 508 yTBeprkaeH ouepen-
HOM €KEeroAHbld IUIaH MOJArOTOBKM 3aKOHONpOeKToB. [lna-
HOM TIOAATOTOBKH IPOEKTOB 3aKOHOJATENbHBIX akToB Ha 2022
I. TIpeIyCMaTPUBACTCS MOATOTOBKA 3 1 3aKOHOIPOCKTA, B TOM
YHCIIC 5 3aKOHOMPOCKTOB, COCTABIISIONINX «OOKETHBIH mMa-
KeT», ¥ 6 KOHIICTIIHIA 3aKOHOTIPOEKTOB [4].

Takum 00pazoM, TUIAHHPOBAHUE 3aKOHOTBOPYECTBA CO-
BEpIIACTCS HA OCHOBE CTPATETHMH M TAKTHKH IIAHOMEPHOTO
mpeoOpa3oBaHUsl MEXaHW3Ma MPABOBOTO PETYIHUPOBAHUS U
COBEPIICHCTBOBAHHS IIPABOBBIX CPEICTB, MPABOBOM ITOJH-
TUKHU, ABJIACTCS p€aibHbBIM q)aKTOpOM IIOBBIIIICHUS Ka4Y€CTBa
KU3HU oOmecTBa. [ImanupoBanue nemaer >PQPEeKTHBHON U
CBOCBPEMCHHOM paboTy IO «PacUMCTKE» 3aKOHOIATEIhCTBA!
YCTPaHCHUIO MHOKECTBECHHOCTU AKTOB, JIMKBUOALMU YCTa-
peBIINX WX AyONMUPYIOMNX APYT ApyTa aKTOB, CHCTEMATH-
3alliU 3aKOHO/IaTEIIhCTBA.
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POJIb PYKOBOJUTEJIA B
I'OCYAAPCTBEHHBIX OPTAHAX

Kyopaeueea C. A., Ky3vmenxosa E. U.
(Cmonenckuit punuan PAHXul C)

[pormecc ynpapneHus B 1r000i 0Tpaciu U B I000E BpeMs
urpaet OOJBIIYI0 POib, TaK Kak Oiaromaps 3hHEeKTHBHOMY
YOPaBICHUIO JOCTHUTAIOTCS BCE YCTAHOBJICHHBIC IIETH HE
TOJIBKO B YaCTHBIX CTPYKTypax, HO U B CaMOM TrOCyIapCTBE
U ero opraHax.

PykoBommTeneM TOCYIapCTBEHHOTO OpraHa SBISETCS
JIUII0, Ha KOTOPOEe O(PHIMATBHO YITOTHOMOYCHHBIM OpTaHOM
BO3JIOXKCHBI (l)yHKLlI/ll/I YyIipaBJICHUSA LITAaTOM COTPYAHUKOB U
OpTaHU3AIUH JeSITETHFHOCTH TOCYIapPCTBEHHBIM OPTaHOM.

Ponp pykoBomuTens ompenenseT o0ecIedeHUe COoTliaco-
BAaHHOCTH MCXKIAY Pa3/IMYHbBIMU YaCTAMU CUCTEMbI, [IOTOMY
PYKOBOJICTBO TIOZIpa3syMeBaeT OOecTiedeHHe BBITOITHEHHS
[IOCTABJICHHBIX MEpe/l OpraHu3alue 3a1ad MmoCpeICTBOM U
C MOMOIIbIO JIpyrux jronen. Mexoas u3 3Toi LHeHTpalbHOU
3a[1a4M, OTPENENAIOTCS BCE BUIBI OTBETCTBEHHOCTH U (DYHK-
LMW PYKOBOJUTENS] HE3aBUCUMO OT YPOBHS.

BaxHo, 4TOOBI PYKOBOIUTENIN BCEX YPOBHEW CUMTAIH
ce0sl COCTaBHOW 4YacThi0 PYKOBOJCTBA CiIy)xk00i. BbITh Ya-
CTBIO PYKOBOJCTBA — 3TO 3HAYUT OPraHU3OBBIBATH PadoTy
CBOETO OT/IeNa TaK, YTOObI OHO BBINOJHSJIO €€ Ha BHICOKOM
Ka4C€CTBECHHOM YPOBHC, UCIIOJIb3YSA HAUMEHBIINE 3aTPAThHI.

JU1st 5TOro He0OXOMUMO PAacCMaTPHBAThH CTOSAIINE BOIPO-
CBI U TIPOOJIEMBI C TTO3UINHU PYKOBOJHTEIS, 3HATH (DYHKINH,
LN TOCYNapCTBEHHOI CIy)XObI, HaMe4aTh 3aJ@a4d TaKUM
00pa3om, 9TOOB! 00ECTIEYNTh BRITIONHEHUE 00X (pyHKIIHH
n neneil. Tak, pyKOBOIUTENb B CHCTEME TOCY/IapCTBEHHOM
CITy’>KOBI JIOJDKCH OTBEYaTh 3a MPEIOCTaBICHUE PaOOTHHKA-
MH HACEJEeHHIO YCIyr HaWBBICIIETO KadyecTBa, a TAKKe 3a-
00THTBCS 00 ypOBHE 3aTpar Ha MPEAOCTABISIEMBIC YCITyTH.
To ecTh obecreunBaTh BBICOKYIO MPOU3BOAUTENBHOCTD MPU
MEHBIIHX 3aTpaTax.

PyKoBOJCTBO MiIn yrpaBiieHUE, a yIpaBJIeHUE — 3TO BCET-
Jla BO3/ICHCTBUE HA KAaKOH-IM00 00BEKT B MHTEpEcax JO0CTH-
JKEHMsI HaMeueHHOM 1enu. [1oaToMy Kaxablii pyKOBOAUTEIb
TOCYAapCTBEHHOTO OpraHa JOJDKEH 3HaTh, TOHUMATh KOHIIETI-
IIUH BJIACTH, OpFaHMSaL{HOHHOﬁ OTBETCTBECHHOCTHU U IIOAOT-
YETHOCTH, BJIaIeTh HEOOXOIMMBIMH HAaBBIKAMH PYKOBOJCTBA.

B Hayke yrpaBieHus BBICISAIOTCS CIEIYIOMINE HIEMEHTHI
YIipaBJICHUS PYKOBOAUTEIIA: BJIAaCTh; OTBCTCTBCHHOCTL, Ha-
BBIKH ynpasieHus [ 1, c. 206].

Brnacth B opranzainysx UMeeTcsi He TOJIbKO Ha BEpIINHE
MUpaMubl — JOJDKHOCTHAsSI BJIAaCTh, a €CTh BJIACTh, CBS3aH-
Hasg C aBTOPUTETOM PYKOBOIHUTENICH CpeI COTPYIHHUKOB, —
JIMYHAsI BIIACTb.

JloIbKHOCTHAs BJIACTh ONpENeNsieTCs JHana3oHoOM HC-
TIOJIB30BAHUS PYKOBOJUTENS CAHKIMIL, HaKa3aHWH K CBOMM
TIOYMHEHHBIM, MOJyYaeMbIX COIJIACHO INTaTHOMY paclHca-
HUIO, U IIepeaacTcs cBepxXy BHM3. JIMuyHas ke BIacTh — 3TO
BOCHPHATHE TTIOJYMHEHHBIMH aBTOPHTETA PYKOBOIHUTEIL, €€
HAaJI0 TIOCTOSIHHO 3aCITy’KHBaTh. 1 CTOMT pyKOBOAMTEIIO 10-
IMyCTUTHb HECKOJILKO OHJI/I6OK, KaK MOAYMHEHHBIC MOTYT 6]:.1-
CTPO JIMLINTB €r0 aTpudyTa ATOH BIIACTH.

OCHOBHBIMH JIOKYMEHTaMH ISl CIY)KaIIUX TOCyAap-
CTBCHHBIX OPIraHOB ABJIAIOTCA HOJDKHOCTHBIC HWHCTPYKIHU,
mpukasbl, ycTassl [1, ¢. 207]. OOs13aHHOCTH U TpaBa CIIyXa-
IIEr0 YTBEP KJAIOTCS B MINCHbMEHHOM (hopMe ITyTeM 3aKIIode-
HUsI KOHTPAKTa [PHU TPYLOYCTPOHCTBE, OAHAKO COOIIOJICHUE
9TUYECKHX HOPM ITOBEICHHUS B IIPOLIECCE TPYLOBBIX B3aUMO-
OTHOIICHWH MMeeT pemiaroniee 3HadeHue. OTKIOHEHHE OT
PCITIaMCHTHUPOBAHHBIX HOPM IPCACTABIACTCA HApPYLICHUEM
TPYIOBOH THCIUIUINHBL

TocynapcrBennas ciryx0a — OIMH M3 IEHTPAIBHBIX HH-
CTUTYTOB aJMHHUCTPAaTHBHOTO MpaBa; mnpodeccuoHanibHas
JEATeIBHOCTD 110 pealn3aliy MOJTHOMOYMH TOCyIapCTBEH-
HBIX OpraHOB M BKJIIOYAaeT B ceds: (enepanbHyio rocynap-
CTBCHHYIO CIIYy>KOy M TOCYIapCTBEHHYIO CIyXkO0y CYyOBEKTOB
PO, naxomsmrytocs B ux Benenu# [ 1, c. 208].

B rocynapcTBeHHBIX OpraHax JIOJDKHA COXPaHATBHCS Tak-
TUYHOCTh Y KOPPEKTHOCTH B OOILIEHUH C PYKOBOJCTBOM IS
MOJICPIKAHMS TTOJOKHUTEIBHON aTMOc(epsl B KOJUICKTHBE.
JlanbHelmuil kKapbepHbIi POCT COTPYJHUKOB HANpPSIMYIO 3a-
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BHCHT OT UX IOBeieHHs. HenomycTnmMo KareropuyHoe BbI-
paXeHue 1npu O6IIJ,GHI/II/I B KOJJICKTHUBE, TAKKE HCAOITYCTUMO
psiMOe 00paleHNe K HauaJIbCTBY CBOETO pyKoBoAMTENS. Bo
MHOT'OM 3TO Oy/IET OIICHEHO B Ka4eCTBE a]MUHHCTPATHBHOTO
HapyueHus. 3amMeuaHye BBICKA3bIBACTCS IIpu OJHOKPATHOM
HapymeHHnH CcyOOpAWHAIMH, YTO MPUBOTUT K Oojee Tiia-
TEJIFHOMY KOHTPOJIIO 32 AEATEIBHOCTBIO COTpYIHMKA. Enm-
HUYHBIE UM PEryIspHbIC MPOCTYIKH HAKa3bIBAIOTCS BBITO-
BOPOM.

I'pyboe HapymeHne cyOOpAMHALNH, COOTBETCTBYIOILEE
AJIMUHUCTPATUBHOMY HJIKM YTOJIOBHOMY IIPECTYIJICHUIO,
MOXKET MPUBECTU K YBOJBHEHUIO COTPYAHHKA, TAK XK€ Kak
U TIOCTOSTHHBIC HApYUICHUsI, OTPHLATEIHHO BIHSAIONIAE Ha
KOJUICKTHUBHYIO 00cTaHOBKY. K pykoBomuTensM rocymap-
CTBEHHBIX CTPYKTYp MPEIBSIBISIIOTCS 0COObIe TPeOOBaHMS B
CBSI3U CO 3HAYMMOCTBIO TOCYJJApPCTBEHHOTO OpraHa, BO IJIaBe
KOTOpPOTO OHHM cily’kar rocyaapcty. lrar pykoBonurenei
U COTPYIHHKOB (hOpMHpPYETCsI Ha OCHOBE KOHKypca ¢ 00s3a-
TEJIHBIM KBAJIM(HUKAIIMOHHBIM 9K3aMEHOM, TT0CJIE KOTOPOTO
MIPUCBANBACTCSl YMH TOCYAapCTBEHHOM I'PaKIaHCKOH CITyXK-
os1 [1, c. 209].

Takum 00pazoM, METOIBI ¥ TPUHIINIIBI YIPABICHUS COOT-
BETCTBYIOT O6H16HpI/IHHTI)IM rnoaxoaaM K opraHusaliuiv rocy-
JTApCTBEHHOTO YIpaBICHNUS, CHOPMYIUPOBAHHBIM B 3aKOHO-
narenscTBe PO, n HaXomsT CBOE OTpakeHNE B HOPMAaTUBHBIX
aKTax, YTBCPKAAIOUWINUX IOJOXKCHUSA O FOCleapCTBeHHOfI
ciyx0e. Takxke ciemyeT OTMETHTBb, YTO TOCYIapCTBEHHBIE
OpraHbl OCYIIECTBISIOT CBOIO AEATEIBHOCTH B MHTEPECAX
CBOEI'0 rOCYAapcTBa U 00IIECTBA B IIEJIOM.
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CMEPTHAS KA3Hb B PECITYBJIUKE
BEJIAPYCH 1 KOHCTUTYHHUOHHOE ITPABO
YEJIOBEKA HA KU3Hb

Kyuunckaa E.B. (FHII)

B coorerctBun co cr. 24 Koncrurynum PecryOmuku
benapycp KakIplii UMEET IPABO Ha KU3Hb, TOCYAapCTBO 3a-
IIMIIAET KHU3Hb YEJIOBEKA OT JIFOOBIX MPOTHUBOIPABHBIX TO-
CSITATENbCTB, @ CMEPTHAS Ka3Hb JI0 €¢ OTMEHBI MOXKET IpH-
MEHSTHCA B COOTBETCTBHHU C 3aKOHOM KaK HCKIIOYUTEIbHAs
Mepa HakKa3aHus 32 0c000 TSDKKHE MPECTYNIICHUS! U TOIBKO
coracHo npuroBopy cyza [1]. OHa npuMeHseTcs K MyXK4H-
HaM, KOTopble focTurH 18 et u He crapuie 65 neT Ha Mo-
MEHT BBIHECEHHSI IPUTOBOpPA Cy/a.

Pecniyonmuka bemapyck — ennHCTBeHHas cTpaHa B EBpo-
ne u CHI, rne npumensiercs cmeptHasd kazHb. C 2000 roxa
MIOCTETIEHHO COKPAIIAETCs] KOMMUECTBO CMEPTHBIX NPUTOBO-
POB, BBIHOCHMBIX O€JIOPYCCKMMU cynamu. 3a nepuon ¢ 1990
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ro 2020 rox B cTpaHe OBIIO paccTpeistHO Oosee YeThIpEX-
COT MPUIOBOPEHHBIX, U TOJBKO J[BA CIIydash MOMHJIOBAHHUS
I'maBoii rocymapcrsa. Brpodem, KOIMUYECTBO BBIHECEHHBIX
CMEPTHBIX ITPUTOBOPOB 3HAYUTEIILHO COKPATHIIOCH, HAYHHAS
¢ 2007 rona [2].

MextyHapOoIHbIe OPraHU3aluy JBIKYTCS MO IIyTH OTMe-
HBI CMEPTHOH Ka3HH, cunTas e€ HeryMaHHOW, OPUCHTUPYSIChH
Ha OOIIMPHBIN NepeueHb MEKIyHAPOJHBIX aKTOB, HAUHHAS C
BceoOrmieii nexmaparyy mpas 4eoBeka, CT. 3 KOTOpOoi 3aKpe-
IUISET MTPaBO KaXKJJOTO YeJIOBEKa Ha JKU3Hb, HA CBOOOY M Ha
JIMYHYI0 HENPHUKOCHOBEHHOCTH [3]. OnHako, B HECKOJIBKUX
TOCyAapcTBax IO CEH AEHb UCIIONb3YEeTCs 3TOT BUJ HAKa3a-
Hust. Borrpoc 06 oTMeHe cMepTHOI Ka3HU OCTaeTcst MpeamMe-
TOM 00CYXJICHHH, BBI3bIBAsl IPOTUBOIIOJIOXKHBIE TOUYKU 3pe-
HUSL.

Hukakast 1ocTHIIMS HE MCKIIFOYaeT BO3MOXHOCTh OIIMOOK
IIPYU BBIHECEHUHU ITPUTOBOpPA, CJIEIOBATEIBHO, HE HCKII0OYEHA
1 Ka3Hb HEBUHOBHOTO. OZIHAKO B OTHOIIEHUN CMEPTHOM Ka3-
HU BHHOBHOCTbH JIMIIA HE BBI3BIBACT COMHEHHH, TaK KaK CO-
MpsDKEHA ¢ UCKJIIOYUTENIBHON KECTOKOCTBIO MPECTYIICHHUS,
HO W B 3TOM CIJTydae BO3MOXKHA OIIHOKA B CyIeOHOM perie-
Hun. Hannane cMepTHOM Ka3HM HE OCTAaHABJIMBACT MPECTYII-
HUKOB, KaK CUUTAIOT MPOTUBHUKY JAHHOTO BHJIA HAKa3aHMUS.
[TpecTynHuUK, 3Has1, 4TO 3a COBEPIICHHE NPECTYIUICHUS MY
TPO3UT CMEpTHasl Ka3Hb, OyJeT HCKIOYaTh BO3MOXKHOCTD
CBOEGH IOMMKH, Halpumep, yOHMBaTh >KepTBY H3HACHIIOBA-
HUSI WM U30aBIIATBCS OT BCEX CBUETENEH. Tak e Halnaue
CMEpTHOH Ka3HHU HE BIMSET Ha TEPPOPHCTOB, COBEPIIAIOIINX
0C000 TSHKKHE MTPECTYILICHHUS 110 SKCTPEMUCTCKUM MOTHBaM,
TaK KaKk MHOTHE M3 HHUX yXe SIBISIFOTCSI CMEPTHHUKAMHU U PH-
CKYIOT CBOEH JKU3HBIO, KaK U KU3HBIO )KEPTB.

BecombIiMi MOpanbHBIMU, HPAaBCTBEHHBIMU apryMEHTaMU
IIPOTUB CMEPTHOM Ka3HH SIBIISIOTCS TYMaHU3M, COCTpaJaHue.
JlaHHast TO3MIMSI OCHOBAaHA Ha XPUCTHAHCKOM M MHBIX PEJIH-
THO3HBIX ydeHusax. Ho BcTaeT Bompoc, mouemy K MpecTyT-
HUKY CJIElyeT OTHOCUTBCS C MHJIOCEPIHEM, ECIIH OH CaM He
pUOETHYIJI K HOPMaM MOPAJIM U HAPYILIHJI 3aKOH?

CTOpPOHHHMKHM OTMEHBI CMEPTHOW Ka3HM yKa3bIBAalOT U Ha
CYIIECTBYIOLIYIO QJITEPHATUBY CMEPTHOH Ka3HU B BUJIE TIO-
JKU3HEHHOTO 3aKJII0YEHUs, 3aKperieHHOro B 4. 3, cT. 59 Yro-
noBHoro Konekca Pecriyonuku Benapych: «cMepTHast Ka3Hb
B MOPSIIKE TIOMUJIOBAHHS MOXKET OBITh 3aMEHEHA TIOKIU3HEH-
HBIM JIAIIICHUEM CBOOOIBDY [4]. DTO MONOKEHUE TAKKE MO-
MKET SIBJIATHCS] CYpOBBIM HaKa3aHHEM, HO M y 3TOH CTOPOHBI
€CTh CBOM MHUHYCHI. [IpecTymHUKH, OTOBIBAs MOKU3HEHHBIH
CPOK, HE YyBCTBYIOT JUIsl C€0sl ONaCHOCTH, KaK M HE HCKIIIO-
4yeH 1o0er 3aKiou€HHOTr0, COIPSIKEHHBIH C MPUYMHEHHEM
BpEZa WM CMEPTH JIUIIAaM, PAOOTAIOLINM B MECTAX JTUIIECHUS
cBoOonbl. He Beskmil 3aKimOueHHBIA OyaeT 0 KOHIA JHEH
packauBaTbCs B COAECSIHHOM.

CwMmepTHas Ka3Hb KaK BBICIIAs Mepa HakazaHHUs 3a 0c000
TSDKKHE TIPECTYIUICHHUS] CTOPOHHUKAMHU €€ MPUMEHEHHS T10-
HUMaeTCs KaK peaju3alys APEeBHEro MmpuHIuna TaanoHa —
«OKO 3a OKO, JKU3Hb 32 KU3HbY.

DOKOHOMHYECKasi HEIelIecoo0pa3HOCTh TIOPEMHOTO 3a-



KJIIOUEHUs] — emlé OJUH apryMEHT 3a COXPAHEHHE MPHUMEHe-
HUsI CMEPTHOW Ka3HU. B rpaxaaHCKue KOHCTUTYLIMOHHBIE
00s13aHHOCTH BXOAUT (PUHAHCHUPOBAHHE TOCYAAPCTBEHHBIX
pacxonoB IMyTeM YyIUIaThl TOCYJapCTBEHHbIX Hanoros. Co-
JiepyKaHue 3aKIIOYEHHBIX MTPOUCXOAUT 3a CUET rOCylapCcTBa,
KOTOPOE TOJIy4aeT CPENCTBA B BHJIE HATOTOB OT CBOUX I'PaX-
JlaH. B 4ncio 3TUX rpaxkJaaH BXOAAT M POACTBEHHHKH, OM3-
KM€ POACTBEHHUKH U YJIEHBI CEMBH )KEPTBBI, B CBOIO OUEPEib,
9TO HE SBJIAETCS CIIPABEUINBBIM.

[IpuBeneHHble apryMEHTHl HE PACCMAaTPUBAIOTCS OTHO-
CUTENIBHO KaXKJIOTO YeJIOBEKa, HeJb3s OTBETHTh HABEpPHSKA!
COXPaHWUTh MJIM OTMEHUTh CMEPTHYIO Ka3Hb. Jltonu momaza-
I0T B pa3IMYHbIE CUTyallUd U B PE3yNbTaTe CKJIAAbIBACTCS
COOTBETCTBYIOIIIEE MHEHIE U MOBEACHUE, TO3TOMY KayKIbIi
CaMOCTOATENBHO OTBEYAET HA JAHHBIA BOIPOC, HO BIIPaBe
u BbICKa3arh cBoe MHeHue. Ha pedepengym 1996 roma 0wt
BHECEH BOIPOC 00 OTMEHE CMEePTHOH Ka3Hu, U 80,44% rpax-
JIaH TIPOTOJIOCOBANIHN 32 ee coxpaHeHue [5, c. 490].

Yactp 3 cr. 24 Koncrurynun Pecnybnuku benapycs 3a-
KpeIuIsieT BaKHOE IOJIOKEHHUE O BO3MOXHOCTH €€ OTMEHBI,
T.€. BOMPOC HE 3aKpbIT. OIHAKO HU B KAKUX HOPMATUBHO-TIPA-
BOBBIX AKTaX HE yKa3aHbl HU BPEMEHHbIE CPOKH, HU TIPU Ha-
CTYIUIEHUH KaKMX YCIIOBHM MOXHO €CII HE OTMEHHUTh, TO

BBECTH MOPATOPUI HAa IPUMEHEHHE CMEPTHOM Ka3HHU.
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KOHCTUTYIIMOHHBII MEXAHU3M
3AIIUTHI ITPAB 1 CBOBO/] YEJIOBEKA U
I'PA’KJAHUHA B PECITYBJIMKE BEJIAPYCb
M IEPCIEKTHUBBI ETO JAJIBHEHUIIETO
COBEPIHIEHCTBOBAHUA

Joseuyxan A.10., Mapoukuna A./]. (BHII)

Oco0yro pomb ISl CTAHOBICHUS W Pa3BUTHA COIHAIb-
HOTO, IEMOKPAaTHYECKOTO M MPABOBOTO TOCYNAPCTBA UTPACT
npo0ieMa 3alUThl IpaB U CBOOOJ 4eIOBEKa U IpaXKIaHHUHA,
KOTOpast SIBISIETCS OTHOM U3 KIIFOYEBBIX B KOHCTHTYLIHOHHOM
IpaBe, TaK KaK 3alliTa KOHCTUTYLMOHHBIX TpaB M CBOOOI
OTIIMYAeTCS ONPEENICHHON CIOXKHOCTBIO NPH pealn3aluH.
Kakne Ol mporpeccuBHBIE MpaBa W CBOOOIBI HE OBUTH OBI

3akperuieHsl OCHOBHBIM 3aKOHOM rocyaapcTsa, 0e3 addex-
TUBHO (YHKIMOHUPYIOUIETO MEXaHHW3Ma MX 3alluThl OHHU
CTaHOBATCS JICKJIApaTUBHBIMHU.

lapaHTny 3aIMUTHl KOHCTUTYLIMOHHBIX MPaB U CBOOOX —
9TO YCJOBUSI U CPEICTBA, 00ECIEYMBAIOIINE PEaTH3aALHIO
3aKpETUIEHHbIX B KOHCTUTYIIMH TIpaB M CBOOOJ uelOoBeKa M
rpakaanuHa. Cpean HUX BBIIEINSIOT ITOJUTHYECKUE, COLH-
aJbHO-OKOHOMUYECKHE, BHEUIHETOJUTHYECKUE, HIEOJIOTH-
YecKue, IOpUANIecKre, MpUdeM HanOonee 3HaUNMOE MECTO
3aHMMAIOT UMEHHO nocnenuue [1, c¢. 169].

[Tpu BceM MHOTO0OOpa3uK MOIXOAOB K ONPENENICHUIO Me-
XaHM3Ma 3aIIMTHl MPaB U CBOOOJ YeNOBEKa M TpaxJaHWHA
MOl HAM TOHMMAETCs CHCTEMa OpPraHOB, CPEACTB, 3aKpe-
rieHHbIX B KoHcTHTy MK, 00ecrieunBaronmx Handoee 1moji-
HyI0 ¥ 3((eKTHBHYIO 3aIIUTy TpaB W CBOOON HYeIOBEKa U
rpakaanuHa. Ero OCHOBHBIMM 3JIEMEHTaMH BBICTYIAOT TO-
CyZlapCTBEHHBIE OPTaHbl, OCYIIECTRIMIONINE 3AIIUTY, a TAKXKe
cpezIcTBa 3aImuTH [2, ¢. 982].

Camo nasBanue paszzesna Il Koncrutymn Pecrry6nuku be-
napych «Jlnanocts. OOrmiectBo. T'ocyaapcTBo» omnpeaessier
CyOBEKTOB TPABOOTHOIICHNH, CKIIAABIBAIOIINXCS B cdepe
OCHOB KOHCTUTYLIMOHHOT'O CTaTyca JIUYHOCTH [3].

VIMeHHO rocyapcTBo, B JIMIE FOCYIapCTBEHHBIX OPraHoOB,
JIOJDKHOCTHBIX ¥ MHBIX JINI], KOTOPBIM JTI0BEPEHO HCIOIHEHNE
TOCYAAapCTBEHHBIX (YHKIHMH, cormacHo cT.59 Koncrutynuu
Pecniyonuku benapych 00s3aHO PUHUMATH BCE JOCTYITHBIC
€My MEpbI JUIS CO3J[aHUsI BHYTPEHHETO M MEXIyHApOIHOTO
TIOpsI/IKa, HEOOXOIMMOTO ISl ITOJTHOTO OCYIIECTBICHNUS TIPaB
u cBoboj rpaxian PecnyOnuku Benapych, npeaycMoTpeH-
ueix Koncturynneil. /lanabie cyObEeKTH HECYT W OTBETCTBEH-
HOCTh 3a JICHCTBUSI, KOTOphIE HAapyIIAIOT IpaBa M CBOOOJBI
yesoBeka. OOs3aHHOCTH 110 3alUTe MPaB U CBOOOJ JIMYHO-
CTH BO3JIOKEHA HA BCcE BETBHU BiacTH. OHAKO 0cobas poib
npuHauiexuT [pesunenty Pecrryonmnkn benapych, KoTopblii
B COOTBETCTBUU CO CT. 79 KOHCTUTYLIMU SABNSETCS rapaHTOM
IpaB ¥ CBOOOJ YeJoBeKa U rpakaannHa [3].

Takum 00pazoM, 00s13aHHOCTH 110 CO3AAHHIO U COBEPIICH-
CTBOBaHUIO d3PPEKTUBHO HYHKIIHOHUPYFOIIETO IPABO3AIUT-
HOTO MEXaHH3Ma BO3JIOKEHA Ha TOCYIapCTBO, sl KOTOPOTO
comtacHo 4.1 u 4.3 cr.21 Koncrurymun Pecrry6onuku bena-
pych obecrieueHue npas u cBoOox rpaxaad Pecryonuku be-
Japych SBIAETCS BBICIICH IIeThI0 rocynapcTsa [3].

B cunmy yHUBepcambHOCTH TapaHTHI 3alMTHI TIPaB U CBO-
00/l OHM PaACIpPOCTPAHSAIOTCS HA BCEX CYyOBEKTOB, HaXOJs-
mmxcs Ha Teppuropun Pecry6nukn bemapych, a He TOTBKO
Ha rpakaan Pecnyonmku benapyce.

B Koncrutyrnuu Pecnyonuku Benapychk Takke ompeje-
JIEHA CHCTEMa CIIOCOOO0B 3alUThI, KOTOpas BKJIIOUAET B ceOs
MEXIyHapOIHbIE U BHYTPUTIOCYapCTBEHHBIE crtocoObI. Taxk,
ct. 61 Koncturynuu Pecniyonuku benapycu 3akperuisier npa-
BO 00pamarsCs B MEKAyHapOIHbIE OPraHN3alM1, B TOM YHC-
ne B ECITY, Komuter OOH no npaBam uenoBeka B JKenese,
Komuccuro no npasam uenoseka CHI, ecnu ncuepnansl Bce
UMEIOIINECs] BHYTPUTOCYAAPCTBEHHBIE CPEACTBA 3aIUTHI
[3], B cooTBeTCTBUM C MEXAYHApOIHBIMH JOroBopamu Pe-
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cnyomuku benapycs [4].

K BHYTpHrocynapcTBeHHBIM CPECTBAM 3aILUTHI OTHOCST-
csi cyneOHble, aJIMUHUCTPATHBHBIC, TPaKIaHCKO-TIPABOBBIC,
yronosHo-1paBoBbie. Ct. 60 Koncrurynun Pecrryonukn be-
JIapych MOJpa3yMeBaeT 3allUTy KOMIETEHTHBIM, HE3aBUCH-
MBIM U OECHPUCTPACTHBIM CY/IOM B ONPEEICHHBIE 3aKOHOM
CPOKH; CT. 62 3aKperuIsieT MpaBo Ha KBAJIU(PHUIIMPOBAHHYIO
IOPUMYECKYIO TIOMOIIb, B TOM YHCIE MPABO IOJIb30BATHCS
PO eCCHOHATFHON TTOMOIIBIO aIBOKATOB [3], XOTS I0pHIH-
YEeCKyI0 TOMOIIb B Cy/€ IIPU PacCMOTPEHUH TParkIaHCKUX
nen coracHo ct. 72 I'TIK Pecnyonuku benapych moryT oka-
3bIBaTh U MPEACTABUTENN yJaCTHHUKOB Ipolecca [5]; Takxke
3HAQUUTENIFHYIO POJIb B 3TOM MIPAIOT Takhe OOIIeCTBEHHBIE
00beIMHeHUs, KaK MPOo(eCCHOHANIBHBIE COIO3bI, OpPraHbl 3a-
IIUTHI IPAaB OTPEOUTENEH U ApyTHE.

ITocne BHecenust u3mMeHeHuid U nononHeHuid B KoHcTu-
Tynuto Pecniyonuku Benapyck Ha pecryOinkaHckoM pede-
perxyme, mpoBeneHHOM 27 deBpans 2022 roma, ocobast poib
B CHCTEME 3aIllUTHl NpaB Terepb NpuHaISKUT KoHcTu-
tyuuonHomy Cyny PecnyOmukm benapyck. Yacte 5 c1.116
Koncturymmn ompenenster, uro Konctutynmonnsii Cyn B
TIOPSIJIKE, YCTAHOBJIEHHOM 3aKOHOM, BBIHOCHT PEIICHHUS I10
kKajnobaM rpak[JaH Ha HapyIIEHHs MX KOHCTHTYIHOHHBIX
mpaB U CBOOOJ, TPOBEPssi KOHCTUTYIIMOHHOCTh 3aKOHOB,
MIPUMEHEHHBIX B KOHKPETHOM JIeJie, €CJIM HCUEpIraHbl BCeE
JIPyTUE CPENCTBA CYNeOHOI 3amuThl [4].

K coxxanenwuro, moka He Hailen 3akperieHre B OCHOBHOM
3aKoHe MHCTHTYT YIOJIHOMOYEHHOTO IO MpaBaM YesIoBEKa,
KOTOPBIN UMeeTcst 00Jiee YeM B CTa TOCYapCTBax, B TOM YHC-
ne rocynapctBax CHI.
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JAYXOBHOCTbH U SKOJIOT'MYECKOE
HOPMOTBOPYECTBO

Jyboeckun B.E. (BHII)

B Hacrosimee Bpemsi 4U€lIOBEYECTBO IMEPEKMBAET JIBA
Kpu3Hca: JyXOBHBIM M 3KOJIOrMYecKkuil. PoxieHue uenose-
Ka — aKT IpUpOAbl, a IPU PEITUTHO3HOM Monaxone — TBopua.
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[TomoOHO TOMY, KaK 4elOBEK POXKAACTCS Ha CBET C TOJIOBOM,
pyKamH, HOTaMH, pa3yMOM M CEpP/LEM, TaK OH POXKIACTCS U
cBoOomHbM. CocTostHIE cBOOOBI peannsyercs yepes cyOb-
EKTHBHBIC TIPaBa, KOTOPBIC YKA3bIBAIOT HANpasiIeHus u (op-
MbI UCTIOJIb30BaHUSI CBOOO/IBI.

B Koncrurymun Pectiybnmmku benapychs yctaHoBieHo, 910
KXl MMEeT NpaBO Ha OJIATONPUATHYIO OKPY)KAIOIIYFO
cpeny [1, c. 14]. OHO BKJIIOYAET MPABO OTJEIBHON JTUYHOCTH
WJIN TPYTII TPakKAaH Ha y4acTHE B BBIPAOOTKE IKOIOTHUECKOH
TIOJIUTHKH, @ 3TO IMPEAIONAraeT IOJHOTY M JJOCTOBEPHOCTD
sKoJIornyeckor nHpopmanuu. Kaxmpoe rocynapcTo J0J1KHO
OXpaHATh CBOMX TPaXJaH M PElIaTh BCE MaJlble U KPYITHbIE
IpoOJIEMBbI, KacarolIuecs: SKOIOTUH. Y KaxkIblil rpax aHuH
CBOEI'0 rOCYAapCTBa JI0JIKEH OXPaHSTh IPUPOLY.

DeHOMEH «IKOJIOTHUYECKas MHPOPMALUs» BKIIOYAET I10-
UCK, IPON3BOZICTBO, MOIyUYCHHUE, TIepeaady, coop, 00padboTKy,
HaKOIUIEHUE, XpaHEHUe, pacipoCTpaHeHue U (WiH) Mpeo-
CTaBJICHUE NHPOPMALIUHI O COCTOSHUM OKPY’KaIOIIei cpepl,
BO3JICHCTBHAX Ha HEE U MEpax I10 €e OXpaHe, O BO3ACHCTBHU-
SIX OKpYIKaIOIIEH Cpeibl Ha YeJIoBeKa, COCTaB KOTOPOIi orpe-
JIENSeTCsl 3aKOHO/AaTeNIbHBIMM aKTaMU U MEXTyHapOIHBIMHU
norosopamu Pecrryonuku benapych, mons3oBaHne 3TOH MH-
dbopmanueit 1 ee 3auMTy, IPUMCHEHHUE HH(OPMAIMOHHBIX
TEXHOJIOTHH B 00beMe, TpeOyeMoM IeIsIMHU U 3a/1a9aMi pea-
JIM3alUH YKOJIOTMYECKOH (PyHKIIMM TOCy1apCTBa.

TocynapcTBo uepe3 3akOHBI 3aKpeIuIsIeT IpaBa U CBOOO-
JIbl TPaX/JIaH, U TOTJIa OHM CTAHOBSITCS MEPOi BO3MOXHOTO,
T.€, 00peTaloT TpaHuIbl 103BosIeHHOTO. [ToKa eme sKomoru-
YeCKOe 3aKOHOJATENbCTBO 100 CBS3aHO C COBPEMEHHBIMU
COLMAIIbHO-9KOHOMUYECKUMH TIponeccaMu. Tak, HyXJaroT-
Csl B TEOPETHUYECKON pa3pabOTKe BOMPOCH 00 00beMe JKO-
JIOTHYECKOTO PEryJIMPOBAHUS B OTPACIICBBIX aKTaX M OOLIUX
3aKOHaX, 0 HOPMax MPSIMOTO JIEHCTBHSL, 00 OTBETCTBEHHOCTH
3a [ocATaTeIbCTBA Ha IKOIOTHUECKYI0 Oe3omacHOCTh. [IpaBo
rpaXkIaH Ha OJArONPHUATHYIO OKPYKAIOIIYIO Cpeay (IKoIo-
THYECKYTO OE30MaCHOCTH) SBIACTCS KOHKPETH3aIUeH 0CHOB-
HOTO ¥ HEOTHEMJIEMOT'0 IIPaBa YeJIOBEKa Ha )K13Hb. [IpaBo Ha
IKOJIOTMYECKYIO 0e3011acCHOCTh 00J1aiaeT abCONMIOTHOM HpaB-
CTBEHHOW IIEHHOCTHIO [2, ¢. 37].

Okostornueckas MHOOpPMaIys, B KOHEYHOM UTOTE, NMEeT
HE TOJIKO JKOJIOro-MH()OPMAMOHHOE 3HA4YeHUE, HO M SIB-
JSETCST HEOOXOMMMON TIPENITOCHUTKON IIeJIEHANPABICHHOTO
PEryJIMpoBaHys TOCYIapCTBOM LIMPOKOTO KPYyra HICOJIOTH-
YECKUX, CONUAIbHBIX, S9KOHOMHUYCCKUX W WHBIX MPOIECCCOB.
[TosTOMy OTCYTCTBHE HKOJIOTHIECKON HHPOPMAITHH, OO0 ee
HETIOJIHOTA, HECBOEBPEMEHHOCTh, HEZIOCTOBEPHOCTD, Ha HAIII
B3IVISIJ,, MOTYT PacCMaTpUBaThCs KaK yrpo3a HallMOHAJIbHOU
6e30macHOCTH.

B ycioBusix pa3BuTus HHGOPMAIMOHHOTO O0IIECTBA MIU-
pOKOE pacnpoCTpaHEHHE IMOTyYaeT dKOJOrMYecKas dTHKa.
PyxoBoACTBYyIOIIEECS €10 IPaskAaHCKOE OOIIECTBO BBICKA3bI-
BaeTCsl MPOTUB MOTPEOUTENBCKOTO 00pasa JKM3HHU, TpeOyeT
TMOBBLICUTH HPABCTBECHHYIO U HOPUANYCCKYIO OTBETCTBCH-
HOCTb 3a BPEJl, MIPUUMHEHHBIN NPHUPOJIE, IPEUIaracT BBECTH
9KOJIOTHYEeCcKoe O0ydeHHe M BOCHHTAHHE, NPHU3BIBAECT 00b-



SMHATH YCWIIUS TI0 3allUTEe OKPY’KaloIleH cpensl Ha Oase
LIMPOKOIO MEXKyHAPOJHOIO B3aUMOACUCTBHUS.

Bmecte ¢ atum IlpaBocnaBHas LlepkoBb, co3Haromas
CBOIO OTBETCTBEHHOCTb 3a Cy/Ib0y MHpa, TITyOOKO 00eCroKo-
eHa Ipo0dIeMaMu, MOPOKIAEMbIMH COBPEMEHHOMN LIMBUIIU3a-
nueil. BaxkHoe MECTO cpefu HUX 3aHMMAIOT DKOJIOTHYECKHE
npoOnembl. [lociaeacTBUsL 3KOIOTHUECKOTO KpH3HCa OKa-
3a]Uch OOJIE3HEHHBIMM HE TOJNBKO ISl MPUPOJBI, HO U IS
YeJI0BEKa, HAXOAAMIErocs C He B OPraHUYECKOM €IMHCTBE.
B pesynbrare 3eminst okaszanack Ha IOpore MI00aIbHON KO-
JIOTHYECKOU KaracTpodsl [3].

Oxosyormyeckue mpoOIeMbl HOCST, TI0 CYIIECTBY, aHTPO-
TIOTEHHBIM XapakTep, Oyaydd TMOpPOXICHHBIMH YEIOBEKOM,
a He npupoaoi. [ToaTomy OTBET Ha MHOrHMe BOIPOCHI, IO-
CTaBJICHHBIC KPU3HCOM OKPY’KarOIIEeH CPe/Ibl, COICPKUTCS B
YeJI0BEYECKON yIe, a He B chepax SKOHOMHKH, OMOJIOTHH,
TEXHOJIOTUH WM noiuThke. [Ipupona npeodpaskaercs: wim
MOruOHET HE caMa 110 cele, a I0J BO3AEHCTBHUEM YeIoBeKa.
Ero nmyxoBHOE COCTOSTHHE NTPAET PEIIAIOILYI0 POIIb, HOO CKa-
3bIBA€TCA HA OKpYXKaroIlel cpelie Kak Ipu BHELTHEM BO3ICH-
CTBHM Ha HEE, TaK U MPH OTCYTCTBUH TAKOTO BO3AEHCTBUSI.

Crenyer comacuThes ¢ TE3UCOM, YTO B COBPEMEHHOM 00-
IIECTBE YEJIOBEK M014ac TePseT OCO3HAHME KU3HM KaK Japa
Boxwust, a nHOTMA Make caM CMBICT OBITHS. Y 4YesIoBEKa, Jes-
TEJIFHOCTh KOTOPOTO JTyXOBHO HE OPUEHTHUPOBAHA, TEXHHYE-
CKasl MOIIlb, KaK MPaBUIIO, MOPOXKAAET YTOMUYECKUE HaIexK-
JIbl Ha OEe3TpaHUYHbIE BO3MOXKHOCTH YEJIOBEYECKOTO pa3yMa
u Ha cuty niporpecca. [loiaHoe mpeogoneHne 3K0I0TnIecKo-
IO KpU3HKca B yCIOBUAX KPU3HUCA AYXOBHOTO HEMbICIUMO [3].

Heo0xonnmo oObeanHEHNE YCHIIMHA TOCYIapCcTBa, TPak-
JITAHCKOTO O0IIecTBa, PEIMTHO3HBIX OpraHu3aluii 1o u3Me-
HEHUIO B3aMMOOTHOLICHMM YeJIOoBEeKa U Ipupoibl. BakHas
pOJIb B 3TOM TIPOLECCE MTPUHAUICKUT KOJIOTHIECKOMY BOC-
MTUTAHUIO TPaKIaH.

Bocnuranue B IIMPOKOM CMBICIIE CJIOBA — 3TO MPOLECC U
pe3ynbTaT pa3BUTHSI JTMYHOCTH I0J BO3ACHCTBUEM IieJIEHA-
MIPABJICHHOTO O0yYEeHNUS ¥ BOCITUTAHMS.

Lenb HKOIOrMYecKoro BOCIUTAHUS — GOPMHUPOBAHUE OT-
BETCTBEHHOTO OTHOIIEHHS K OKPYXKaIoIIel cpene, KoTopast
CTpouTCst Ha Oa3e HKOJIOTNIECKOTO CO3HAHMSI.

VYciaoBueM Takoro OOy4YeHHSI U BOCIIUTAHUS BBICTYIAET
opraHu3alusl B3aMMOCBA3aHHOW Hay4HOH, HPaBCTBEHHOH,
MIPAaBOBOM, SCTETHUECKOW M IPAKTHYECKOW JEATEIBHOCTH,
HaHpaBJ’IeHHOﬁ Ha U3YUCHUC U YITYUIICHUC OTHOIIICHUI MEX-
Iy 9eJIOBEKOM U mpuponoif. Kputepuem dpopMupoBaHus OT-
BETCTBCHHOTO OTHOILICHHUSI K OKPY)KaIOIIEH cpere sBIsIeTCs
HpaBCTBEHHas 3200Ta 0 OyAyIIMX TOKOJICHUSIX.

IIpomecc 3KOIOTHUECKOTO BOCIUTAHUSI — 3TO MPOLECC
9KOJIOTH3ALMH JTMYHOCTH, ()OPMHPOBAHNE €€ KaK HOCHUTEIS
OMpPENIENIEHHOTO THIA KyJIbTYPhl B3aUMOJEHCTBUS C OKpYXKa-
fomei cpemoit (MPUPOAHON M COIMANBHON, caMUM CO00i)
MO BO3JCHCTBHEM pA3IMYHBIX (DAKTOPOB OKPYKAIOIICH
cpensl (BKIOUast IefIeHapaBIeHHbIN MeAarornyeckuil mpo-
1[eCC) ¥ BHYTPEHHEH MPUPO/IBI UeIOBEKa.

[Tox sxonOrMuecKoi KyabTypoi Mbl TOHUMAEM 4acTb 00-

mei KynbTypsl. OOIiee mpencTaBieHue 00 3KOIOTHYECKOH
KyJIBType KOHKPETH3UPYETCs Ha KaKIAOM JTale Pa3BUTHS
JMYHOCTH OMPE/IENIEHHBIMU TTOKa3aTesIMU, YTO 00yCIIOBIIe-
HO TICUXOJIOTHYECKHUMHU OCOOCHHOCTSMH BO3pacTa. YpOBEHb
Pa3BUTHUS SKOJOTUYECKOI KYJIBTYPBI BBICTYINAET, TAKUM 00-
pa3oM, B Ka4eCTBE KPUTEPHS IKOJTOTNIECKOTO BOCITUTAHUSL.

[TonsiTHE SKOJIOTHYECKOW KYIBTYpPHl — KOMILIEKCHOE,
pacIpOCTPaHSAIOIIEECs] HA BECh CHEKTP B3aUMOOTHOILEHUI
YEJIOBEKA C OKPYXKAIOLIEH Cpelodl U MPOHU3BIBAIOLIEE BCIO
JMYHOCTHYIO CTPYKTYpY. DTO MOHSATHE, BKIIOYAIOIIee B ceOs
n OepekHOe, OTBETCTBEHHOE OTHOIICHHE K OKPYXKAroIeMy
MUpY, U JII000Bb K MPUPOJE, U PAI APYTHX MOHATHH, KOTO-
pble HEOHOKPATHO BBIBUIAIMCH KaK IIEIH SKOJIOTHYECKOTO
BOCIIUTAHUA.

DKOJIOTHYECKOE BOCIMTaHME — HE camouenb. locymap-
CTBO, IPAKIAHCKOE OOIIECTBO M PEIUIHO3HBIE OPraHH3aLluH
JOJI>KHBI O6T)GJII/IHI/ITL CBOU YCWJIMSA Ha OCHOBC IpHUHIIUIIA,
COIVIACHO KOTOPOMY TOJIOKHUTEIBHOE N3MEHEHNE B3anMOOT-
HOUICHWH YeJIOBeKa W MPUPOIBI CBA3aHO CO CTPEMIICHHEM
o0IecTBa K JyXOBHOMY BO3POXKACHUIO. DTOMY IPU3BAHO
Croco0CTBOBATh Pa3BUTHE MH(OPMAIIMOHHOTO OOIIECTBa B
PecnyOnmuke benapych, 1 B KOHEYHOM HTOTE, IPUHSATHE OII-

TUMaJIbHBIX HOPMOTBOPYECKHX PELICHHH B JaHHOU cdepe.
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PABBUTHUE ITPUPOJOOXPAHHOI'O
3AKOHOJATEJIBCTBA BEJIAPYCH
B XX-XXI BB.

Maiizyc A.C. (BHII)

DKOJIOrMYECKUE MPOOIEMbI B COBPEMEHHOM MHpPE IPHOO-
peTaroT Bce OOMBIIYI0 aKTyaqbHOCTh. OXpaHa OKpY)KaromeH
Cpesibl — HEOThEMJIEMOE YCIIOBHE O0CCIICUCHNUS 3KOIOTHYC-
CKOW 0e30MacHOCTH, YCTOWYHMBOIO COIMAILHOIO M JKOHO-
MHYECKOTO pa3BUTHs obmiecTBa. [IpaBo Ha O1aronpusATHYIO
OKPY’KaIOIIYIO Cpey SIBISIETCS] €CTECTBEHHBIM M HEOOXO/IHU-
MBIM J1J1s1 4YCJIOBCKA.

Ecny roBopHUTh 0 KOHCTUTYILIMOHHOM 3aKPEIUICHUHN IpaBa
Ha ONaronpusITHYI0 OKpY’KaroIyto cpeny, To B Koncrurynu-
six BCCP (1919, 1927, 1937 u 1978 rr.) He ynoMuHanach 00
stoM. Toipko B Koncturymmu BCCP 1978 1. 3akperuisiochk
nonoxenue, uto B BCCP npuHuMaroTcss Mephl AJI OXPaHBL,
palMOHAILHOTO HCIIONB30BAHMS 3€MJIM M €€ HEeIp, PacTH-
TEJILHOTO M )KMBOTHOTO MHPa, BOAHBIX PECYPCOB, AJISI COXPa-
HEHHUS B YUCTOTE BO3yXa M BOJIbI, 0OECIICUCHHUSI BOCTIPOU3-
BOJICTBA MPUPOJHBIX OOTarcTB M YIy4IIEHHs OKPY)KaroILeH
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genmoBeka cpensl (cT. 18) [1].

B 1970-80 rozpl, 1o cyTH, HAONIOAAIUCH IEPBBIC MOIIBIT-
KM 3aKpEIUICHHs B HOPMaTHBHBIX NTPABOBBIX aKTaX IpaBa Ha
0IIaroNpHSATHYIO OKPY)KAIOIIYI0 Cpey. JTO CBSI3aHO OBLIO C
9TanoM Koau(UKaIMK 3aKOHOATEILCTBA B 00JaCTH MPHUPO-
JIOTIONBb30BAHUS U OXPAHBI IIPUPOJIBL.

OOs13aHHOCTh TOCYAApCTBA OOECIEUNTH 3KOJIOTHUECKYIO
0e30MacHOCTh HalllIa 3aKkpervieHne B Jlexnapanuu o rocy-
nmapctBeHHOM cyBepennTere BCCP 1990 1.

5 cenrsopst 1991 r. cre3nom Hapoausix aemyraroB CCCP
Obuta npunsarta Jleknmapauusi mpaB U cBoOOj YeloBeKa, Ijie
MpaBo Ha ONArompHATHYIO OKpykatomyio cpeny B CCCP
BIIEPBBIC OBLIO BBIJIEIICHO KaK caMOCTOsITeNIbHOE 1paBo. Taxk,
B CT. 29 OBbLJIO NMPOBO3IJIAILIEHO, YTO YEJIOBEK MMEET IPaBO
Ha OaronpusATHYIO OKPY>KAIOILYI0 CPEAy U Ha BO3MEIICHHUE
yiep6a, MPUIMHEHHOTO €ro 37I0POBBI0 U HMYIIECTBY IKOJIO-
THYEeCKUMH HapyieHusmMu (cT. 29) [2].

B 1992 r. 6611 mpuasT 3akoH «O0 0XpaHe OKpYKaromei
Cpesibl», T/Ie YCTAHABIMBAINCH NPABOBHIE OCHOBBI OXPaHBI
OKpY’KaloIIel Cpesibl, IPUPOIONOIb30BaHNSA, COXPAHEHHS U
BOCCTAHOBIICHHSI OMOJIOTHUECKOTO Pa3HOOOpa3ws, MPHPOA-
HBIX PecypcoB 1 00beKToB [3].

B Koncruryuun Pecniyonuku benapycs 1994 rona Obuu
3aKpEIUIEHbl OCHOBHBIE 3KOJOTHYECKHE IIpaBa TPaxJaH:
TIPaBO Kayk/I0TO YeJIOBEKa Ha OIaronpHsATHYIO OKPYKaIOIIyTO
cpejly ¥ Ha BO3MEIIEHHE Bpe/ia, IPUYNHEHHOTO HapyILIeHUEM
3TOTO TIpaBa; MPaBO Ha MOJNydeHHE MHPOPMALUH O COCTOS-
HUU OKpY’Karouien cpeasl [4].

C 1996 r. B PecnyOnuke benapych npuHST psiji OCHOB-
HBIX HPUPOIOOXPAHUTENBHBIX U MPUPOJOPECYPCHBIX 3aKO-
HOZATEJIbHBIX aKTOB: 3aKOHBI «O0 OXpaHe M UCIIOIb30BAHUH
KUBOTHOTO MHpay, «O TocyapCTBEHHOH 3KOJIOTHYeCKOn
skcriepTuze», «O0 oxpane armochepHoro Bozmyxa», «O0
OXpaHe 030HOBOTO cIos», «O0 oTX0Hax» U JIp., a TaKKe KO-
nekcel «O Henpax», «O 3emmen, JlecHol konekc, Bomaubiit
xozexc. B 2002 r. mpuHsATa HOBasg pemaknusa 3akoHa Pecrry-
6mmkn benapych «O0 oxpaHe OKpYKarome cpebh».

ITo Bompocam okpy:xatomieit cpensl Pecmy6nuka bema-
PYCh MPHCOEAUHMWIACH KO MHOTHUM MEXIyHApOAHBIM JOTO-
BOpaM, SBJISETCS YIaCTHUIIEH MHOTHX MEKTyHAPOIHBIX KO-
JIOTUYECKUX opranusanuid. Hanpumep, 0CHOBOIOJIAratoIuM
MEKIYHApPOIHBIM JIOTOBOPOM B JAaHHOH 0OIacTH SBISETCS
Opxycckast KOHBEHIHS O JIOCTYIIe K MH(OPMAINH, yI9acTHH
00IIECTBEHHOCTH B TPOLECCe MPUHSTHSI PELICHUI U JIOCTY-
TI€ K MPABOCYAMIO 110 BOMPOCAM, KACAIOLIUMCS OKPY>KaIOIIEH
cpenbl, IpucoenHeHne benapycu k Hell yTBepKaeHHO YKa-
3oMm [Ipesunenta Pecniyonuku benapyce 14 nekadps 1999 r.,
Ne 726.

Cremyer OTMETHTbH, YTO 3aKOHOJATENILCTBO, 3aKPEILISIO-
11ee MpaBo Ha OJArONPHSITHYIO OKPYXKAIOLIYIO Cpejy, THHa-
MHYHO pa3BuBaeTcsa. [ocymapcTBeHHOI mporpammoit «Ox-
paHa OKpyXarolel cpeabl M YCTOHYMBOE HCIIOIb30BaHHE
MPUPOAHBIX pecypcoB» Ha 2021-2025 roxel ompezneneHa
LIeNTb — 00ecHedeHne IKOIOTHUECKH ONaronpusaTHBIX ycio-
BUI JUIS KHU3HEACATEIBHOCTH TPaXkJIaH, OXpPaHbl OKPYKako-
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IIei cpeIbl, COXpaHEHHE U YCTOWYMBOE HCIIOIb30BAHHE MPH-
POIHBIX PECYPCOB.

Taxum oOpaszom, B Pecrybnuke Bemapycr Habmromaercs
CTpEeMIICHHE 3aKOHOIaTeNst 3aUKCUPOBATh MPaBO Ha Oiaro-
MPUSTHYIO OKPYIKAIOIIYIO Cpey Kak 0CoObIld 00BEKT IpaBo-
BOTO PEryJIMPOBaHUS, OIPEICINUTD €T0 COIePIKAHNE, a TAKIKE
CpencTBa ero 00eCreYeH s 1 3alHThl.
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YYACTHUE I'PA’KJAH B OCYIIECTBJIEHUA
ITPABOCYIUA

Mapmysesuu M.B. (BUII)

I'paxgane, ydacTBYIOIIME B OCYIIECTBICHHH IIPAaBOCY-
TSI, TIPEACTABISIIOT cOOOH TaK Ha3bIBAGMBIH «IJIac HAPOJa»
B Cy€, UTO IMpUAACT CUCTCMEC IMpaBOCyausA NEMOKpATHU3M, a
MIPUHUMAEMBIM CyI€OHBIM PEIICHUSM — JETUTUMHOCTb.

Bompoc o Bei6ope hopmbl ydacTus rpaxkJaH B OCyIIeCT-
BJIGHHH NPABOCYIHUSI OCTAETCsl TUCKycCHOHHbIM. Cpenn Oe-
JIOPYCCKUX MPaBOBENOB MMEIOTCSI KaK CTOPOHHUKH, TaK U
MIPOTUBHHKH JCHCTBYIOIIEH MOJICNIN YIAaCTHS I'PakKaaH B OT-
IIPaBJICHUU [IPABOCYIU.

Cornacuo ct1. 32 YIIK Pecny6muku bemapych yromoBHbIe
Jiena B CyJe TepBOi MHCTAHIMH PacCMaTpUBAIOTCS CyIbei
€AMHOJIMYHO WM KoiulernanbHo. KosmnermampHoe paccMmo-
TPEHHUE YTOJOBHBIX JIEN OCYIIECTBISETCS CYIOM B COCTaBE
CYIbM M JIByX HapOJHBIX 3acenarencii. Komterns B cocrase
CyIbU U JIByX HApOJHBIX 3acefaresiell pacCMaTpUBaeT Jena
0 MPECTYIIICHUSX, 32 KOTOPBIE YTOIOBHBIM 3aKOHOM TIpE/yC-
MaTpHBAIOTCSl HaKa3aHUE CPOKOM CBBIIIE JICCATH JICT JIMIIC-
HUS CBOOOBI WIIM CMEpPTHasl Ka3Hb, a TAKXKE JeJa O MPecTy-
TUICHUSX HECOBEPIICHHOIETHHX [ 1].

Crnemyer OTMETHTH, YTO MCTOPHUYECKH MNEpBOH (opmoid
y4acTusi TpaKaaH B CyIeOHOM PacCMOTPEHUU JIEN SIBJISIOT-
s TIPUCSDKHBIE 3aceareny. Briepeeie oHU MOSABUINCH B AH-
. VIMeHHO TaM ObUTH BBIPaOOTaHbl OCHOBHBIE TIPHHITUIIBI
HX YYaCTHs B YTOJIOBHOM IIPOLIECCE.

[Ipu nmpoBexennu cyaedHON peopmbl B Poccuiickoit nM-
nepun 1864 1. OBUT YUPEKACH CyIl C y4acTHEM IIPHCSIKHBIX
3acenareneid. Ero He cpa3y npu3Haiu IOPUCTHI, B TOM YKCIIe
ajBokarsl. Hanpumep, n3BeCTHBIN 10pUCT ypoxkeHel benapy-
cu Bragnmup Jannmnosny CriacoBUY BHaYasle CUMTAN, YTO



«HAPOA HE CO3pel IS Cy/a MPUCSKHBIX, HE yMesl OTANYaTh
HayaJIbCTBEHHOTO MPEIIICAaHus OT 3aKkoHay. [1o3xke oH oTMe-
Yall, 4TO «...IPUCSKHBIE HUYEM HE MOTHBHPYIOT CBOETO pe-
LIEHNUs], TO3TOMY B CBOUX CY)KJEHHSAX HECPAaBHEHHO CMeElee
U penuTebHee, ooee OepyT Ha cOBeCThY [2].

Kak nokaspiBaeT MUpOBasi MPAKTUKA, PACCMOTPEHHUE yTO-
JIOBHBIX JI€1 C y4aCTHEM IMPUCSIKHBIX SIBISIETCS OJHUM H3
BEJIMKHUX JOCTWKEHHUH YelOBeUeCTBa JUIS 3aIllUThl IIPaB,
cBOOOJ ¥ 3aKOHHBIX MHTEPECOB JTUIHOCTHU, OCYIIECTBICHUS
MPUHIUIIOB PaBEHCTBA, COCTA3ATENILHOCTH, INIACHOCTU U He-
3aBHCHUMOCTH CyJIel, yCTaHOBIEHHS HCTUHBI 10 JIENTy U BHIHE-
CEHHMsI CTIPABEIIMBOTO MIPUTOBOPA. YOEAUTEIbHbBIE apIyMEH-
TBI Ha 3TOT CUYET NMPHUBOJSTCS B Tpy/e npodeccopa Mzademns
WBanoBHbl MaptuHoBuY: «Jl0Ka3aHO, YTO CyJ IPUCSKHBIX
CIOCOOCTBYET MOBHIIEHUIO MPOGECCHOHATN3MA YTOITOBHON
IOCTHLIMH. SIBIsisick O71HOHM M3 (popM HapomoBIACTHS, OH CO-
JieiicTByeT (POPMUPOBAHUIO TPAXKIAHCKOTO 00IIECTBa, HPAB-
CTBEHHO-IIPABOBOMY BOCIIUTAHHIO HACETIEHNUSI, PA3BUTHIO €TO
COLMAJIbHOM akTUBHOCTWY [3, ¢. 9].

Ha moit B3, yupexxeHue cyja ¢ ydacTHe IPUCSHKHBIX
3acemareneii B Pecriyonuke benapyce craHeT cymiecTBeHHON
rapaHTHEH 3aIIUThI IpaB ¥ CBOOOM TpaxkJaH, KOrja OHU 00-
BUHSIIOTCSI B COBEPLUCHUM TSKKUX IpecTyruieHuid. Iloaran-
HOE BBEJICHHME Cy[a IPUCSIKHBIX MO3BOJHMIO OBl M3BICKATH
HeoOXoanMble (MHAHCOBBIE M MAaTCpPHAIbHO-TEXHUYECKHUE
CpeICTBa, MO100PaTh U OATOTOBUTH KaJpHI.
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HCTOPUSA BOSBHUKHOBEHUSA U PABBUTUA
OPI'AHOB ITPUHYIUTEJIBHOI'O UCITOJTHEHUSA
HA TEPPUTOPHUU BEJIAPYCH

Mapmuna A.H. (bHII)

B mpaBoBOM rocymapcTBe MpaBOCYANIO, 0053aTEIEHOCTH
U CBOEBPEMEHHOCTHU HCIIOJIHEHUS Cy/IeOHBIX pEelleHNH Mpu-
JlaeTcs JOBOJILHO Ba)kHOE 3Ha4deHue. Eme Apucrorens B Tpy-
ne «[TonuTrka» TOBOPHII O TOM, YTO «HE OBIIIO OBl HUKAKOMH
T10JIB3bI B TPAaBOCYAUH, €CJIN ObI peuicHuA cya HE MIPUBOAN-
JIUCh B UCTIONHEHHE...» [1, c. 584].

CrerneHp peasbHOCTH UCTIOMHEHHS TOCTAaHOBIICHUH CY/I0B
U JIpyTUX OPraHoB SIBJISAETCS [TOKA3aTeIeM COCTOSHUS Cy/1e0-
HOM BETBH BJIACTH, J1a ¥ TOCYIapPCTBEHHOH BIACTH B IIEJIOM.

Bo3HMKHOBEHNE W Pa3BUTHE OPraHOB MPHUHYIUTEIHEHOTO
UCIIOJIHEHUS Ha Teppuropuu benapycu uMeer JaBHUE UCTO-
puueckue kopau. B Pycckoit IlpaBae, namstHuke npasa XI

BEKa, YIMIOMHUHAIOTCS OTPOKH, MEUHHKH, JIETCKHE, KOTOPHIC
3aHMMAJIMCh UCTIOJHEHHEM Cy/ieOHBIX peleHnid. B cratyrax
BKIJI 1566 u 1588 1. rOBOPUTCS O JOKHOCTH BO3HOTO, KO-
TOPBIH BBIMTOJHSJ MOJHILEHCKNE PyHKIINH, B TOM YHCIIE ObLI
00s13aH 3a1ep)KUBaTh MPECTYITHUKOB, MPOBOAUTH JJO3HAHUE,
a TaKKe BBIONHI (YHKIHUU CyAeOHOTO MpUCTaBa, NPaBU-
TEJILCTBEHHOTO Kypbepa. B aTux sxe craryrax ObIIM NMpomH-
CaHBbI CJIOBA MPHUCATH, KOTOPYIO JaBajl BO3HBIM Mepes BCTy-
mieHneM B HoKHOCTh. B xoH1le XVII Beka 3Ta JOIKHOCTD
Obuta ynpasnHeHa. aKTHYECKH EIMHCTBEHHBIM OPTaHOM
MIPUHYUTENILHOTO UCTIOJHEHHS CTajia 00Iast MOMULHS.

B xone cyne6Hoit pedopmer 1864 roma 1omKHOCTE Cyae0-
HBIX TIPHCTaBOB ObuIa BHOBB BBezieHa. CyneOHbIE MPHUCTABEI
COCTOSUTH IIPU KaCCALlMOHHBIX JemnapraMeHTax [IpaBurens-
ctBytomero CeHara, pu CyneOHBIX MajlaTaX W IPH OKPYXK-
HBIX Cy[ax JJIsl NCTIOJTHEHUsI AeHCTBUI, BO3IaraeMblX Ha HUX
yCTaBaMH YTOJOBHOTO M TI'PakJaHCKOTO CyIOIPOU3BOJICTBA
u YupexneHHeM CyaeOHBIX ycTaHOBIEeHHH. McmomHenne
CyeOHBIX pELICHUH M ONpeNeNICHNUH, MCIOIHEHUE PacIo-
PSDKEHUE NpeiCce/IaTesIbCTBYIOLIETO B Cy/IeOHOM 3ace/iaHuy,
JIOCTaBKa MOBECTOK — KOMIIETEHIIHS Cy[IeOHBIX IPHCTaBOB.

ITocne Oxta0pwckoii peBomronnu 1917 . dpyHkum cy-
JIeOHOTO HCIIOTHEHUS! BBIMOIHSIIN Cy/leOHbIEe HCIOIHUTEIH,
KOTOpBIE COCTOSIIIN TIPH Cy/ax.

B 1928 romy Komnerueit Hapkomiocta Oblil paccMOTpeH
BOIPOC 00 MHCTUTYTE Cy/IeOHBIX UCIIOJIHUTEIICH U repenade
ero ¢yaxmmit Mmumummn. B 1931 1. [Tocranosnennem Coge-
ta Haponusix Komuccapos BCCP uHCTHTYT CyneOHBIX Hc-
nosnHuTeNnel mo BepomctBy Hapkomiocta BCCP Obur nuk-
BUAMPOBAH, (YHKINHU BO3JIOKEHBI HAa OpTraHbl MUINLIUHN. B
TOCIIEAYIOIIEM HHCTUTYT CyA€OHBIX UCTIOTHUTECH OBbLT BO3-
BpateH B Hapxomioct BCCP.

3akononatenscTBO B 1960—-1985-¢ IT sIBIsITOCH FOpHInIe-
CKHM OCHOBAHHEM JICSITEIEHOCTH CITyKOBI CyeOHBIX UCIION-
nureneil. CTpyKkTypa citykObl onpezessiach Ha IPUHILUIAX
ee momunHeHus TeppuropuabHeM opranam KITCC u rocTtu-
uun [2]. o 1998 rona ucnonHeHHe MOCTAaHOBIEHHM Bcex
CYJIOB B pecyOiIMKe MPOU3BOIMIOCH CYIeOHBIMH UCIIOIHHU-
TEJSIMHA, COCTOAIINMH TIPH PaiioHHBIX (TOpoacKuX) cynax. C
1 suBaps 1998 roga B cTpyKType XO3HCTBEHHBIX Cy/10B Pe-
cnyOnmuku benapych co3maHa camMocTosiTeIbHAS CTPYKTypa
— Cayx0a cyneOHBIX UCTIONHUTENEH X03HCTBEHHBIX CY/IOB.

Vkazom Ilpesnpenra Pecryonmukn Bemapycs Ne 530 «O
HEKOTOPBIX BOIPOCAX COBEPIICHCTBOBAHUS OpraHU3alUd
UCTIOJTHEHUsSI Cy[eOHBIX MMOCTAHOBJIEHUH W MHBIX HCIIOIHU-
TEJIBHBIX JJOKyMEeHTOB» ¢ | stHBapst 2014 rona B PecmyOnnke
benapych oOpa3oBaHa eanHasi CHCTEMa OPraHOB IPHHY/IHU-
TEJILHOTO MCIIOTHEHUS, KOTOpasi 00bEeNHMIA CY/IeOHBIX HC-
MTOJTHHUTEIEH OOIINX U XO3SHCTBEHHBIX CYIOB [3].

C o0OpazoBaHHEM CHCTEMbI OPraHOB NPUHYAUTEIHLHOTO UC-
TIOJTHEHMSI 3HAYUTENIFHO PACIIUPHINCH MTOJTHOMOYHS Cyae0-
HBIX Hcnonuutenei. Tak, cyneOHbIe HCTIOTHUTEIN Ha IeNICHBI
MOJTHOMOYHSAMH I10 PA3pPEIICHUI0 BOIPOCOB MPEKPAIIeHUs
UCTIOTHUTEIILHOTO TIPOU3BOACTBA, OOBSIBICHUS JJOJKHUKOB B
PO3BICK, HANPABICHUS B PETHCTPUPYIONINE OpPraHbl U Opra-
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HU3aIMH 3a[IPOCOB Ha MPEIMET HAINYHS Y JTOJDKHHKOB UMY-
mecTBa U JCHCKHBIX CPCACTB.

C mas 2017 roga B bemapycu BCTynuiio B CHiTy HOBOE 3a-
KOHO/IaTEJIbCTBO O IIPHHYANTEIHHOM UCTIOHEHUH: 3aKkoH Pe-
cnyonmuku benapyces «O cyaeOHBIX UCIIOMHUTENSIX)» U 3aKOH
Pecny6onmuku Benapyce «O0 WMCTIOMTHUTETHHOM MPOHM3BOA-
cTBe». JlaHHBIE 3aKOHBI YCTaHABIMBAIOT KOHIIETITYaJIbHBIC
OCHOBbI BE€ACHUA HUCIIOJHUTECIBHOI'O MPONU3BOACTBA 110 BCEM
KaTeropysiM HCIOIHUTENbHBIX JOKyMeHTOB. HoBoe 3akoHO-
JIaTeJIbCTBO BO MHOTOM HalpaBieHO Ha (pOpMHUpOBaHUE €H-
HOOOpPa3HOH NPaBONPUMEHHUTENILHO ITPAKTHKH B PeCITyOIu-
Ke.

Opransl IPUHYAUTEIBHOTO HcTionHeHus PecryOnuku be-
Japych TOOMINCH 3aMETHBIX YCIIEXOB B OpraHU3alluu CBOEH
JIESITEIbHOCTH M TOBBIIICHUH PE3yIbTaTUBHOCTH HCTIONHE-
HUSI CyIEOHBIX TTOCTAHOBJICHUH W WHBIX HCIIOIHUTEIBHBIX
nokymeHToB. CoOutofieHne M OXpaHa MHTEPECOB Tocyaap-
CTBa, TIPaB M 3aKOHHBIX WHTEPECOB IOPUIMUYECKHUX U (pu3u-
YECKHX JIMI IIyTEM CBOEBPEMEHHOTO MCTIOIHEHUS CylIeOHBIX
MOCTAHOBJIICHUM W HWHBIX HCIOJHUTEIbHBIX JOKYMCHTOB
OCTAeTCsl aKTyaJIbHOM 3ajayeil OpraHoB MPUHYAUTEIBHOIO
UCTIOJTHEHUSL.
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HOPAAOK BBIIBUKEHUA U PETUCTPALIUU
KAHMJATOB B JEITYTATBI MECTHBIX
COBETOB JEITYTATOB

Menvnux B.A. , Iquyazu P.P. (FUII)

Mectabie COBETHI ICIYTaTOB SIBISIFOTCS TPEACTaBUTEIIb-
HBIMH TOCYJapCTBEHHBIMU OpraHaMH, N30MPaeMbIMU Ipa-
JTaHAaMH  COOTBETCTBYIOMIMX  aJMHHHCTPAaTHBHO-TEPPHUTO-
puanbHeIX eanHuL. Cpok nmomHomounit MmectHoro CoBera B
coorBercTBuM co cT. 118 Koncruryuuun PecnyOnuku bena-
pycs — 5 mer [1].

B cootBerctBuM co ct. 1 3akona PecrmyOnuku benapych
«O craryce nemyrtara MectHoro CoBeTa AEMyTaTOB)» JIEMy-
taroM MecTHOro CoBeTa AEMyTaToB SBIIAETCS CBOOOTHO
N30paHHBIA TpaXKJaHAMH, TNPOKUBAIOIIMMH HA TEPPUTO-
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pHH, BXOAAIIEH B M30MpaTEeNbHBIH OKpPYT, MPEICTABUTEINb,
YIOJHOMOYEHHBII Y4acTBOBAaTh B OCYILECTBICHUH ToCy/ap-
CTBEHHOI BiacTH MecTHbIM COBETOM, MPEACTABIATh CBOUX
n3duparenell B roCyIapcTBEHHBIX OpraHax M JPyTHX Opra-
HU3aluAX, OCYLIECTBJIATH HWHBIC IMOJHOMOYHUA, MPEAYyCMO-
Tpernbie Koncturynmeit PecmyOmmxm bemapycs, Bbimey-
Ka3aHHBIM 3aKOHOM M JPYTMMH aKTaMH 3aKOHOJATEIIbCTBA
Pecny6nmuku benapycs [2].

Kannunar B emyTaTbl MOXKET BBIJBUTaThCS TPEMS CIIOCO-
O6amu: 1) m3buparesnsimu myTeM cOopa HoAIKCe; 2) TTOIUTH-
4yecKoil maprueii; 3) TpyAoBbIM KOJIJIEKTHBOM.

Kannunaramu B gemytarsl MecTHBIX COBETOB MOTYT OBITH
BBIJIBUHYTHI TPaK/IaHe, KaKk MpOoXKUBaroIue 1100 padoraro-
LIMe Ha TEPPUTOPUH COOTBETCTBYMOLIEro MectHoro CoBera,
a Taroke paboTaloIie B OPraHNU3alnsiX, PACIOIOKEHHbBIX Ha
TeppUTOpUH Apyroro MectHoro CoBera, HO CBSI3aHHBIX C
Y/IOBIIETBOPEHUEM TIOTPEOHOCTEH HACEIICHUS U COLMAIIbHBIM
pa3BUTHEM TEPPUTOPHH JaHHOTO MecTHOTO CoBeTa.

W36uparenbHOe 3aKOHONIATEILCTBO MO3BOJISIET BBIIBHU-
HYTBCA KaHAUAATOM B ACIYTATbl KaK OAHUM M3 YKa3aHHBIX
Croco0oB, TaK M HECKOJIBKUMH. BMecTe ¢ TeM rpaxIaHuH
MOXKET BBIJIBUTaThCS KaHIMIATOM B JICTyTaThl TOJBKO IO
OJJTHOMY HM30Mpare]bHOMY OKpYTY IO BBIOOpaM B MECTHBIH
CoBeT JemyTaToB COOTBETCTBYIOLIETO TEPPUTOPHUAIBEHOTO
ypoBHsL. [3].

BI)II[BI/I)KCHI/IC KaHIUAaToB B JACIYyTaTbl MECTHBIX CoBeToB
myTeM cOopa Toanucei n30upaTeneil OCyIecTBIsAeTCS HHH-
LMATUBHOW Ipynnoi B konuuectse oT 3 10 10 yenosek.

JleiicTByromiee M30UpaTEIbHOE 3aKOHOAATEIBCTBO yCTa-
HaBJIMBAET CIECAYIOMNE KBOTHI JUIsS BBIIBIKCHUS KaHIUA-
TOB B JICMYTAaTHI ITyTeM cOopa mojnucei n3dupareneit — He
Mmenee 150 yenoBex 1isi BBIABIKEHUS] B 00J1IacTHOH U MuH-
ckuit roposckoit CoBeT; He MEHee 75 4eToBeK — B paiOHHBIH,
TOpoACKOi (roposa obnacTHoro nmogunHenus) CoBet; He Me-
Hee 20 yesoBeK — B TOPOACKOH (roposia paifoHHOTO MOAYHHE-
HUS), TIOCETKOBBIN U celbCkuii COBETHI.

BbIBIOKeHNE KaHAWAATOB B JICTTyTaThl OONACTHBIX, MUH-
CKOTO TOpOZICKOTO, PallOHHBIX, TOPOACKUX (TOpogoB 00-
nactHOTO moxynHeHHs1) COBETOB OT MOJUTUYECKUX MapTHil
OCYIIECTBIISETCSI COOTBETCTBYIOIIMMHU PYKOBOASIIINMH OpTa-
HaMH CO3JaHHBIX B YCTAHOBJICHHOM HOPAJAKE 10 Ha3HAYCHU
BEIOOPOB 007acTHRIX, MUHCKONW TOPOICKOH, paifoHHBIX, TO-
POJICKMX OpPraHNW3alMOHHBIX CTPYKTYP 3TUX MAPTHH.

BoliBmKeHUE KaHIUIATOB B JCMyTaThl TOPOACKHUX (TOPO-
JIOB PaliOHHOTO TIOTYMHEHUS), TOCENKOBBIX U cenmbckux Co-
BETOB OT MOJUTHYECKHUX MAPTHH OCYIIECTBISIETCS COOTBET-
CTBEHHO PYKOBOJSILIMMM OPraHaMU PAallOHHBIX, TOPOICKUX
OPTaHM3ALMOHHBIX CTPYKTyp 3THUX MapTHi, CO3JaHHBIX B
YCTaHOBJICHHOM TIOpSIIKE /10 Ha3HadYeHHs BbIOOpoB. Kanam-
JIaTOB B JEMYTaThl TOPOACKHUX (TOPOAOB PAOHHOTO MOAYH-
HEHH), TOCEJIKOBBIX U CeIbCKUX COBETOB MOTYT TaKXKe BbI-
JIBUTaTh CO3/IaHHbIC HA TEPPUTOPUH 3THX MecTHbIX COBETOB
TNEPBUYHBIC OpraHru3alun 3TUX MOJUTUYCCKUX l'[apTl/II‘/lI.

BbIIBIDKEHNE KaHAWAATOB B JAEMYTaThl OOTACTHOTO H
Mumnckoro ropozckoro CoBeTa OCYIIECTBISIETCSI TPYHAOBBI-



MH KOJUICKTHBAaMH, PACIOJIOKEHHBIMH Ha TEPPUTOPHUHU CO-
OTBETCTBYIOILETO M30MPATEIBHOTO OKPYTra, a KaHIUIaTOB B
JIETTyTaThl PaifOHHOTO, TOPOJCKOT0, TOCEIKOBOTO, CETLCKOTO
CoBera — TPY/IOBBIMH KOJIJIEKTUBAMH, PACTIOIOKEHHBIMU Ha
TEPPUTOPUH COOTBETCTBYIOIIEro MmectHoro Cosera.

3aKOH MpeABsBIseT TPEOOBAHUS K YHCICHHOCTH TPYIO-
BOTO KOJUICKTHBA /ISl BBIABMIKCHHS KaHHUarTa B JICITyTaThI.
TaK, ITPpU BBIABUIKCHUN KaHAWJATOB B ACNIyTAaThbI O6J'IaCTHOFO.
Musckoro ropozackoro CoBeTa TpyI0BOH KOIJIEKTHB JOJKESH
HaCYMTHIBATh He MeHee He MeHee 150 paboTaromux; py BbI-
JBWKCHUUN KaHAUAATOB B ACTTYTAaTbl paﬁOHHOFO, TopoaCKoro
(ropoma obmactHOrO MomumHeHUs) CoBeTa - HEe MeHee 75
paboTaronyx; NpH BBLABMKEHUN KAaHJUIATOB B JICITYTATHI
TOPOJICKOro (Topoa pallOHHOTO MTOTYUHEHHST), TOCEIKOBOTO,
cenbckoro Cosera He MeHee 20 paboTaronux.

BrliBIKeHNE TIPOBOANTCS Ha COOpaHUM TPYIOBOTO KO-
nextuBa. CoOpaHue CO3BIBAIOTCS aIMUHHCTPALIMEH OpTraHu-
3aIlM KaK 110 COOCTBEHHOH MHUIMATHBE, TaK W 110 MHUIIHMA-
TUBE TPYyNIBl PAOOTHUKOB (M30Mpareneil) B KOJINYECTBE HE
MeHee 10 yenosexk.

Ha coOpaHum HOMKHO MPHCYTCTBOBATH OOJee IMOJIOBH-
HBI COCTaBa KOJUICKTHBA. B ciryuyae, eciim CO3bIB COOpaHUs
3aTPYIHEH 10 pa3jIMuHbIM NpHYuHaM (OOJIBLION YHCIIEH-
HOCTH paOOTHMKOB, MHOTOCMEHHOCTH, TEPPUTOPHAIBHOM
Pa300LICHHOCTH CTPYKTYPHBIX MOAPA3AeIICHNUIT), BBIIBHKE-
HUE MOXKET IPOBOIUTCS HAa KOH(PEPEHUMH M IPABOMOYHO
IIPU y4acTHX B ee paboTe He MEHEe IByX TPEeTel Jeeraros,
N30paHHBIX B YCTAHOBICHHOM B TPYJOBOM KOJUIEKTHBE IO-
psake. PemieHue coOpaHus Wix KOH(EPEHIMH TPYIOBO-
rO KOJIJIEKTHBA IPHHUMAETCS OOJBIIMHCTBOM TOJOCOB MX
YYaCTHHKOB.

Kaqu/maT B ACTTYTATbl MOXCT 6])ITI) BBIABUHYT OT HECKOJIb-
KHX MEHBIINX KOJUIEKTHBOB C OOIIEH YHCICHHOCTHIO pabo-
TAIOIMX B HUX HE MEHEE YKA3aHHOTO BBINIC Ha MX 0OIIeM
coOpanuu. [Ipr 3TOM OT Ka)10TO KOJIJIGKTHBA OpraHH3aluu
JTOJDKHO TIPHUCYTCTBOBATH 00JI€e TIOJIOBHHBI €T0 cocTana [4].

TpynoBoii KOJUIEKTHB MOXET BBIIBUHYTH TOJBKO OJHOTO
KaHAMIara B JAEIyTaTbl K&KA0T0 TEPPUTOPHUAIBHOIO YPOBHS
MecTHBIX COBETOB /Iy TaTOB.

[Tpu mpenocTaBneHNN HEOOXOAUMBIX JOKYMEHTOB IIPOU3-
BOJIMTCSI perucTpanus Kanaujara. M30uparenbHblil Koiekce
(ctT. 681) comepkuT mepedeHs OCHOBAHUH IS OTKa3a B peru-
CTpalMy KaHanuaaTa B genyTarsl. Cpeay HUX, B YaCTHOCTH:

— HECOOTBETCTBUA JiMLA, BBIJIBUHYTOI'O KaHIWJIATOM,
MIPEeIbABIIEMBIM TPeOOBaHMAM M HecoOmoneHusT TpedoBa-
HUMH, IpeycMoTpeHHbIX KosiekcoM, K BBIIBH)KEHHIO KaH/IU-
Jiara;

— HaJIM4Us Y HErO CyJMMOCTH;

— HETIPEJICTABIICHHS BCEX JIOKYMEHTOB, HEOOXOIMMBIX IS
perucTpauyy KaHIuaara;

— HEIOCTaTOYHOTO JUIS PETUCTpAalK KaHIUIaTa KOJIH-
YyecTBa JIOCTOBEPHBIX MOAMNHCEH n30mpareneii, coOpaHHBIX
B MNOAJACPIKKY BBIABMIKCHHA KaHAWJIAaTOM J'II/I6O HaJIM4us B
TIOATTMCHBIX JINCTAX 110 BBIBMKCHHUIO KaHU/IaTa B ICTTy TAThI
Gornee 15 MPOIEHTOB HEOCTOBEPHBIX TTOIHCEH OT 00IIero

KOJIIYCCTBA MTPOBEPEHHBIX MOATHCEH H30upaTenei;

— B MHBIX CJIydasaX HECOOTBETCTBUS MMOPAAKA BEIABUIKCHUSA
TpeboBaHusAM M306nuparenbHOTO Kosekca.

[To HarmeMy MHEHHIO, TTOPSIOK BBIIBIDKCHUS KAHIHIATOB
B JlenyTaThl TpeOyeT yTouHeHus. B wacTHoCTH, cnemyeT uc-
KITIOYUTH TPYAOBBIE KOJUIEKTUBBI M3 YHCIA CYOBEKTOB M30H-
paTeIbpHOTO TIpaBa, HAJCIUB TAKUM IIPABOM TOJBKO M30Mpa-
Tesiell U noauTuueckue naptuu. HeoOXonumocTh oTkasza ot
JTAHHON KOHCTHUTYIIMOHHOW HOPMBI HEOTHOKPATHO BHICKA3HI-
BaJyach pa3IMYHBIME OCITOPYCCKUMU CIICIIHATICTaMH B 00J1a-
cTH u30uparenpHoro mnpasa. K coxaseHuto, npu pa3padboTke
TEKCTa U3MEHEHUN U AO0NOJHEHUN B KOHCTUTYLMIO U BbIHE-
CEHHUH ero Ha pecmyOnmukanckuil pedepenaym 27 deBpains
2022 r. 5T0 MHEHHE He OBLIO YUTEHO.
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OTAEJBHBIE BOITPOCHI
KOHCTUTYIIMOHHO-ITPABOBOI'O
PETYJIMPOBAHUSA HAYUHOM
JAEATEJBHOCTHU B PECITYBJIUKE BEJTAPYCbH

Munuu C.A. (HI]3ITH)

Haquaﬂ ACATCIIBHOCTD BBICTYIIAET OAHUM U3 KIIFOUYECBBIX
HalpaBJIEHUN €IMHOM rocylapcTBEHHON MNOJIUTHKM Pecmy-
6muku bemapyck. B ycnoBusix coBpeMEHHOCTH, KOT/a Ipo-
meccsl nupoBoil TpaHchopMalMu 3aTPOHYIIH aOCOIFOTHO
Bce Cephl KUIHEACATETHLHOCTH, B OETOPYCCKOM 0O0IIIecTBe
3aKpeNuIOCch TIOHMMAaHWE HPUOPUTETHOCTH M BaKHOCTH
Hay4yHOI JesiTenbHOCTH. Hayka BbIlIa Ha HOBbIE pyOexH,
crana Oojee AWHAMHYHOHN, MproOpesia MHOTOACTIEKTHBIN 1
MHOTOBEKTOPHBIN xapakrep. [IpoBeaenne HayqHOTO MONCKa
C LCJIBIO TMOJIYUCHUA U BHEAPCHUS HOBBIX 3H8.HI/II‘/II, OTBCYa-
IONINX MOTPEOHOCTSAM YeJoBeKa, O0IIecTBa M TOCYyAapCTBa,
CEerofiHsl HE TOJIBKO aKTyaJIbHO, HO M HEOOXOIMMO TSI CO-
XPaHEHUs] YCTOMYUBBIX MO3ULUK HAlEHd CTpaHbl B MUPO-
BOM IpocTpaHcTBe. [Iponsomennme usMeHeHsl B HayYHOU
cdepe nmoTpedOBaIN POBEICHHS AKTUBHOW PabOTHI 1Mo 0be-
CIIEYEHUIO COOTBETCTBUSI HOPMATUBHO-IIPABOBOI'0 PETYIUPO-
BaHMS TEMIIAM €€ Pa3BUTHSI M COINIACOBAHHOCTH C ITOJI0KEHU-
smu Konctutyrun Pecniyonnkn benapyce.

B yactu uetBeproii cratbu 51 Koncrutyruu Pecry6nuku
Benapycs (nanee — KoHCTHTY1INS) 3aKpETIEHO, YTO TOCYyAap-
CTBO COJCHCTBYET Pa3BUTHIO KYJIBTYpPbI, HAYYHBIX W TEXHU-
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YECKUX HCCIIEAO0BaHUM, BHEAPCHUIO WHHOBALMK Ha Omaro
o0mmx uHTEpecos [1].

JlaHHass HOpMa TIO3BOJISIET BBIACITUTH OOBEKTHI TOCyap-
CTBEHHOH TOJIEPIKKH, CPEAN KOTOPBIX OTCIBHO OIpe/iese-
HBl Hay4HbI€ U HAay4YHO-TEXHHUYECKHE HCcliefoBaHus. Takoe
MIPUCTAJIBHOE U PAaBHOLIEHHOE BHUMAHHE CO CTOPOHBI IOCY-
JIapcTBa K BONPOCAM PAa3BUTHUS M YKPEIUICHHUSI HAYYHOTO U
Hay4YHO-TEXHMYECKOT0 MOTEHIMajIa CTPaHbl a0COIIOTHO 000-
CHOBaHHO. Hay4uHast n Hay4HO-TEXHHYECKasl NESITEIbHOCTD
TECHO B3aMMOCBSI3aHBI MEX/y COOOM, YTO B TOM YHCIIE Ha-
XOJMT CBOE OTPA)KEHHE M B MHBIX HOPMATHBHBIX MPABOBBIX
aktax Pecnyonmku benapycs.

CrnennalibHOE 3aKOHOJATENLCTBO, PEryupyoliee oomie-
CTBEHHbIE OTHOIIECHMS, BOSHUKAIOIINE TIPU OCYIIECTBICHUU
HAy9HOW IeSTETFHOCTH, TIPEICTaBIeHO 3akoHOM Pecmy6mu-
kn benapyce «O HaydHOH aesiTenbHOCTH» OT 21 OKTAOpS
1996 1. Ne 708-XII1I (nanee — 3akon Ne 708-XII1) [2].

3HauMMOE MECTO B PEIVIAMEHTAIMU OT/AENBHBIX BOIPO-
COB OCYIIECTBJICHUSI HAYYHOH JIESATEIFHOCTH 3aHUMaeT 3a-
koH Pecriyonuku benapyck ot 19 suBaps 1993 1. Ne 2105-
XII «O6 ocHOBax TrocymapcTBEHHON HAyYHO-TEXHHUYECKOU
momutukm» (Hanee — 3akoH Ne 2105-XI1I) [3]. OTmedueHHBIC
HOpPMAaTHBHBIE NPABOBBIE AKThl YETKO COIVIACYIOTCA MEXIY
c000i1 1 SABIAIOTCS OCHOBOIOJATAIONIMMH B paccMaTpUBae-
Mot cdepe.

Wzyyenue wucropuu (GHOpMUPOBaHHS 3aKOHOIATEIHCTBA
B cepe HaydHOU NEATETHHOCTH B IMOCTCOBETCKHH MEPHO.
nokasano, uro B 1993 roxy B Pecrnybmuke bemapyck Obin
MPUHAT €AMHBIN U ocHOBomnonararonmii 3akod Ne 2105-XII,
HalpaBJIeHHbIH Ha KOMIIJIEKCHOE PETYIHpPOBAaHHWE HAyYHOMH,
Hay4YHO-TEXHUYECKONH ¥ MHHOBAIIMOHHON JIESTEIBHOCTH.

CroycTs rofpl, HECMOTpsl Ha pa3paboTKy CHEeLUaTbHOTO
3aKOHONIATEIhCTBA B KAKIOH M3 Tpex obmacTel, 3akoH No
2105-XI1I He yTpaTua cBO€H CHIIBI U JO CUX ITOP MPOAOIIKAET
perlaMeHTHPOBaTh OTAEIbHBIE BOMPOCH! HAyYHOW M Hayy-
HO-TEXHUYECKOH JEeSITeNbHOCTH, HECMOTpPS Ha HEOJHOKpaT-
HO BHECEHHBIC B HETO N3MEHEHHUS U JOTIOTHCHUSL.

B nepByto ouepens cnemyeT ykaszarh, 4To 3akoH Ne 2105-
XII ompenenser MpaBoOBblE M OPraHU3ALUOHHBIE OCHOBBI
TOCYJapCTBCHHOW HAy4YHO-TEXHWYECKOH moiautuku Pecrmy-
Onuku benapychk M mpeaycMarpuBaeT KOMILJIEKC METO/IOB U
CPE/ICTB y4acTus TOCY1apCTBa B YIIPABICHUN HAYYHOU U Ha-
YYHO-TEXHUUYECKON AESITeNbHOCTBIO [3].

B 3akone Ne 2105-XII Obuti BHepBble 3aKpeIUICHbI TO-
HATHS «TOCYJApCTBEHHAs! HAYYHO-TEXHUYECKAs TOJIUTHKAY,
«Hay4HBIC NCCIICIOBAHUY, «HAYTHO-TEXHUYECKAs JEeSTEIIb-
HOCTBY» U JIp., YTO YKa3bIBACT Ha €ro INI00AIbHbIN XapaKkTep 1
€IMHOOOpa3HbIe MOAXO/Bl B PETYIHMPOBAHUU HAyYHOH U Ha-
YYHO-TEXHHUUYECKOH EATEIBHOCTH, a TAKKE JIEMOHCTPHPYET
TECHOE B3aMMOJAEHCTBHE U B3aMMOJOIOIHEHUE YyKa3aHHBIX
BHJIOB JICATEIIFHOCTH TIPH PEIICHUN TE€X WIIM MHBIX 3a1ad [3].

B nelictByromet penakuun 3akona Ne 2105-XII raxxe
COXpaHsieTCss ONTHMAJIbHBIA 0ajaHC B perIaMeHTHUpPOBa-
HUM Hay4YHOM M HAy4YHO-TEXHUYECKOM AESITeNbHOCTH. Tak,
K mpumepy, B npeamOyine 3akona Ne 2105-XII 3akperuiero,
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YTO JIAHHBIH 3aKOHOAATEIBHBIH aKT «0OECIeYnBacT SKOHO-
MHUUECKHE U NPABOBbIC TapaHTUU HAYYHOW U HAYYHO-TEXHU-
geckoi nesrenbHocTH» [3]. B cTarbe 1 3akona Ne 2105-XI1
OTIPEZIETICHO, YTO «TOCYJapCTBEHHAS HAyYHO-TEXHUYECKAs
MOJIMTHKA — HEOThEeMJIeMas 4acTh COIMAJIbHO-3KOHOMHYE-
CKOH MONNTHKH, BKIIOUYAOIIAs YCTAHOBICHHBIC HACTOSIIINUM
3aKOHOM OCHOBHBIE IIEJIH, ITPUHIINIIBI, HAIIPABICHHUS U CIO-
cOOBI BO3JEHCTBHS TOCYapcTBa Ha CYOBEKTbl HAyYHOH U
Hay4YHO-TEXHUYIECKON JEATEbHOCTH, HOPAIOK B3aHMOOTHO-
HICHUH MEX/Ty HUIMHU U TOCYIapCTBOM, a TaKKe MEXIY CyOb-
€KTaMHM HAy4YHOH M HAay4YHO-TEXHUYECKOW JAESITEIbHOCTID)
[3]. B crarbe 7 paccMaTpiBaeMoro 3aK0Ha yCTaHOBJIICHO, UTO
«00BEKTaMH TOCYJaPCTBEHHOW HayYHO-TEXHHYECKOW MOJIH-
THUKH SIBIISIIOTCS, HAPSILy C UHBIMU, HAYYHAs! U HAyYHO-TEXHH-
qgeckas JesITebHOCTEY [3].

Kpome Toro, 0 KOMIUIEKCHOM M COTJIACOBAHHOM PETYIIH-
POBaHMM HAy4YHOM M HAay4YHO-TEXHHUYECKOH JesATEeIbHOCTH
TOBOPUT, K TIPHUMEPY, TOT (PAKT, YTO MOHATHE «HAYYHBIE HC-
cnenoBaHus» packpsiTo B 3akone Ne 2105-XI11 [3], a ompene-
JeHust OpM Hay4HBIX HCCIIEOBaHUN ((pyHIaMEHTaIbHbIC U
MIpUKIIaAHEIe) 3aKperuieHsl B 3akone Ne 708-XIII [2].

HVcxonst N3 N3710’KeHHOTO MOYKHO 3aKIIOUUTh, YTO HAayqHAsT
U HayYHO-TEXHHUYECKasl JEeSITEeIbHOCTh BBICTYMAIOT PaBHO-
3HAQUHBIMH OOBEKTAMHU TOCYIAPCTBEHHOH HAay4YHO-TEXHUYE-
CKOM TOJIMTUKHU ¥ B PaBHOM CTETICHH MOJIB3YIOTCS TOIIEPIK-
KOM rocynapcraa.

PackpeiBasi BOIIPOCH! KOHCTHTYIIHOHHO-TIPABOBOTO PEry-
JMPOBaHMS HAyyHOI AesitenbHOCTH B PecniyOnuke benapyces,
CIeIyeT TaKKe OTJeJIbHO BhIIeNUTh cTathio 107 KoncTury-
IIM, YCTaHaBIMBAIOIIy10, 4To IIpaBurenscTBo PecmyOmuku
Benapych, MOMHUMO BBITIOJTHEHUS MHBIX 3a/1a4, 00CCIICUNBACT
NIPOBEICHUE €AMHON TOCYIapCTBEHHOW MNOJMTHKUA B oOJa-
ctu HaykH [1]. CormacHo momoxenusiM 3akoHa Ne 2105-XI1
HayKa BKJIOYAeT B ceOsl HayYHYIO M HAayYHO-TEXHHYECKYIO
JIeSITeNIbHOCTh, YTO, B CBOIO OYEPE/b, TAaKXKe MOJATBEPIKIACT
UX PaBHOLIEHHYIO 3HAYMMOCTH TSI Pa3BUTHS TOCYAapCTBa U
ob1ecrTsa.

O 1enecooOpa3HOCTH OOBEIUHEHHSI COBMECTHBIX YCH-
JIMA IIPU OCYLIECTBJIEHUM HAyYHOH M HAayYHO-TEXHUYECKOU
JICSITEIFHOCTH B IEJSIX JOCTH)KECHHS BBICOKHX DPE3yNbTaToOB
Ha Oyaro oOIMX MHTEPECOB CBUIETEIBCTBYIOT TAKIKE M0JI0-
KEHHsI MHBIX HOPMATHBHBIX TIPaBOBBIX akToB. Hampuwmep,
Vkazom [Ipesnnenta Pecriyonmiku bemapycs ot 7 mast 2020
. Ne 156 B Hamei crpane Ha 2021— 2025 roas! yTBepkKIeHBI
€/IMHbIE IPHOPUTETHBIC HAITPABIICHHS HAYYHON, HAyYHO-TEX-
HUYECKOW M MHHOBALIMOHHOU JCSATENHHOCTH [4].

Takum 00pa3oM, paccMOTpPEB OT/EIbHbIE aCIEKThl KOH-
CTUTYI[MOHHO-IIPABOBOTO PETYJIMPOBAHUS HAydyHOH jes-
TEJIFHOCTH, OTMETHM, 4T0 B PecmyOnmke bemapych obe-
CIEYUBAETCS SCHOCTb, HEMPOTUBOPEUUBOCTh U JIOTHUECKAs
COIVIACOBAHHOCTh €€ MPABOBOTO PETYIHPOBAHMUS C TTOJIOXKeE-
HusiMu KOHCTHUTYIMUM, YTO OTBEYAaeT NMPUHIMIY IPABOBOM
OMpPENIeNIEHHOCTH KaK Ba)KHEHIIEMY JJIEMEHTY KOHCTUTYIIH-
OHHOTO IIPUHINIA BEPXOBEHCTBA ITpaBa (JacTb MepBasi cTa-
TeH 7 KoHcTuTymn).
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0 3HAYUMOCTH UCTOPUYECKOU
COCTABJISIIOIIEN B MPABOTBOPYECKOM
JAEATEJIBHOCTHU

Mucapesuu H.B. (BHII, I'poono)

B mpeambyne Konctutynmm Pecny6nmku bemapycs 00-
pamaercsi BHUMaHHE Ha MHOTOBEKOBYIO MCTOPHIO Pa3BUTHUS
0eopyCcCKOl TrOCYIapCTBEHHOCTH, a TaK)kKe Ha 3HAaYMMOCTb
KyJbTYPHBIX M JyXOBHBIX TPAJULUH B JeJie KOHCTUTYIINOH-
HOTO Pa3BHUTHSI CTPAHBL.

Hcropust Genopycckoro rocyaapctsa M IpaBa MHTEpec-
Ha U [Oy4MTEJIbHA JJIs1 COBpEMEHHOM Monoaexu. Iloatomy
o4eHb cBoeBpeMenHo 2022 ron B PecnyOnnke benapych 00b-
siBJIEH 1 0110M HCTOpUYECKON IIaMSITH.

3HaYMMOe MecTO B Tporecce (POPMHUPOBAHUS M PA3BUTHUS
WHCTUTYTa MECTHOTO yIPABJICHUSI M CAMOYIIPABIICHHS, A TaK-
e OeIopyCcCcKOro npaBa 3aHUMaeT ITall, Korja 0es0pyccKue
ropona (mepuon Bemmkoro kuspkecTBa JIMTOBCKOTO) TMOITY-
YaJi MPUBIIIEH Ha MaraeOyprckoe npaBo (Tak Ha3bIBaeMbIE
aKThI HA CAMOYIIPABIICHUE).

[IpuBuneit Ha MargeOyprckoe MpaBo HE TONBKO BBIIEISI
TOpOZ B OTHOCHTEIHHO CaMOCTOSTENBHYIO TEPPHUTOPHAIIb-
HYIO €IMHHMILY, 0CBOOOXK/IaJl )KUTEJIeH ropoja OT IOPUCIUK-
IIUH TOCYAAPCTBEHHBIX JOJKHOCTHBIX JIMII, HO U COIEpKal
TIOJIOKCHUS], ONPEJIEISIONNE TIPaBOBOM CTAaTyC HOBOTO
cocioBust (eonanbHoro oodmectBa — meman. OrnpezneseH-
HBbIE TIPUHIUIEI (DYHKIIMOHUPOBAHUSI WHCTUTYTa MECTHOTO
YIpaBJICHUSI U CaMOYIPABIICHNUS, 3aKPEIUICHHBIC B JaHHBIX
aKTaxX, MOXHO, C yU€TOM BPEMEHHOM COCTaBIIAIONIEH, HAUTH
U B COBPEMEHHOM 3aKOHOZaTenbcTBE. OCTaHOBUMCS JIHIIb
Ha HEKOTOPBIX MOMEHTAX.

B cootBetcTBuU ¢ 4. 1 cT. 2 3akoHa «O MECTHOM yTpaBJe-
HUM ¥ caMoyTIpaBiieHun B PecriyOnuke berxapycb» «MecTHOE
ynpasieHue — GpopMa OpraHu3alnud U JeITEIbHOCTH MECT-
HbIX MCHOJHUTCIIBHBIX W PACIIOPAAUTCIIbHBIX OpPTaHOB IJISA
pelIeHus] BONPOCOB MECTHOTO 3HAYEHUS HCXOAS U3 00IIero-
CyIapCTBEHHBIX HHTEPECOB U MHTEPECOB rpakaan» [1].

[To mpuBmiero Ha MareOyprckoe MmpaBo TOPOA MOTydall
[IPaBO CO3/1aBaTh OPraHbl TOPOJCKOrO YIIPABICHHS U CY/a, B
KOMIIETEHIIHIO KOTOPBIX BXOAMJIO PEIIEHHE BOIPOCOB MECT-
HOTO 3Ha4yeHMs. [1aBa rocygapcTsa (BEIMKUI KHS3b) B MIPHU-
BUJIEE OIPEIEIISI TOJIBKO 00K TPaBUIIa TOPOACKOHN KHU3HHU,
a UMEHHO, MarucTpar (Kak opraH TOPOICKOTO yTIPABICHHS)
KOHKPETH3HPOBAJl UX NPUMEHHUTEIBHO K Cenu(HKe KaKI0-
o ropoza.

CucremMa MECTHOTO YHPaBIICHHUS OblIa «IBYXypPOBHEBAs):
MarucTpar coCTOSUI U3 JIBYX KOJJIETHH — OypMHCTEpCKO-pal-
HULIKOM M BOWTOBCKO-JaBHULIKOW. Hampumep, B mpuBuiee
Iuacky 1581 1. 3akpemyieHo creayiomee MOJTOKEHHE: «...
OIHO Tepeb BOMTOMB TOTO MECTa TEHEPEUIHUMb M Haro-
TOMB OYIyIIMMB (KOTOPBIA OTH HACh BOUIYT'h MOTPEOHI M0-
JTaBaHb OBITH MAeTh), U epeas OypPMHUCTPOMB, Chb MTOCPOIKY
cebe BOUTYT'h OOBIYAI0 TAKOBBIXh MECTH BEIMKOTO KHSCTBA
JInToBCKOTO O6paHbIM’b U TOCTAaHOBJICHHBIMD, ITPaBOMb
Maiine6opckuMb H BOUTYTH TOCTYIKY M 3aXOBaHBS TOTO
IIpaBa OTIOBEATH U CIPABOBAaTHCS MAalOTh, TO €CTh Mepelb
BOMTOMB M JABHUKAMHU TOTOXb MECTa MPHUCATIBIMU» [2, C.
262].

Boiit ¢ nmaBHMKaMM, B OCHOBHOM, BBINTOJHSIIN CyJcOHbBIC
¢yukumu. Kak aqMuHUCTpaTHBHBIN OpraH pajga KOHTPOJIH-
poBaJia TOPrOBIIO (MPHUYEM MMEHHO Paja CIEAWiIa 3a TeM,
9YTOOBI TOPTOBIISI BEJIACH TOJIBKO B CHEHUAILHO OTBEICHHBIX
MECTax M KaTeropu4ecKH 3arpelianach TOProBils Ha YIuIe),
oTIpezierisiyia [IEHOBYIO MOJHUTHKY B TOpPOAE, yCTaHABIMBA-
Jla eMHBIE MEphl MPOJaKH 3epHa Ha PBIHKE, OCYIIECTBII-
1a cOop HAJIoroB M cOOpPOB, paclOpskanach IOPOACKHMHU
3eMJIsIMH. B mpuBmiesix, Kak IpaBHIIO, yKa3bIBAJIOCH, KaKast
YacTh JIOXOJIOB OTYMCIISUIACH B TOCYIAPCTBEHHYIO Ka3HY, a
Kakasi — B MECTHBII OFOKET.

[To 3axonomarenscTBy Pecmybmmkm Bemapyck mo perre-
HUIO MecTHBIX COBETOB JIEMyTaTOB MOTYT OBITH yCTAHOB-
JICHbI MCCTHBIC HAJIOTH H C60pI)I, KOTOpPbIC O6ﬂ3aTeJ'll)HI)I K
yIUIaTe Ha COOTBETCTBYIOUIEH TEPPUTOPUH U TOCTYIAOIINE
B OIO/UKET MECTHBIX OpPraHOB BiacTH. | Opojpckoe MecTHOe
yIpaBjieHHe MarJeOyprckoro rnepuojia TakkKe 3HAJI0 TaKoe
sernerne. Hanpuwmep, mpusmieit [Tuacky 1581 1. paspeman
«Ha TYIOXBb TOTPeOy M MOXKUTOKD MOCIIOIHUTHIH... €CMO 00BI-
BaTeneMb (MemaHaMm [IMHCKa) qaeM JA0XOAbl U MOKUTKU Chb
MOCTOBB y Opamaxb [IHHCKHNXB CTOSIMMXB, TO €CTb, OTh KakK-
JIOTO BO3a KYTICIIKOTO OpaTH 110 JBa NMeHe3n Oenble, KOTOpPhI-
MU NICHE3MHU OHU OTH MOCTH HallpaBOBATU IOBUHHBI 6bIJ'II/I
MaroTe» [2, ¢. 264]. Ionomk npusmieem 1580 1. momyqmn
MIPaBO TOCTPOUTH OaHIO, a «HOKUTOKD, IITO Ch TOE JIA3HU
NpUXoAUTH OyleTh, Ha paTyllb TO OpaTH MaroTh; BOJBHO
TEXb MEIAHOMBb [10JIONKNMD Ha CBOIO BIACTHYIO TOTPEOy
JIa3HU Bb IOMEXb CBOMXb MeTn» [2, C. 257-258].

HmeHHO Hasoru ¥ cOOpbI COCTABISLIM OCHOBHYIO 4acCThb
6romkera ropoza. [losToMy B mpuBHIIEsX, Kak MPaBUIIo, 00-
pamanock BHUMAaHUE HA TO, YTOOBI «BCH BKUTKH M JIOXOJIbI
OypMHUCTPBI U PSIK Kb ONpaBe MECKOW MaroTh XOBaTH» [3,
c. 78]. Aymaercsi, IMEHHO ITO3TOMY paja, MOCIe OKOHYAHUS
CpOKa IIOJTHOMOYMI, 00si3aHa ObLIA IPEACTaBHTH OTYET O
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cBoeit padorte.

B coorBercTBUM co cT. 10 3akoHa «O MECTHOM yTmpaBJe-
HUM U caMmoymnpasieHnn B PecmyOnuke bemapycs» CoBeTs
Kak TIpeJCTaBUTEIbHBIC TOCYJapCTBEHHBIE OpraHbl H30U-
paroTcsl TpakJaHaMH COOTBETCTBYIOILECH aJMHHUCTPATHB-
HO-TeppHUTOpHATEHON ennHUIEI [ 1]. CX0KyI0 HOpMY MOYKHO
HaliTh 1 B MarneOyprckoM npase. [To mpusmiero 1510 r. Io-
JIOOK UMEJI «ABaAlaTb U YOTBIPbI PAJACKHUX, KOTOPBIX MAaroT
obupatu BOHT 1 OypMHuCTPEL...» [3, ¢. 76].

Topozckoe HaceseHne TakKe y4acTBOBAJIO B (POPMHUPOBaA-
HUU OPraHOB MeCTHOTO ynpasieHus. [1o npusuiero [IuHcky
1581 r. MemaHe MOMYyYHMIM TIPaBO W3 CBOCH Cpembl M30H-
parth B COOTBETCTBHH C MarjeOyprcKuM MpaBoM OypMHUCTPOB
(«deTbIpex 0co0 MOCIOJIUTOrO YeJOBeKa BBIOPAHHBIX») [2,
c. 262]. Kak BuIuM, MPUHITUI BEIOOPHOCTH TaKke OBIT Xa-
paKTepeH M ISl CUCTEMbI TOPOJICKOTO YIPABICHHUS MIEpHO/Ia
BKIJIL.

ObmerocynapCTBEHHBIN HHTEPEC B MPOIIecce HaeTCHHS
ropoza MarJeOyprckuM IpaBoM MpOSIBIISIICS B TOM, YTO IJIa-
Ba roCy/apcTBa YCTaHABIUBAJI CyMMY, KOTOPYIO €XKEroiHO
TOpOKaHEe JOJKHBI ObIIIM BHECTH B TOCYAAPCTBEHHYIO Ka3HY.
Oto ObUTa cBOCOOpa3Hast «IeHa» 3a camoyrnpasieHue. Cym-
MBI OBUIN Pa3HbIE, TAK KAK OHH 3aBHCENIN OT SKOHOMUYECKOTO
COCTOSIHHSI TOpPOAIa, Teorpaduaeckoro pacroiaoKeHus: Topo-
Jla, 3Ha4eHust ropoyia Juist skoHomuku BKJI u T.1. Harpumep,
o npuBMICto 1468 T. MOJIOLKKME MEIaHe JTOJDKHBI ObUTH «B
KOX/IBIH TOJT YOTBIPHICTA KO TPOIIeii 10 ckapOy Hamoro (To-
CyIapCTBEHHOTO0), Ha J3€Hb CBATOr0 Muxaiina», naBarh «0e3
BCSIKO€ BBIMOBEI» [4, ¢. 266]. [Ipusuneit Muncky 1499 r. 3a-
KPETUIAT CIEAYIONIEe MOJOKEHHE: «MECTO... KaKIBIM TOJIOM
60 xom Tpolnei Ha BEIUKICHB 0 cKapOy HaIIoro, 6e3 Beskoe
BBIMOBBI, HaM J1aBajo» [5, c. 189].

Taxum 00pa3om, TpaBOBBIE OCHOBHI (PYHKIIHOHHPOBAHUS
WHCTUTYTa MECTHOIO YINpPAaBJICHUS W CAaMOYIIPaBICHHUS Ha
0eJIOPYCCKHX 3eMIIsIX YKe ObutH chopMyJIMpoBaHbl B (eo-
JapHOM oOIecTBe. IHTepeCHBIM Ul M3yUeHHsI B JTAaHHOM
KOHTEKCTE SIBIIsieTCs Tieprof, koraa ropona BKII momyqanu
NIPUBWIIEH Ha MarneOyprckoe MpaBo, KOTOPbIE MOXKHO pac-
CMaTpUBAaTh Kak CBOCOOPa3HbIE «KOHCTHTYILIUI» KOHKPETHBIX
TOpPO/IOB.
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BO3HUKHOBEHHME I'PA’KIAHCKOTI'O ITPABA
HA BEJIAPYCH

Hacena A.0., Yenosey A.H. (BHII)

OCHOBY JKM3HEAESATECIHHOCTH YEJIOBEKA U PA3BUTHS TOCY-
JIapCTBa COCTABNIAET CUCTEMa YKOHOMHUYECKUX OTHOIIEHHI],
CJIOXKMBIIASACS MEXIY JIIOIbMH, NMPOKUBAIOIINMH Ha TrOCy-
JTApCTBEHHOM TEpPUTOPUH. DKOHOMHYECKHE OTHOIICHUS HA
MIPOTSKEHUH BCETO MEpHoJa CyIECTBOBAHHS YEIOBEYECTBA
MMEIOT HaIPaBJIEHHOCTb Ha YJIOBIETBOPEHHE MOTPEOHOCTEH
JIOICH B pa3InuHOM MMYIIECTBE, B CHIIY YETO SIBIISTIOTCS Of1-
HUMH M3 3HaYUMBIX. B Xoze aBosoun coodiiecTna Jonei
BaXHOHM 3amadeil OBUIO YpEryTHpOBaHHWE SKOHOMHYECKHX
OTHOIICHWH, CKJIA/IBIBAIOIINXCS B TPOIEcCce MPOU3BO/ICTBA,
oOMeHa, MOTPeOICHUs MPOAYKIIUK KaK MEKIY WICHAMH OJl-
HOTO COOOIIECTBa, TaK M MEXIY Pa3IUIHBIMHU IJIEMEHAMH,
rOCyAapCTBaMu.

Hpouecc HWHTCHCUBHOT'O pa3BUTUA O6meCTBeHHbIX, B TOM
YHCIIE SKOHOMHYECKUX, OTHOIIEHUI MOCITYKHII OCHOBOMW 3a-
POXXICHUS ¥ pa3BUTHUSI CHCTEMBI ITpaBa B LEJIOM M TPpaxKJaH-
CKOT'O IpaBa B YaCTHOCTH, OEpyIIero Hayajo B JPEBHOCTH,
KaK CBUJICTEIbCTBYIOT HCTOPHUECKHIE MAMITHHUKH 1pasa. Kax
TOJIBKO TOSIBUJIMCH MOKYTATENIN M MPOJIABIIbI, BIIAAEIbIBI U
pacnopssanuTes i UMYIIIECTBA, 3aKa3UUKU U NOAPAAYNKHA, TaK
cpa3y BO3HHKJIAa HEOOXOIMMOCTb YPETYIHpPOBaTh CHCTEMY
OTHOIICHUH MEXy HUMH.

[IpaBoBbIE HOPMBI, HAITPABJICHHbIE HA PEryJIMPOBaHUE 00-
IIECTBEHHBIX OTHOIIEHMH, KBATU(UIUPYEMBIX CETOAHS KaK
IpakIaHCKO-TIPaBOBBIE, BCTpewatoTcst co BpemeH lllymep-
ckoro napctpa (ror coppemenHoro Mpaka), oxono 3000 net
mo u.o. [1,c. 11].

B JlpeBnem Pume rpaxnanckoe mpaBo copMHpPOBAIOCH
Ha OCHOBE OOBIYHOTO ITpaBa 1 Cy/1eOHON IPAKTHKN MarkucTpa-
TOB, Pa3peIIaBIINX UMYIIECTBEHHbIE CIIOPHI. A B JalbHEH-
IIEM 3TOT MPOIIECC MPONCXOIUI Ha OCHOBE MPUHUMACMBIX B
3aKOHO/IATEIEHOM TOPSIJIKE PABOBBIX MOJIOKEHHH, chopmy-
JMPOBAaHHBIX PUMCKHMH IOpHCTaMU. B To Bpemst rpaxgas-
CKOE TIPaBO NPEJCTABISIO COO0Il pa3BeTBICHHYIO CHCTEMY
MPaBOBLIX MHCTUTYTOB, PEryJMPOBAaBIIMX TOBAPHBIE OTHO-
mIeHus (KyIUTIO-TIPOIaKy, UMYIIIECTBEHHBIN HAaeM, TTOAPSN).

Hawnbornee 3HauMMbIMI HCTOYHUKAMH APEBHETO MHCAHOTO
IpaBa, MOCIYKUBIIUMH IIPOOOPA30M COBPEMEHHON CHCTEMBI
Ipa’kAaHCKOTO MpaBa, UCTIOIB3YEMOM CTpaHaMi pOMaHO-Tep-
MaHCKO 1paBoBoil cembr (oTHOCHTCS M benapyck) npusHa-
foTcs 3akonbl J{Benamaru Tabmun u gurectsl FOcTuHnana
[1,C. 11-12].

JlanbHeiiee HCTOPUUECKOE Pa3BUTHE MMCAHOE TIPaBO Ha
Teppuropuu benapycu nojyduio B TAKUX UCTOYHMKAX, KaK
nmoroBopel ¢ Buzantueit 907, 911, 945 rr.. Ha npesueberno-
pycckux 3eMisIx JeiicTBoBanu HOpMBI «Pycckoil ITpaBas»
— cOOpHHKA 3aKOHOB, KOTOPBIH (hOPMUPOBAJICS HA NPOTSIKE-
nun XI-XII BexoB. AHanm3upyst HopMsI «Pycckoit [TpaBasy,
MOKHO CKa3aTh, YTO OHH HOCWJIN Ka3yHCTHIECKUI XapakTep,
T.e. 3aKOHOJAATENb MBITAICA MPEAYCMOTPETh BCE BO3MOXK-



HBIC JKU3HECHHBIC CUTyald. HOpMBI JaHHOTO IaMSATHUKA
IpaBa 3allMIIaId YaCTHYI0 COOCTBEHHOCTh (JABMIKUMYIO M
HE/IBIKIMYIO0), TOBOPHIJIOCH 00 0053aTeNbCTBAX, KOTOPBIC
MOIVIM BO3HUKHYTh M3 IPUYMHEHNUS BPE/ia WM JIOTOBOPaA. 3a
HapylmeHue O6§13aTeJ'H)CTB JOJDKHUK OTBE€YAJI UMYUICCTBOM,
a WHOTJA M CBOEH cBOOOMOH. JIOTOBOPHI 3aKIFOUANINCh TIPU
CBUJICTENISIX, HAa TOpTy. Hanbospiiee 3akpenienne mory i
JIOTOBOP KYyTUTH-TIPOAAXH, 3aiiMa, KpeAuToBaHuUs (101 Mpo-
LEHTHI 1 0e3 HUX), THYIHOTO HaiiMa u apyrue [2, c. 31].

HawubGonee npeBHMMH NMaMsITHUKaMH MHCAHOTO TpaBa Ha
Benapycu, rae HamuM Takke 3aKpeIUIEHHE HOPMBI Ipax-
JTAHCKOTO TipaBa, ObUIM m0TOBOpEI (TpamoTsl) Ilororkoro,
Burebckoro kHsbkecTB ¢ Puroi, coro3oMm mpuOanTuiickux
TopoaoB U HEMEUKHWMU KylllaMU. I/IHTepec MMpEACTaBIAOT
MEKIyHApOIHbIE COMIAIIeHUs] Mex1y I[logomkuM KHske-
ctBoM U Puroii B 1210, 1212 rr., mupHsIil norosop 1222 ronga
[Tononka u CMmoseHCKa O TOProOBOM COTpYyAHHYECTBE C Pu-
roii. Hamiame Takoro 9mciia rpaMoT 03HAYaeT, YTO TTOT00HBIE
JIOTOBOPBI MOIVIM 3aKJIIOYATHCS U paHee. M3 copeprxanus J10-
roBOpoB BU/IHO, uT0 B XIII-XIV BB. Mexay OEI0pyCcCKUMH
HEMEIKUMH KyIIIaMH CYIIECTBOBAIH yCTOHUNBBIE TOPTOBBIE
U AU TUIOMAaTHYECKUE OTHOIICHHS, OCHOBAaHHbBIC HA PaBHO-
IIpaBHH.

OcobeHHo OoNBIION WHTEpPEeC BBI3BIBACT jJ0roBOp 1229
roja, KOTopblii ObUT 3akiroueH CmoneHcknM, ButeGckum u
ITomoukum kHspKecTBaMH ¢ Puroit, ['oTianackoit 3emiieit u
HEMEIKUMHU ropogaMu. B Hem mpemycmarpuBaioch 3akpe-
IUIEHHE MUPHBIX J00pPOCOCEACKNX OTHOLICHWH, CBOOOIa
TOProBiu 10 Beeil J[BuHe u Ha banTuiickom odepexse, mo-
PSAIOK M 0Y4ePEIHOCTH B3BICKAHM foira [3, ¢. 57].

B norosope 1229 rona yaensnocs BHUMaHUE MOPSIKY 3a-
KIIIOUEHHs JIOTOBOpPa KYIUTH-TIPOIaXXH TOBAPOB, MEPEBO3KU
ToBapa. JloroBop rapaHTHpOBasl HEPUKOCHOBEHHOCTD JINY-
HOCTH MHOCTPAHHOTO KyTIIa IIPH TPOE3/IE M0 YYXKOH Teppu-
TOpHUH, MPeAyCMaTPUBa IIPaBa CTOPOH MPU TOBaApOOOMEHE,
OTOBapHBaJ yCIOBHUS OECIPENSITCTBEHHOTO IPOBO3a TOBapa
u JIp. AHQJIOTHYHBIC COINAIICHHUS HA YCIOBHMSAX PAaBEHCTBA
CTOPOH 3aKJIIOYATINCh OEIOPYCCKUMHU KHSKECTBAMH U B I1O-
clefyronme roasl B coctaBe Bemukoro kHskectsa JIMTOB-
ckoro. Hanpumep, norosop Butosra 1406 1., CurusmyHnnaa
KetictyroBuua 1439 ., Kazumupa 1447 r. u ap. [3, c. 58-59].
JlanbpHelee pa3BUTHE HOPMBI TPaXKJIAHCKOTO IIpaBa MOJy-
g B ctarytax BKJL.

Takum o0pa3oM, B Hauboee 3HAYUMBIX HCTOYHHKAX
npeBHero TpaBa bemapycn ObUTH 3aJ105KEHBI OCHOBBI TPaXK-
JTAaHCKOTO TIpaBa. [IpHHINITEI paBEeHCTBA CTOPOH, MPU3HAHUS
B3aMMHBIX HHTEPECOB M MHOTHE JAPYTHe OKa3aal 3HAYUTEb-

HOE BIIMSHUE Ha Pa3BUTHE OEIOPYCCKOTo Ipasa.
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O MOBBILLIEHUHU POJIM CYOB OBLIEN
FOPUCIUKIUU B 3ALIATE MIPAB U CBOBOJL
TPAYKJIAH

Ilacmyxoe M.HU. (FHII)

B cootBercteuu co ct.60 Koncrurynun Pecnyonuku be-
Japych KaXJIOMy TapaHTHPYETCs 3alllUTa ero MpaB U CBOOO.
KOMIIETeHTHBIM, HE3aBHCUMBIM M OECIIPUCTPACTHBIM CYZIOM B
omnpeieneHHbIe 3aK0HOM cpokH. ITpu 3ToM rpasknane BIpase
B3bICKaTh B CyA€OHOM TOpsAKE KaK MMYIIECTBEHHBIN Bpel,
TaK ¥ MaTepuaibHOE BO3MEIIECHHE MOPAIILHOTO BPEAa.

B HOBOIl penmakinum ykazaHHOW craThbu KoHcTHTYyIMH,
MPUHATONH Ha pecHyOIMKaHCKOM pedepeHmyme oT 27 ¢es-
panst 2022 r., pemenust u feiictBus (Oe3nelicTBre) rocynap-
CTBEHHBIX OpPraHOB U JOJDKHOCTHBIX JIMI, YIIEMJISIONINE
TpaBa M CBOOOBI, MOTYT OBITH 00KAIOBAHEI B CYI.

Hannsle HopMbl KoHCeTUTyIMM B TOM MM MHOW CTENEHU
OTPaKaIOTCSl B 3aKOHOJATENBCTBE O CyAax, B TOM YHCIE B
Kozmexce o cymoycTpoiictBe u craryce cyneit (ct. 6, 7, 10),
I'paskmanckoM mpoueccyalbHOM Kozekce (rmaBa 29 «IIpo-
M3BOJICTBO MO JeflaM, BO3HMKAIOUIMM M3 aJMHHUCTPATHUB-
HO-TIPABOBBIX OTHOILICHUID»).

OnHako n3ydeHne cyneOHOM NMPAaKTHKH CBUAETEIILCTBYET,
YTO 3aKPEIUICHHBIX B 3aKOHOJATENbCTBE FAPaHTUN HENOCTa-
TOYHO JUTS A(PEKTUBHON 3aIUTHI TIPaB M CBOOO TpakaaH.
Tak, ycraHoBneHHas B mase 29 ['paskjaHcKoro npoueccyanib-
HOT'O KOZIEKCa MpOLe/lypa paCCMOTPEHUS XKalloO Ha PELIeHUs
u percTBus (O6e3aeiicTBIE) OPTaHOB BIACTH U TOKHOCTHBIX
JIMI TOCTaTOYHO CIIOKHast. B coOTBEeTCTBHU C Hel cyneOHo-
My 3Taly AO0JDKEH MPEIIECTBOBATh 3Tall PaCCMOTPEHHUS XKa-
J00bI B TOPsI/IKE TOAYMHEHHOCTH, TO €CTh B BBIIICCTOAIICH
WHCTAaHINHU. DTO NPUBOIUT K TOMY, YTO >KaJOOBI B BBILIE-
CTOSIIIMX HMHCTaHIHMAX «3aBUCAIOT» WM PacCMaTpHBAIOTCA
oxHOO0KO. Ecnu rpakIaHiH JOXKICTCS KAaKOW-TO «OTITHUCKID)
Ha CBOIO aJlo0y, TO OH MOXKET OOPaTUTHCS B Cy/ IO MECTY
HaXO0XJIEHHsI TOCYJapCTBEHHOTO OpraHa WJIN JOKHOCTHOTO
muna. OfHaKo Yale BCETo Cy/bl IPUHUMAIOT PELICHUE — «B
YIOBIICTBOPEHNH JKalOObI OTKA3aTh.

B »T0l1 cBA3M Ipeu1aracTCs B pa3BUTHUE BbILICHA3BAHHOU
nonpaBku B cT. 60 KoHCTUTyIMM MPHHATH 3aKOH, KOTOPBIH
MIPEIOCTABUT TpaxkJaHaM OoJsiee HaJeKHBIE TapaHTHH 00-
JKAJIOBAHUSl PEIICHUM U AehcTBHi (Oe3aeiicTBUs) rocynap-
CTBEHHBIX OPIaHOB U JIOJDKHOCTHBIX JIMII.

Takoi 3aKOH MOXKET 3aJI0KUTh OCHOBBI JUIS CO3/IaHHS B
benapycu aaMHHUCTPAaTHBHOM FOCTUIIUH, TO €CTh CHCTEMBI
CY[IOB, TIpEJHa3HAYECHHBIX UISI PACCMOTPEHMS Kajgo0d rpaxk-
JIaH Ha JeHUCTBHS (PELICHUs) OPraHOB BIACTH M JJOJDKHOCT-
HBIX JIUII.

Eme omHO#i Hemopa®OTKOW 3aKOHONATEIHCTBA O CYHAX
CJIelyeT TpPHU3HATh OTCYTCTBHE CYyACOHBIX T'apaHTHH IIpH
pEIIeHNH BONPOCa O 3aKJIIOYEHUH I'pakJaH MOJ CTPaxy IO
YTOJIOBHBIM JiesiaM. [0 HAaCTOSIIIIET0 BPEMEHH 3TO — UCKIIIO-
YHUTENbHAS TPEPOraTuBa IIPOKYPOPOB BCEX YPOBHEH, a TAKKE
pyxosonuteneit MBJl, KI'b u Caencrsennoro komutera Pe-
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cnyonmukn benapyce. B pesynbrare ykazanHast Mepa Ipece-
YCHUA PI36l/IpaeTCSI ABTOMATUYCCKHU B OTHOLICHHUH BCCX JIMII,
T0JI03peBaEMbIX (OOBHHSIEMBIX) B COBEPIICHUU MPECTYTIIIe-
HUMH, 32 KOTOpBIE NpeayCMaTpUBacTCs HaKa3aHue B BUJIC JIU-
HICHUA CBO60[[])I Ha CPOK CBBILIC ABYX JICT.

O06xanoBaHue B CyJl pEIICHHUH O 3aKIIOUCHNUH TI0 CTPAKy
MIPAaKTHYECKH HE JIaeT pe3ynbTaToB. Jlroam ampuopu craHo-
BATCHA 3aJI0)KHUKaAMU OPraHoOB MPEABAPUTEIILHOI'O CIICACTBUA
U TPOKYpaTypbl, MOIBEPrasich MEpPaM ICHXOJIOTHIECKOTO H
(U3MUECKOrO BO3AEHCTBUS, MTPOBOJIS MECSIBI M TOJBI B TO-
MUTEJIBHOM OXKHJIAaHUH CYJIa.

Mexy TeM, B COOTBETCTBHH ¢ MeXTlyHapOIHBIM ITaKTOM
0 TPaKAAHCKHUX U MOJMTHYECKHUX TpaBax (4.3 cT.9) kaxmoe
apeCTOBAHHOE WJIM 33/IEpPXKaHHOE 10 YrOJIOBHOMY OOBHHE-
HUIO JIUIIO JI0JDKHO OBITH B CPOYHOM TIOPSAKE JOCTABIEHO K
Cy[Ib€ WJIN K MHOMY JIOJDKHOCTHOMY JIMII, KOTOPOMY ITpHUHA/I-
JISKUT M0 3aKOHY IPABO OCYIIECTBISTH CYACOHYIO BJIacTh, U
JIOJDKHO MIMETH TPaBO Ha cyneOHOe pa3OmpaTenbCTBO B Te-
YEeHHE PasyMHOTO CPOKa WJIM Ha ocBoOOXieHHe. Takoe ke
MOJIOKEHHUE 3aKperisieTcs B MyHKTe 3 ctaThu 5 EBponeiickoit
KOHBEHIIUH O 3aIUTE IPaB U OCHOBHBIX CBOOOJ, MPHHATOH
rocyaapcrBamu-wieHamMu Cosera EBpomnbt 4 HosiOpst 1950 T

Pt Genopycckux yueHbIX-FOPHCTOB BBICTYNAIOT 33 yCTa-
HOBJIEHHE Cy/IEOHOTO MOPsIKA 3aKITI0YEHHS 110 cTpaxy. Tak,
JIJI. 3aiiuieBa cuuTaet, 4To «...JIMIIb HE3aBUCUMBIH CyJ 10JI-
KEH J1aBaTh CAaHKIIMIO HE TOJILKO Ha 3aKJIIOYEHHE O/l CTPAXKY,
HO ¥ Ha IPOMU3BOJICTBO CIIEACTBEHHBIX IEHCTBUH, HAPYILIAIO-
X KOHCTUTYIIMOHHBIE ITPpaBa IpaxJiaH, — 00bICK B )KMIIUIIE,
HaJIOXKEHHE apecTa Ha I0YTOBO-TeNlerpad)HyI0 KOppEeCIOoH-
JIEHIINIO, TIPOCTYIIMBAaHUE TEJIe(POHHBIX TEepEeroBopoB» |1,
c. 33]. Ona paHee TaKKe BbICKa3blBaja MHEHHE, YTO TaKOU
TIOPSIJIOK «...yCHIIMT TpeOOBaHUS K JJ0Ka3aTelIb.CTBEHHOM Oa3e
MIPUHUMAEMBIX PEIICHUH, COKPATHT YHCIIO CIydacB 3aKIIio-
YEHUsI T10/103PEBACMbIX (OOBHHIEMBIX) MO CTPAXy, MMO3BO-
JUT n30exaTh GakToB MMPOHU3BOJIA, KOTOPHIE €IIe UMEIOT Me-
CTO TIpW TIPOBEACHNH pacciieoBaHusD» [2, c. 42].

JlaHHyI0 M/Ie10 MOXKHO peaii30BaTh IyTeM MPUHSITHS 3a-
koHa «O cyneOHOM TOpsiAKE NPUHSATHS PELICHUH O 3aKIIo-
YeHWHU TIOJ] CTPaXKy JIMI], TIOT03PEBAEMBIX (OOBHHIEMBIX) B
COBEpUICHUH TPECTYIUICHUH, a TakXkKe O NMPOUICHUH CpOKa
HaXO0XKACHUS MOJI CTPaXKe».

B cooTBeTCTBUH € 3TUM 3aKOHOM PELIEHHUE IO BOIIPOCY O
3aKOHHOCTH 3aKJIIOUYEHHS MO CTPaKy JOJDKHO MPUHUMATh-
Csl CYJIOM IO MECTY HaxOKIEHHs 110/103peBaeMoro (0OBHHSI-
emoro). IlpencTaBienne 0 3aKIIOYEHUM JIMIA MO CTPAXKY
JIOJDKHO BHOCHTBCSI COOTBETCTBYIOIIMM IPOKYPOPOM Ha
OCHOBaHHH HMEIOLIHUXCSI B YTOJIOBHOM JI€JI€ JIOKA3aTeNIbCTB
(MaTepuaion).
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IMPOBJIEMBI PEAJIN3AIINU ITPABA
I'PA’KJAH HA ITPEKPAIIEHUE I'PA’KJAHCTBA
PECITYBJIMKU BEJIAPYCH

Ilpuzapa B.B. (BUII)

Fpa)i(}laHCTBO ABJACTCA  3JIEMEHTOM KOHCTHUTYIIMOHHO
mpaBoBoro craryca JuyHocTH. Ct.1 3axona PecmyOmmkn
Bemapycs «O rpaxnanctse Pecnydmukn benmapycw» (nanee
— 3akoHa) onpenelsieT rpaxaaHcTBo Pecnyonuku benapych
KaK YCTOIUYMBYIO NPABOBYIO CBSA3b UeNOBeKa ¢ PecmyOnmkoit
Benapych, BbIpa)karomlytocsi B COBOKYITHOCTH UX B3aUMHBIX
mpaB, O0S3aHHOCTEH M OTBETCTBEHHOCTH, OCHOBAHHOW Ha
MIPU3HAHNU M YBaKCHUH JIOCTOMHCTBA, OCHOBHBIX IIPaB U
cBOOOJI YEJIOBEKA, a TAaKXKe HEOThEMIIEMBIH aTpuOyT rocy-
JIlapCTBEHHOro cyBepenutera PecrnyOmuku benapycs [1].
COOTBETCTBEHHO 3TOMY OIIPEAEIECHHIO T0J] MPEKpPaIICHUEM
TpakKAaHCTBA MOXKHO IOHMMATh JOOPOBOJBHBIA M ITOJNHBIH
Pa3phIB CBSI3M IPaXkJaHHMHA U TOCYAaPCTBOM.

OcCHOBHBIE TIPHHIMIBI NpPEKpaIleHus TpaxaaHcTBa Pe-
cnyomuku benapycs 3akperuiens ct. 10 Koncruryum Pecry-
omuku bemapych u cr. 3 3akona. Yacts 2 ¢1.10 KoncTuty-
1nn Pecrry6nuku benapych ycraHaBnmBaeT 3arpeT JUIISHUs
rpakpancTsa PecryOnuku benapychs u mpaBa U3MEHHUTH €ro
[2]. B 4.4 c1.10, ycranaBnuBaroleil BO3SMOXHOCTb IIPHOOpe-
TEHMs M yTPaThl TP JAHCTBA TOIBKO TI0 OCHOBAHUSIM, IIPE/I-
YCMOTPEHHBIM 3aKOHOM, M3MEHECHUSIMH M JOTIOJHECHUSIMH,
MPUHATBIMU Ha pecryonukanckoM Pedepenayme 27 despa-
ns1 2022 roma, «yTpara rpakJaHCTBay OBLIa 3aMEHEHa «IIpe-
KpaleHHEeM TPaXX/IaHCTBa», TEM CaMbIM PacIpOCTpaHECHHUE
JIaHHOM HOPMBI KaK Ha yTpary, TaKk U BbIXOJ U3 I'PaXJ1aHCTBA
[3]

Cr. 17 3akoHa 3aKkpenisieT 1Ba OCHOBAaHUs MpPEKpalleHHs
rpaxaancTsa Pecriy6nuku benapyce — Beixon u yrpary. Hau-
Ooee pacmpoCTpaHEHHBIM OCHOBAaHHEM SBISIETCS IOOpO-
BOJIBHBIH BBIXOJ] M3 TPAX/IAHCTBA Uepe3 IMOoAauy 3asBICHUS
Ha ums [Ipesunenra Pecriyonuku benapychk rpaxnannHoM,
nmocturmuM 18 et (ct.18 3akona) [1]. Kak mpasuio, ecin
BCE JOKYMEHTBI COOpaHBI M BEPHO O(GOPMIIEHBI U OTCYT-
CTBYIOT OCHOBaHHs, IpeaycMoTpeHHbIe cT. 20 3akoHa (ecnu
rpaxnannH Pecnyomuku bemapyce: 1) sBisercs oOBUHS-
€MBIM JIM0O B OTHOIICHHH €r0 MMEETCsI BCTYNHBIIMK B 3a-
KOHHYFO CHITY U MOJJICKAIIMIA HCITOJTHEHUIO OOBUHUTEIIbHBIN
MIPUTOBOP CyZa; 2) UMEET 3aJ0JDKEHHOCTH 10 HaJoraM WIIH
JIpyTHe HENCIIOTHEHHbIe 00s13aTeNbcTBa nepes Pecryonmkoit
benapyce, ee aIlMUHUCTPATUBHO-TEPPUTOPUATIBHBIMU FOPHU-
MUYEeCKUMU ¥ (U3HUUECKUMH JINIaMH; 3) HE MMEeT HHOTO
TpakKAaHCTBA WM TapaHTUH ero MPUOOPETEHHsT), TO BOIPOC
peraercst HOJIOKHUTENBHO. [paskaaHiH oOpalaeTcst B CO0T-
BETCTBYIOIIIEE OT/JeNIeHne JlenmapraMenTa 1o Tpax/IaHCTBYy U
murpanun MBJI pecrryonuku benapyck no mecty nmpoxwuBa-
Hus. Ecnu nuio HaxomuTes 3a npeaenamu Pecny6onuku be-
J1apych, TO MOJACT 3asBICHHE O BBIXOIE B COOTBETCTBYIOIIEE
noconbecTBO. OMHUM M3 MPOOJIEMHBIX BOIPOCOB IPU 3TOM



SIBISIETCSI CTOMMOCTD PACCMOTPEHUS 3asIBJICHUS O BBIXO/IE U3
rpaxaancTsa Pecryoniku benapych — KOHCyIbCkuid ¢O0p B
[ocombctBe Pecnyonmuku benmapycs B Poccmiickoit denepa-
nuy, Hanpumep, cocrasisger 250 eBpo. JlaHHas cymMMa BbI-
COKa Kak cama 1o cede, Tak ¥ B CPaBHEHUH CO CTOUMOCTbBIO
paccCMOTpPEHHMsI 3asBICHHUS O INPHEME B TPaXKIAHCTBO Pe-
cnyomukn benapycs — 70 eBpo, ninm peructpanuerl yTparsl
rpaxaancTsa — 35 eBpo [4]. [lo HameMy MHEHHIO, 3TO MOXKET
CTaTh MPEISATCTBHEM JUIsl OOpalieHUH 3aMHTEPECOBAHHBIX
3asBUTENEH, B TOM YHCIIE 110 IPUYMHE HAMEPEHUS MTOTY4NTh
IPaKAaHCTBO JPYroro rOCyAapcTBa, 4TO HE CIOCOOCTBYET
peammzarun HOpMBI 4.2 cT. 10 Koncturymmn PecmyOmmxu
Benapych, 3akpenuBIIeld HEOMYCTUMOCTD JIMIICHHS TIpaBa
HU3MEHUTH TPAXkKAAHCTBO [2].

JloOpOBONBHOCTh PACTIPOCTPAHSIETCSI M HAa BTOPOE OC-
HOBaHME TPEKPAILICHUS] IPaKAAHCTBA, TaK KAaK YTPauMBaeT
TPaXAaHUH IOPUINYECKYI0 CBsI3b C TOCYIApCTBOM BCIIEl-
CTBHUE BOJICBBIX MOCTYIKOB, MTPEIYCMOTPEHHBIX CT. 19 3ako-
Ha: |) BeieacTBYE TOCTYIIICHUS JIMIA HA BOMHCKYIO CITyXOY,
Ciy’k0y B TIOJIMIIMIO, OPraHbl 0€30MaCHOCTH, FOCTHIIMU WA
WHBIE TOCYIAaPCTBEHHBIE OPTaHbl HHOCTPAHHOTO FOCYAAapCTBa
IIPU OTCYTCTBHM OCHOBAHUM JJIsI OTKa3a B IPEKpalICHUH
IpakJaHCTBA; 2) MO 3asBICHUIO POAUTENeH (€ANHCTBEHHOTO
poauTeNs) B OTHOIIEHUH pebeHKa, MPHOOPETIIEro IO poXKIe-
HUIO Hapsily ¢ TPpaXJaHCTBOM MHOCTPAHHOTO TOCYAapcTBa
rpaxxaanctBo Pecryonuku benapyce. [Ipuuém yrpara rpax-
nmanctBa Pecrry6nukn benapyck pebenkom B Bo3pacte ot 14
70 18 et nmormyckaercst TOJIBKO C COIIacusi peOeHKa, BbIpa-
YKEHHOTO B NMHCbMEHHOH (opMe M HOTApUAIIBHO YIOCTOBE-
PEeHHOTO; 3) 10 OCHOBAHUAM, TPETYCMOTPEHHBIM MEKTyHAa-
poxubIME JoroBopamu Pecrryonmku benapycs [1].

Vkazom Ilpesunenta PecnyOnuku Benapyce ot 04.08.
2021 Ne 302 manHBIC OCHOBAaHHWS OBUTH TOITIONHEHBI: yTpara
TPaKAaHCTBA B CBS3U C HAJIMYMEM BCTYNHMBIINX B 3aKOHHYIO
cuiy mpuroopa cyma PecmyOnuku Benmapych, cymeOHOro
pelIeHus TI0 YTOJIOBHOMY ey HHOCTPAHHOTO TOCY/1apCTBa,
TIPUTOBOPA WIIM MHOTO PEIICHHUS] MEX/JyHapOJHOTO TpHOyHa-
na (cyna), CMemaHHOro TpuOyHania (cyaa), MOATBEepIKIaro-
IIUX y4acTHE 3TOTO JIMIA B 3KCTPEMHUCTCKON JIESITEIBHOCTH
WIN TPUYUHEHHE WM TSHKKOTO Bpena MHTepecam Pecry-
onuku benapycs [5]. Tlon yuacTuem B 9KCTPEMUCTCKOM Jie-
STEIBHOCTH WM NMPUIMHEHNEM TSKKOTO BpEAa MHTEpecam
PecnyOnuku benapychk moHUMaeTcs COBEpILICHNE TaKUX 00-
JIAJIAIOIIKMX MTOBBIIEHHON OOIIECTBEHHOI OMAaCHOCTBIO Ipe-
CTYIUICHUH, KaK aKT TEpPOPU3Ma, B TOM UHCIIE MEKITYHAPOI-
HOTO, COBEPUICHHBIN B OTHOIICHHH TOCYAapPCTBEHHOTO HIIH
OOIIIECTBEHHOTO JIeATeNsl, MPEACTaBUTENST HHOCTPAHHOTO
TOCyZapcTBa WM MEXIyHapOIHOW OpraHU3alny, HallaJJeHUe
Ha yYPEeXKCHUS, OJIB3YIOIINECs] MEX/yHapOIHOH 3alUTOH,
HAaEMHHYECTBO, CO3IaHIE HE3aKOHHOTO BOOPYKEHHOTO (hop-
MHUPOBaHMSA, U3MEHA TOCY/apCTBY, AUBEPCHS U HEKOTOPBIE
npyrue [5]. Ho mpu stom ct. 10 Konctutynmun PecnyOnuku
Benapych 3akperuisieT, 4To HHUKTO HE MOXET OBITh JIUIICH
rpaxpaHcTBa PecnyOnuku bemapych wim mpaBa M3MEHHTD
rpaXKaaHcTBo [2].

Takum oOpazoM, 5TH U Jpyrue mpoodiIeMbl HEOOXOIUMO
YCTPaHsATh MOCPEJCTBOM BHECEHHMS] M3MEHEHHH B JIeiCTBY-
IOIIME HOPMATHBHBIC IIPABOBBIE AKTHI, PETYIUPYIOLINE BO-
MIPOCHI MPEKpaIIeHNs] TPakKAaHCTBA, B IIEJSIX MOJTHOM pea-
JU3AIUM PUHIUIOB, 3aKperuieHHbIX cT. 10 Konctutyimu
Pecny6nuku benmapyce.
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BO33PEHUSI AHAPESI BOJIAHA
OTHOCHUTEJIBHO ITPABA
U IMPABOITPUMEHEHMUSA

Pozamko U.B. (FUII)

Ha cerogusmnunii 1eHs n3yuenue TpynoB A.Bonana He Te-
psieT CBOEH aKTyaJdbHOCTH, IIOCKOJIBKY ITPAaBO TECHO CBSI3aH-
HO ¢ ¢pmnocodueii. Tembl, KOTOPBIC OH MOTHUMAET, OCTAOTCS
B (poKyce MCcCIIenoBaTenbCKOTO BHUMAHMSA. JTO — BOMPOCHI
MIPAaBOMIOHUMAHMS U 3aKOHOTBOpUECTBA. B cBoMX ydeHMAX
BOJ'IaH, HaxosiCh IOA BJIMAHUEM IMOIIYJIAPHBIX B TO BPEMs
uzael rymMaHu3Ma u pedopmaruu, 1aeT OTBETHI HA 3TH BO-
TIPOCHI.

OcHoBHBIM TpynoMm A.Bonana B yka3aHHOH cdepe siBisi-
ercs «Ab rpamaa3sHCKal, a0o mamiTeigdHal cBadoa3e» [1].

B cBoux tpynax Bonan paccMmarpuBaeT cBOOOIy Kak BbIC-
LIYIO LEHHOCTh, KOTOPYIO HEBO3MOXKHO 00ECIIEUUTh B OTCYT-
cTBUM 1paBa. [1o ero MHEHHMIO, YETOBEK YacTO caM SIBIISIET-
Csl IPUYMHOM ee yTpaThl BBUJLYy CKIOHHOCTH K Pa3IHYHBIM
IOpOKaM. 3aKOHBI O3BOJISIOT OrpaHUYUTL HETraTUBHBIC HaA-
KJIOHHOCTH JIFOAEH.

VY Bonana oiHUM U3 IEHTPAIbHBIX BOIIPOCOB CTAHOBUTCS
CIPaBEVIMBOCTD M €€ COOTHOLIEHHUE C IIPABOBBIMH HOPMAMH.
KirogeBbIM yCIIOBHEM CIPaBEJIMBOCTH TPH Pa3pabOTKe U
TIPUHSTHH 3aKOHOB BosaH cunTaeTr 00IIeCTBEHHYIO TIOJIB3Y.

OtMeuaercsi HEBO3ZMOXKHOCTh YCTAHOBJICHHSI CBOOOJHOTO
o01mecTBa Tam, i€ OTCYTCTBYIOT NPHUHIIMITBI PABEHCTBA T1e-
pell 3aKOHOM, a TaK)Ke TaM, I7Ie MPAaBO CO3JAETCsl U OTBEUAET
HMHTEpecaM KOHKPETHOU I'PYIIIbL.

[To muenuto Bomana, ocoboe 3HaueHme B mpobieme obe-
Crie4eHust CBOOO/] IpakaaH UrpaeT MPaBIIIbHOE HCIIONIB30Ba-
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HUE TpaBa. B 3ToOM GOIBITYIO POJTE OH OTBOAUT 3aKOHOATE-
JIO 1 JIMYHOCTHU Cy[l])l/l, nux HpO(l)eCCI/lOHaHI)H]:IM Ka4y€CTBaM,
T0J] KOTOPBIMH TIOZIPa3yMEBAET HAJMYHE MTPABOBON TPaMOT-
HOCTH M TOYHOI'O 3HAHHS 3aKOHOB.

Bonan npenbsBisieT BBHICOKHME HpaBCTBEHHbIE TpeOoBa-
HUS K TpeAcTaBUTENsIM cyneOHoi Bmactu. Cynbs B cBoeH
JESITSFHOCTH  JIOJDKEH PYKOBOACTBOBATHCS TPUHIIATIAMHE
3aKOHHOCTH W CIIPAaBEJIMBOCTH, OBITh PEHINTEIbHBIM. [Ipu
OCYIIIECTBICHUU TIPABOCYAHMS CyObs HE JOIHKEH PYKOBOA-
CTBOBaThCS JIMYHBIMHA KOPBICTHBIMH HHTEPECAMHU WU K
MBITAThCS 3aPYUUTHCS PACIIONIOKESHUEM KOTo-inb0. dopmu-
pOBaHUE CyAEHCKOTo KOpIyca JODKHO OCYIIECTBIATHCA T10-
CpEeICTBOM U30paHus.

Boman orMeuaet, 4TO €CM 3aKOH CIYXHT OOIICCTBEH-
HBIM WHTEpecaM, OH He MOXET 00JIaaTh BCEOOBEMITIOINM
XapaKkTepoOM H Ka)XJIOMY IPEIyCMaTPUBATh CIIPABETHBOCTb.
B aToMm ciydae cyibe NpeanrchiBaeTcsi PyKOBOICTBOBATHCS
JIOTHKOHM 3aKOHOTBOPIIA W, MPU HEOOXOIUMOCTH, CMATYATh
Haka3aHHe, Oepss BO BHUMaHHE HEKOTOPBIC OCOOCHHOCTH U
o0cTosTenbCTBa. Y TIpU 3TOM HE OTCTPAHSTHCS OT IIPABOBOU
HOPMBEI, €CJIH OHa HE MOpa3yMeBaeT YTO-THO0 HHOE.

CyIecTBeHHBIN BKIIQJ B U3y4YCHHE TPYIoB BomaHa BHec-
1 oteuectBeHHbIe uccnenoBaTenu C.d. Cokon u M.A. FOxo
[2].

W3noxeHHBIC BBIIIE TIOJIOKEHISI MOTYT TIPEICTABIISATH HH-
Tepec B obiactu npasa. Bamsiasl Bonana mo3BonsioT Takke
JIaTh OIEHKY COBPEMEHHBIM OJTUTHKO-TIPABOBEIM SIBICHUSM.

CIIMCOK UCIIOJIB3OBAHHBIX NCTOYHHUKOB
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2. Oxo, U. A. Vctopus ropuanueckoii Hayku benapycu / 1. A. F0xo, C.
®@. Cokon. — Munck : BUII, 2000. — 95 c.

MUTPAHIMOHHBIE ITPOLECCHI B
PECITYBJIMKE BEJIAPYCb: UCTOPUA U
COBPEMEHHOCTbDH

Posckosa ¥Y.C. (FHII)

Murpanus HaceneHus (J1aT. migratio — mepecerneHue) —
TIepecesICHNe JTIOICH U3 OHOTO TOCYIapcTBa WIIM PETHOHA B
JIPYTOii, HHOTJIa JIOBOJILHO OOJIBIIMMHU IPYIIIaMH U Ha 00JIb-
[IMe paccTosHUs. B mocnenHue rofpl npodieMa MUTpaluu
HACECIICHHSI HAXOJUTCS B IICHTPE BHUMAHUS, TaK KaK MPHOO-
peJia HeObIBaJIBI pa3Max, KOCHYJIaCh MHOTHX CTPaH MHpA.
Murpaliysi OKa3plBaeT 3HAYUTEIBHOE BINSHHUE HA TTOTUTHYC-
CKYI0 U COIMAJIbHO-3KOHOMHYCCKYIO0 CHTYaIlHIO, CBs3aHA C
YHUCJICHHOCTBIO HACCJICHUSI B TOCYIapCTBE. 3a4acTyro Imepe-
MEIILEHHUST JIFOJIel 4acTO CBSI3aHbI C HAPYIICHUEM MX OCHOB-
HBIX TIpaB, TIOTOMY IPAaBOBOE PETYIHPOBAHHE IPOIECCOB
MUTpAIMX — COLHAIbHAS HEOOXOAUMOCTb.

[Ipyu4uHBl MUTpalMy pa3idyHBL CTPEMJICHHE K YIyd-
IICHUIO YCIIOBHH M Ka4eCTBA JKU3HU; YXYIIICHUE 3KOJOTH-
YEeCKOW CUTyallid B MECTE MOCTOSHHOTO MPOKUBAHHUS, 3a-
KITIOUeHne Opaka Win OObeIMHEHHE ¢ ONM3KHMH JIIOABMU;
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KOH(DJIUKTHI B CEMbE; BOCHHBIC ACUCTBUS U JAPYTHE 00CTOS-
TenbcTBa. CyUIECTBYIOT Pa3IMyHbIe BUIbI MUTPAIMH: BHEIII-
HUE ¥ BHYTPEHHHE; TOCTOSHHBIC U BPEMEHHBIC; SKOHOMUYE-
CKHE, TOIUTHYCCKUE, PEITUTHO3HBIC, CEMCHHO-OBITOBBIC U
MIPUPOIHBIC; T0OPOBOJIBHBIC U IPUHYIUTCIbHbBIC; OPraHU30-
BaHHBIE ¥ HEOPTaHM30BaHHEIE.

MurpanroHHBIE TPOIECCH UTPAFOT BAXKHYIO POJIb B JKU3-
HU 0eJ10pyccKoro o01ecTa. PaHHsIsE SMUrpanus Ha 0ernopyc-
CKHUX 3eMiisiX oTHOCHTCS K X V-X VI BB., Korza OblIN CO3/1aHbI
npaBoBbie 0cHOBBI B BKJI 1151 BRIC31a CBOOOIHBIX JTFOCH 32
rpasHuily (B MOMCKax Jy4llIed >KU3HU, COBEPLICHCTBOBAHUE
BOCHHOTO MacTepcTBa, yueba 3a rpanuieii). [lomurnaeckas
AMHUTPALUS, CTPaX PEIPECCHI CO CTOPOHBI IIAPCKOTO MPABH-
TENIbCTBA BBIHYKAAJIN TIOKHIaTh CTPaHy YYaCTHUKOB BOCCTa-
Huit 1794, 1830-1831, 1863-1864 T, xorma Oemopycckue
3eMim ObLTH B cocTaBe Poccmiickoid mmmepuu. MaccoBas
9KOHOMHUYECKAsl IMUTPAIHSI U3 OSIIOPYCCKUX 3eMeJb HAOIF0-
nmamace Ha pyoexe XIX-XX BB. IlepBas mupoBas BoOIiHa,
peBomonnu 1917 roga, repmaHckasi ¥ MOJIbCKask OKKyIALUs
Benapycu, Bropast MmupoBast BoiiHa — 3TH COOBITHS BBI3BAJIU
BOJTHBI O€JT0PYCCKON IMUTPAITHH.

Murpannonras monutuka CCCP Hocmna crnenugude-
ckuil xapaxtep. I'paHunpl 3TOW CTpaHbl OBLIM JIOBOJBHO
TUTOTHO 3aKPBITHL. 3a pyOex BBIE3KAIHN TOCKOHAIHHO TIPOBE-
PCHHEBIC JIFOIH, TIPOIICIINE CIICIIHATBHBIC BBIC3THBIC KOMHUC-
cun. CylecTBoBaja KaTeropusi «HEBBIE3IHBIX TPaXaaH», B
KOTOpYIO Oblila 3a4MCiIeHA 3HAYWTENbHAS 4acTh HACEICHHUS
no pasnuunbiM npuunHam. B Koncrutymuum BCCP 1978
rona, kak u B Koucrutyruu CCCP 1977 rona, He roBopUioch
0 TpaBe Ha cBOOOIY mepenBmkeHus. OTHAKO BHYTPH CTPAHBI
MIPOUCXOMIIO JOOPOBOIBHOE M MPUHYAUTEIBFHOE, IITAHOBOE
u OecniopsjjouHoe repemenienue HaceneHus. CyliecTBeH-
HOE BIMSHME HAa BHYTPEHHIOIO MHUTPAIMIO CTPAHBI OKa3ajo
000CTpeHHE KOJIOTHYECKON 00CTAaHOBKH TOCIE KaTacTPOQBI
Ha YepHoObuibckoit ADC B ampese 1986 1.

B 1990-e rT. mocne pacmaga CCCP B HOBBIX HE3aBHCH-
MBIX TOCYJapCTBaX CTAId CTHXUHHO Pa3BHBATHCS MPOIICCCHI
Murpanud. BakHbIM 1maroM Ha myTdH (GopMUpOBaHHUS COO-
CTBEHHOM MHTpallMOHHOW TONWTHKH B PecrmyOnuke bema-
PYCh SBHJIOCH IIPUHSITHE 3aKOHA O TpaXKTaHCTBE PecmyOnuku
Benapych (oktsi0ps 1991 r.). HoBbIM [T COOTEUECTBEHHHU-
KOB, OKa3aBIIMXCS 3a TPAaHUIIAMH TOCYIapCTBa, SBUIOCH CO-
XpaHCHHE TpaBa Ha TOIYYCHUE TPAKITAHCTBA 32 TEMH, KTO
MOCTOSTHHO TPOXKUBAJ HA TEPPUTOPHU PECITYOIMKH, HO ObLI
HACHIIFHO BBICEJICH WJIM BBIEXAJ 3a €€ MPEIeNbl 10 BBEACHNUS
9TOTO 3aKOHA, a TaKXKe 3a MX HacieqHuKamu (ctartbs 17 3a-
xoHa) [1].

B cootBercTBuu ¢ mpuHIMNamMu BeeoOriei nexmapannu
MpaB 4YeIOBEKa U JAPYTHMHU OOIICTIPUHATHIMU MEXKTyHAPOI-
HBbIMHU akTaMu B Mae 1993 rona ObUT IPUHST 3aKOH O OPSIIKE
BbIe3/1a TpaxkaaH u3 bemapycn n Bpe3a Ha ee TEPPUTOPHIO,
KOTOPBIN TapaHTHPOBAJT TPakJaHaM IPaBO CBOOOIHO MOKH-
JIaTh CTPaHy U BO3BPALIATHCS HA €€ TEPPUTOPUIO, PETYINPO-
BaJ MOPSIOK 0pOPMIICHHS JOKYMEHTOB IS BBIE3a 3a Tpa-
HUIY ¥ Bhe3a B PecyOnuky Bemapych.



Boszpocna murpanus Hacenenus B crpanax CHIL. Crpanbt
CHI" noanucanu psiji coriallieHnit 1Mo npooiemam, CBs3aH-
HBIM ¢ BoIlpocamy MUrpanuu: CormanieHue mo mpooiemMam,
CBSI3aHHBIM C BOCCTaHOBJICHUEM TIPAB JICTIOPTHPOBAHHBIX Ha-
PO/IOB, HALIMOHAIBHBIX MEHBIITMHCTB ¥ HaposoB 1992 r., Co-
IValIeHne O MOMOIIN OeXEHIIaM M BBIHYKJCHHBIM IIepece-
nennaM 1993 r., Cornamenue o COTpyAHUYECTBE TOCYyAApPCTB
- yuactaukoB CHI" B 6opn0e ¢ HezakoHHOW mMurpanueii 1998
r., Cornamienue o COTpyIHIHYECTBE B O0JIACTH TPYITOBOW MH-
Tpalyy ¥ COIHMAIBHON 3alIUThl TPYASIIMXCS - MUTPAHTOB U
ap.

Ilo cyTtn, ¢ KaXIbIM TOZIOM HOTOKH MUTI'PAIIMU yBEIUIHBA-
mck. CaMo# mormynsipHOi (OpMOI MUTpaIiu y OenopycoB
crana Tpyaosas. Ecnu roBoputs o gonu crpad CHI™ B murpa-
IIHOHHOM IPOIIECCE, TO JUANPYIOIIEE MMOJIOKEHNE 3aHNMalIa
Poccust, Ham Omkaiimmii cocen, ¢ KoTopsiM y bemapycu
MHOTO OOIIMX MCTOPHUYCCKUX KOPHEH, O0Jiee TeCHbIC CBS3H,
9YeM ¢ ApyruMHu crpaHamMu. OTCyTCTBHE BU30BBIX, TIOTPAHUY-
HBIX ¥ SI3BIKOBBIX 0apbhepoB CIOCOOCTBOBAIM TPYJOBOH MH-
rpaiuu rpaxaal benapycu B Poccutro. Hanmpumep, 3a nepuon
HesaBucumoct Pecnyonuku Bemapycs ¢ 1990 mo 2009 rr.
Ha jomo Poccun npuxogutcst 64% B MUTPallMOHHOM IPO-
necce HaceneHus [2].

JIOBOJIBHO MHTEHCHBHO Pa3BUBAJIOCH 3aKOHOIATENBCTBO,
3aTparuBaroliee BONPOCkl MUrpanun. Tak, Harpumep, Mpu-
HATHI 3aKOH O MPEIOCTAaBICHUH MHOCTPAHHBIM IpakJaHaM
1 aunaMm 6e3 TpakKIaHCTBa cTaTyca OeXeHIa, TOTTOTHUTEb-
HOH 1 BpeMeHHoH 3auuTsl (2008), 3akoH 0 BHENIHEH TPyI0-
Boit murpanmu (2010) u npyrue.

C 1 mronst 2020 . BCTYNIHIIN B CHUTY H3MEHEHHS, BHECCHHBIE
B 3akon Pecry6onmuku benapycs «O mpaBOBOM IOJOKEHUH
WHOCTPAHHBIX TPAX/1aH U Jinil 0e3 rpaxkaancTsa B PeciyOnu-
ke bemapycb», KOTOpble HaIlpaBJIeHbI HA COBEPIIEHCTBOBA-
HHE 3aKOHO/IATENILCTBA C YYETOM MPAKTHKN €r0 IPUMEHEHUS,
V3meHeHus, Hampumep, NperycMaTpUBArOT JOMOJHHUTEb-
HBIE MEXaHW3Mbl MUTPALIMOHHOTO KOHTPOJIS, ONITUMH3AIHIO
Mep NMPUHYXJICHUS, TPUMEHIEMBIX K MHOCTPaHIIaM — Hapy-
LIUTENISIM MUTPALIMOHHOTO 3aKOHOAATENIECTRA.

B 2020 romy B Pecmybmuke bemapyck ObITM TPHHSTHI
OTpaHUYHTENIFHBIE MEPBI 110 BBE3/Ly B CTPAHy B CBSI3H C DIIU-
JIEMUOJIOTUYECKOH 00CTAHOBKOM, BBI3BAHHOW MaHAEMHUEH
COVID-19. B 3T0i1 cBsI3M OCHOBHBIMH IEIISIMA BbE3[a U
nIpeObIBaHNsI MHOCTpaHIEB B berapycn sBISINCH TpaH3WT-
HBIU [TPOE3]1 uepe3 TEPPUTOPHIO PECITYOIIMKH U TPYAOBas Jie-
STEIBHOCTD. DMHUIEMHUOIOTHYECKast 00CTaHOBKA MOBIHAIA U
Ha IIPOIIEeCCHl BHEIIHEH TpynoBoi murpanmu B PecryOnuke
Bbenapyck. CokpaTuiaoch He TOJNBKO KOJMYECTBO MHOCTPaH-
HBIX TPaXk/IaH, MPUe3KaIoMKX K HaM Ha padoty (¢ 20 862 no
16 368), HO 1 yncno rpaxaan Pecryonuku benapyck, Bbles-
YKAKOIIUX JIJIsl TPYAOYyCTpoiicTBa 3a pyoex (¢ 9061 mo 4723)
[3]

B cBa3u ¢ tem, uro Pecryonmika bemapych rpaHuduT co
crpanamu EC, oHa BOBJIeYeHA B IIPOLECCHl TPAH3UTHOM MHU-
rparun. Becnoit 2021 1. HaOmomancs HAIUTBIB HelleTadbHBIX
MUTPaHTOB NpeuMyIiecTBeHHOo U3 Mpaka n Cupuu, meitaio-

muxcst nonacts B crpansl EC. Oprann3oBaHHbIE TPYTIITBI He-
3aKOHHBIX MHUI'PAHTOB 3aJICPKUBAJIUCh U ACTIOPTUPOBATINCH
U3 CTPAHBL.

Takum 00pazoM, MHTIpalMOHHBIE TPOLECCH — OHA M3
CJIOXKHBIX MPOOJIEeM MUPOBOTO pa3BuTHsi. J{Jist MHOTHX rocy-
JIapcTB, B TOM 4ncie u benapycu, Bce 6onee akTyaabHBIMU
CTAHOBSTCS BOIPOCHI IIPEOJIOICHHSI OTPHIATEIBHBIX ITOCIIE -
CTBUI MHUTpAIMOHHBIX TporeccoB. Pecnyonuka benapych
MpOBOANT IPPEKTUBHYIO TMOIUTHKY B cdepe MHUTpAIHH.
BwMmecte ¢ TeM HEOOXOANMO MPOJIOIKUTE CUCTEMHOE COBEp-
LIEHCTBOBAaHHE 3aKOHOJATEIbCTBA C YYETOM HOBBIX TCHICH-
LI ¥ BBI30BOB, C KOTOPBIMH CTAJIKUBAETCSI OOILECTBO.
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HEKOTOPBIE ITPOBJIEMBI YACTHOTI'O 1
IIYBJIUYHOI'O ITPABA
HA COBPEMEHHOM JTAIIE

Canaee I'A. (Munckaa 20poocKas Konnezus a080Kamoa)

Becbma axTyanbHBIM Ul JKU3HH COBPEMEHHOIO OeJio-
pycckoro oOImecTBa sIBISIETCS AEJICHUE CHCTEMBI IIpaBa Ha
OTpac/Ii 4acTHOTO TpaBa M MyOJIMYHOTO IpaBa. YUYEHHUE O
JIeJIeHHe CHCTEMBI IpaBa OepeT Hayajlo OT U3BECTHOrO Ha-
crapienus Jdomunus Ynenuana B k. I UHcTuTynmit: «3y-
YEeHHE ITpaBa pacralacTcsl Ha JiBa MOJIOXKEHUS: ITyOIMIHOE U
yacTHoe (npaBo). [lyOonuyHoe npaBo, KOTOpoe (OTHOCHTCS)
K TOJOXKEHUI0 PHMCKOro rocynapcTsa, 4acTHOE, KOTOPOE
(oTHOCHTCS) K TONB3e OoTAENbHBIX Uy (1rep. JI.JI.Kodano-
Ba. - C.I1.) [1]. On BbICKa3asl MHEHHUE, YTO ITyOJIUIHOE MIPABO
€CThb TO, KOTOPOE OTHOCHUTCSI K MOJIOKEHHUIO PrMcKoro rocy-
JIapCTBA, TOI/IA KAK YACTHOE OTHOCHTCS K MOJIB3€ OT/EIBHBIX
mui. To ecTh peMeToM MyOIMYHOTO IIpaBa siBisieTcs chepa
MyOIMYHBIX WHTEPECOB (MHTEPECOB OOIIECTBa, TOCYAapCTBA
B IIEJIOM), @ MIPEZIMETOM YacTHOTO Tpasa — cepa 4acTHBIX
JIell 1 UHTEPECOB.

Kak mporcxoanio CTaHOBJIEHHE YaCTHOTO M ITyOJIIMYHOTO
npaBa B Pume, 10cTatouHO MOApOOHO ONMMCAHO B CHEHAIIb-
HBIX UCCJIEAOBAHMAX [2], a 3aTeM TpaauLUs JIeIeHUs IIpaBa
Ha 4aCTHOE U MyOJMYHOE MepeKoueBaga B HayKy BCEX KOH-
TUHEHTAJIBHBIX CTpaH EBpOMbI, MOPOANB OrpoMHOE KOJIHYE-
CTBO CaMBIX Pa3HBIX KOHLEMIHH, MPEJCTABICHHBIX B Hayy-
HOM JuTeparype.

Jlenenuto cucTeMbl TpaBa Ha YacTHOE M ITyOIMYHOE yrie-
s BHEUMaHue Monrteckbe («O myxe 3akoHOB»), [000c,
I'erens, 6enopycckue mpasosenst B.U. Cemenxos, H.I'. FOp-
keBud, B.I. Tuxuns, B.®. Yurup, C.®. Coxon, A.M. Abpa-
moBuy, A.A. Tonosko, .. Maptunosuu, C.I. [Ipo0s3ko,
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C.B. Kamenkos, S.1. ®ynk, I'A. Bacunesuu, U.H1. Topenuk
u ap.

B nocnennue roasl onpasIaHHO MIPUCTAIBHOE BHUMAHUE
yAemsieTcsl B HayKe MpoOJieMe pasrpaHW4eHHs] YacTHOTO U
my6nuyHoro mpasa. IlpeacraBnsercs, 4TO CyILIeCTBOBaHME
JTHX JBYX CTPYKTYPHBIX MOJIPA3JENECHUH, Y KOTOPBIX MOKa
ele HeT OOIIeNPU3HaHHBIX HAMMEHOBAHUH, CBSI3aHO C (hyHK-
LIMOHAJIBHOM XapaKTEPUCTUKOH IpaBa U IPaBOBOM CUCTEMBI.

IIpaBo B LenoM Npu3BaHO FAPMOHU3UPOBATH U UHTEPECHI
o01mecTBa, KOTOPOE IMPEACTABISIET TOCYapCTBO, U MHTEpe-
Chl JINYHOCTH, WHIUBH[IA, OOECIEUUTh BOCIIPOHM3BOJCTBO
JTAHHOH COIMATIBHOM CHCTEMBI, T.€. TPaBO OCYIIECTBISAET 00-
me-conuanbHyto ¢yHknuio. CyliecTBoBaHue B 3TOH (yHK-
LUU JIByX COCTABJIAIOUIMX, & UMEHHO: 3aIlUThl MHTEPECOB
o0mmecTBa U MHTEPECOB JMYHOCTH W BBI3BIBACT HAJIMUHUE
YaCTHO-TIPABOBBIX M IyOJIMYHO-TIPABOBBIX COCTABIISIOMINX B
CTPYKType IpaBa 1 IPaBOBON HAJICTPOMKH B LIeIOM. AHAIU3
e BIMSHUSI CaAMOTO COAEpKaHUsI (DYHKIMU 3aIIUTHI WHTE-
pecoB 00IIecTBa W JIMYHOCTH, €CIIM €ro YIAacTCsl BBISIBHUTS,
JIOJDKEH OBITh NPEIMETOM CaMOCTOSITEJIBHOTO MCCIIEN0Ba-
HUSI, HAIIPABIEHHOTO Ha BBISIBICHUE CTPYKTYPbI COOCTBEHHO
MyOAMYHOTO ¥ YaCTHOTO IIpaBa.

YactHo-nipaBoBast cepa csizana ¢ QyHkuuend obecrie-
YEHUsI CBOOOTHOTO Pa3BUTHS JIMUHOCTH, CAMOCTOSITEIEHOTO
ONpeieNeHus YCIoBUi ee cymecTBoBaHus. [loaToMy oHa u
MIpEJCTaBIeHa, MPEXAe BCEro, IPakJaHCKUM IpaBoOM, Ine
CYHIECTBYET JUCIIO3UTHBHOCTb, FOPUAMYECKOE DPABEHCTBO
CyOBEKTOB, KOOPAWHALIUS UX BOJH M HHTEPECOB.

Ha camom jpene cymiecTBoBaHUE ITyOJMYHO-IIPABOBOI
cthepsl BEI3BAHO (PYHKIHEH 0OecTiedeHus AesITeIbHOCTH TO-
CyZlapcTBa M €ro BIACTHBIX CTPYKTYyp. COOTBETCTBEHHO OHA
MIpPEJCTaBJICHA, MPEX/IE BCEro, KOHCTUTYLIMOHHBIM U aMH-
HUCTPATHBHBIM IIPABOM.

OCHOBHOW CMBICT Pa3IMYCHUS] YaCTHOTO M ITyOIMYHO-
ro MpaBa COCTOMT B YCTAHOBJICHHUHU IPEJENIOB BTOPKEHHUS
rocyaapcTsa B c(hepy MMYIIECTBEHHBIX U MHBIX HWHTEPECOB
WHAWBHJOB M UX o0benuHeHHA. [ocymapcTBo B 3TOH ce-
pe JOJDKHO BBICTYIIATh JIMIIb B POJIM apOUTpPa U HAJICKHOTO
3aIIUTHUKA NIPAB U 3aKOHHBIX MHTEPECOB YYaCTHUKOB I'PaX-
JTAaHCKOTO 000poTa.

Hampumep, Ha coBpemeHHoM stare B PecrnyOnuke bena-
PYCh B 3aBUCHMOCTH OT OTpAciy IpaBa, B chepe KOTOporo
CKJIQJIBIBACTCSI TOT WIIM WHOHM BHUJI TPABOOTHOLICHHH, Cy/1e0-
HBIE JieJ1a JIeISITCS Ha JIB€ OOJIbIINE TPYIIIbL.

K nepBoii rpynmne oTHOcCATCA n€a, BO3HUKAIOLIUE U3
IPaXJaHCKUX, CEMENHBIX, TPYNOBBIX, *KUIMIIHBIX, IKOJIO-
IMYEeCKHUX TpaBooTHOIIEHNH. CyObeKThl TaKMX MPaBOOTHO-
HIEHNH — IPaKAaHe U IOPUANYECKHE JTUIA — 110 OTHOLIEHHUIO
JpyT K APYrY HaxXoAsTCA B MOJNOKEHUH FOPUANYECKOTO pa-
Benctra (4. 1 ct. 37 I'TIK, cr. 39 XIIK). B cynax Pecny0iiu-
ku benapychk Takue fena paspenarorces B MOPsAKEe HCKOBOTO
MIPOU3BOJICTBA.

Takxke B IIpaBOBBIX CUCTEMAaX EBPOINEHCKUX IOCYJapCTB
JIO HACTOSAIIETO BPEMEHH COXPAaHUIIACh TPAIWLMS JEIECHHS
IpaBa Ha YacTHOEC M MyOJIMYHOE, MEpPEUHCIICHHBIC BHIIIE
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OTpaciy MpaBa OTHOCATCS K 4acTHOMY IpaBy. Ero HOpMEI
HaIIPABJICHbl HA OXPAHY U PEryJIMPOBAHUE OTHOILICHUH 4acT-
HBIX JIHII (TPpaXIaH 1 IopuandecKux Jui). Llens myomuanoro
npaBa — 3aluTa OOIIe3HAYMMBIX (ITyOJIMYHBIX) WHTEPECOB
rocyaapcTBa 1 o01IecTsa.

Ko BTOpoii rpynmne OTHOCUTCS [eia, BO3HUKAIOUIUE W3
MyOMMYHBIX TNPAaBOOTHOIICHWH (aJMMHUCTPATHBHBIX, (u-
HAaHCOBBIX, 3€MCJIbHBIX, HAJIOIOBbIX, TAMOXXCHHBIX H ]Ip)
CyOBeKTHl TaKUX MPABOOTHONICHWHA — TOCOPTaH WM WHOU
OpTraH, Ha/ICIICHHbIH ITyOIMYHBIMU ITOJTHOMOYHSIMH, C OJHOH
CTOPOHBI, U I'PAKAAHUH WIH IOPHIMYECKOE JIUIIO, C JIPYTroH,
— CBSI3aHBI OTHOLIEHUSIMHU BJIACTH U TIOTYNHEHUS.

CynaM To/1BeTOMCTBEHEH JIMIIb OIPaHUYEHHBIH KPYT Ta-
Kux nen. X ucuepnbIBarOlUi MepedeHb ONpelesieH po-
IeccyanbHeIM 3akoHomaTenscTBOoM (cT. 335 TTIK, cr. 42
XIIK). B cymax Takue mena pacCMaTpUBarOTCS IO MTPaBHIaM
HCKOBOTO TIPOU3BOJICTBA.

B 4. 1 ct. 26 VIIK Pecniybnuku benapych ykazano, ato «B
3aBUCHMOCTH OT XapakTepa U TSHKECTH COBEPIICHHOTO Ipe-
CTYIUICHUS YTOJIOBHOE Tpeciie/JOBaHNe U OOBUHEHHE B CY/IE
OCYIIECTBIIAIOTCS B IMTyOIMYHOM, YaCTHO-ITyOITMIHOM TOPSII-
K€ W B MOPSI/IKE YACTHOTO OOBHHEHHSD).

HWcxonst n3 BBILIEU3II0KEHHOTO, TIOJIyYaeTCsl, 4TO B JIF000i
00acTH PaBOBOTO PETYINPOBAHMS, JTIO00I OTpaciu mpasa
WJIN 3aKOHOJIATEJILCTBA €CTh KaK YaCTHO-TIPABOBHIE, TaK U ITy-
OnuyHO-TIpaBoBbIe Hadana. /leno, ckopee BCero, B TOM, 4TO
TOJIBKO TaK OENOPYCCKUI 3aKOHOZATENNb CMOXKET OTPa3UTh B
TIOIXO/IaX K MPAaBOTBOPYECTBY HEOOXOIUMYIO CTEIICHB COYe-
TaHMs YKAa3aHHBIX Ha4Yajl, COOTBETCTBYOIIYIO TIOTPEOHOCTSIM
pa3BHUTHS O0IIECTBA HA OIPEICIICHHOM 3Tarle, BEITEKAIOUIY IO
13 (QyHKIWH, BBITOIHAEMBIX TPABOM M IPABOBOW CHCTEMOH.

Tak, yacTHOE MpaBoO MPENCTABISAET COOOH COBOKYITHOCTD
IOPUIMYECKUX HOPM, MOJICITUPYIOMINX YaCTHBIC MPAaBOOTHO-
HIEHUs, a MyOINYHOE MPaBo MPEACTABISIET cO00H COBOKYII-
HOCTb HOPHIAWYCCKUX HOPM, MOACIUPYIOMIUX Hy6J'lI/l‘~IHI)Ie
npaBooTHomeHus. ClenoBaTeabHO, €CIIN CYIIHOCTh IpaBa
— rOCYJapCTBEHHOE HOPMAaTUBHOE PETyINPOBAHUE CONNAIIb-
HOTO TOBeJIeHUs1 (MOJISIUPOBAaHKUE MTPABOOTHOLICHHUH CyOb-
€KTOB TAaKOTO IMTOBEAEHH), TO CYIIHOCTh YaCTHOTO IIpaBa —
TOCYIapCTBEHHOE HOPMAaTMBHOE MOJECITHPOBAHHE YACTHBIX
MIPABOOTHONIEHUH CyObEKTOB COLMATBHOTO OBEACHUS.

CyIecTBeHHBI TPU3HAK MOJIENH ITyOJIMYHOTO IPaBo-
OTHOIICHHUS — ydYacThe IMyOJIMYHOTO CyOBEKTa mpasa, OCy-
LIECTBIISIIOILETO TOCyAapCcTBeHHble (QyHKIMKU. be3 naHHOro
cyObekTa TpaBOOTHOIIEHHE OyneT 9acTHBIM. [lyOmudHbIe
CyOBEKTBI ITpaBa CyTh FOCYapCTBO, €ro IMOJUTHKO-TEPPUTO-
puanbHble (aAMUHUCTPATHBHO-TEPPUTOPHAIIBHBIC) €AMHU-
IbI, UX OPTaHbI U JOJHKHOCTHBIE JINIIA, A TAK)KE MHBIE JINIIA,
KOTOPBIM JIOBEPEHO HCIIOJHEHHE TOCYIapCTBEHHBIX (YHK-
UK.

Wtak, no HameMy MHEHHIO, Ayali3M MpaBa 3aKIF0IaeTCs
B €T0 HOPMax: UIMEHHO OHH, 0011a1as1 00IIMM CBOHCTBOM, 00-
Pa3yroT YaCTHOE WM MyOJIMYHOE MTPABO. YIOMSHYTOE 001I1Iee
CBOHCTBO JOJKHO OBITH pPa3iNYUTEIbHBIM BHIOM YHHUBEp-
CaJIFHOTO CBOIiCTBa BCeX HOpM Ipasa. Torna, ¢ oHOM cTOpo-



HBI, OHO OyZIeT OOBEMHATH HOPMBI B YACTHOE WIIM ITyOIIHd-
HOE TIPaBo, a ¢ APyroi — pa3JesTh NIPaBoO Ha JIBE YaCTH.
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KOHCTUTYIIMOHHO-ITPABOBOBAS
IMPUPOJA ITPABA HA CYJAEBHYIO 3AIIUTY

Cugey K.A. (HL[3ITH)

B coorerctBun co cr. 60 Koncrurynum PecryOmuku
benapyce (pen. or 04.03.2022) «Kaxxnomy rapantupyercs
3aIlMTa €ro MpaB M CBOOOJ KOMIIETCHTHBIM, HE3aBHCHMBIM
n OecHpUCTPAaCTHBIM CYJIOM B TIOpSAKE W CPOKH, OIpesie-
neHHble 3akoHoM». B cT. 10 Konekca Pecniyonuku benapych
0 CyIOYCTpOWCTBE M cTaryce cymeil ot 29 urons 2006 . Ne
139-3 (B pen. ot 10.12.2020 Ne 63-3), m. 4 [locTaHOBICHUS
[Tnenyma BepxoBroro Cyna Pecryonuku benapycs ot 22 ae-
kabps 2016 . Ne 9 (B pex. ot 31.03.2021) «O6 obecneuerHnn
TIpaBa Ha CyJeOHYIO 3aIIUTy U KyJIbType CyAeOHOH nesTelb-
HOCTH» UCIIOJb3yeTcsl (POPMYIIMPOBKA «IIPaBO Ha CyACOHYIO
3amuTy». OTeuecTBEeHHbIE yUCHbIE-TIPAKTUKH, TaKue Kak I.
A. Bacuneruu [1], B.JI. Kamuakosuu [2], JL.M. Pso6ues [3]
U JIp. TAK)KE ONIEPUPYIOT MOHSTHEM IIPaBO Ha Cy/IEOHYIO 3a-
HIATY».

[IpaBo Ha cyneOHYIO 3alIUTy, Kak OHO C(HOPMYIHPOBAHO
B HAIMOHAJIBbHBIX HOPMATHUBHBLIX IMPABOBBLIX aKTaXx, ABJISACTCIA
OJJHMM M3 OCHOBHBIX IIpaB 4ejoBeka. Mccienyemoe mpaBo —
3HAQUMMBIH SJIEMEHT CHCTEMbl KOHCTUTYIIMOHHBIX TapaHTHH
peanu3anuy 3alMThl IpaB U CBOOOJ, BaXXHOCTh KOTOPOTO
MOAYEPKUBACTCS MHOXKECTBOM ITPABOBBIX AKTOB KaK Halld-
OHAJIBHOTO, TaK U MEKAYHApOIHOTo ypoBHEH (cT. 8 Beeol-
et aexnapanuu npas 4yenoBeka 1948 r. (manee — BIITY),
CT. 2 MexIyHapOIHOTO MaKTa O TPaKAAHCKUX M ITOJUTHYe-
ckux npasax 1966 1. (nanee — MIIT'TII), ct. 13 EBponeiickoii
Konsennuu no npasam uenoseka 1950 r. (manee — EKIIY)).
B cBsI31 € 3TUM yCTaHOBIIEHUE COEP>KAHUS U IIPABOBOM IIPH-
pOZBI MpaBa Ha CyJAeOHYIO 3aIIUTY SIBISIETCS aKTyalbHBIM
MIPEJIMETOM HCCIIEIOBAHMSL.

W3 aHanmui3a HAIMOHATIBHBIX HOPMATHBHBIX NTPABOBBIX aK-
TOB CJIEYET, UTO ITPABO Ha CY[COHYIO 3aIINTy BKIIIOYACT Ipa-
BO KaXXJOI'0 Ha 3aliuTy €ro IpaB U CBOGO[[ KOMIICTCHTHBIM
CYZIOM C COOJIIOICHNEM YCTaHOBIECHHBIX MPOLECCYaTbHBIX
HopM. CrietyeT OTMETHTh, 4TO B (PyHJaMEHTAIbHBIX yHHU-
BEPCAJIBHBIX U PETMOHAJIBHBIX MEXKIAYHAPOAHO-IIPABOBLIX
JIOKYMEHTaxX IPaBO Ha CyAeOHYIO 3amuTy (QOpMYITHPYETCS
MI0-Pa3HOMY, B TO JK€ BPEMsI, IIPE/IIONaracTcs pu 3TOM OJIUH
U TOT € COCTaB MpaBoMounii. Tak, Harpumep, COIaCHO CT.
8 BJITY, «xaxapIii 4eTI0BEK MMEET MpaBo Ha 3P (PEKTHBHOE
BOCCTaHOBJICHHE B IIPaBaX KOMIETEHTHBIMH HAIMOHAJIBHBI-

MU Cy/laMH B CIIy4asiX HapyIICHHs ero OCHOBHBIX IpaB, Mpe-
JOCTaBJICHHBIX EMY KOHCTPITyL[Ideﬁ WJIN 3aKOHOM)).

B cootBerctBum ¢ m. 3 ct. 2 MIITTIII rocymapcTBa 06s-
3aHBI «00ECTIeunTh JII0OOMY JIMILy, IpaBa U CBOOOJBI KOTO-
poro... HapyIieHbl, 3pPEeKTUBHOE CPEICTBO IMPABOBOM 3a-
IIHTH. .., 00eCIeYUTh, YTOOBI IIPAaBO Ha IPABOBYIO 3aIIUTY
JUISL JTI000TO JIMIA, TPEOYIONIEro TaKoW 3aIlnThI, YCTaHABIH-
BaJIOCh KOMIICTCHTHbBIMHU Cyﬂe6HI)IMl/I, AIMUHUCTPATUBHBIMHA
WJIN 3aKOHO/IATEIbHBIME BIIACTSIMU MJIH JIFOOBIM IPYTHM KOM-
MIETEHTHBIM OPTaHOM, NPEIyCMOTPEHHBIM TIPABOBOH cHCTe-
Moii rocyaapctBa». EKITY ycraHaBIuBaeT, 4TO «KaxIbIi. ..
nMeeT mpaBo Ha 3PPEKTUBHOE CPEICTBO MPABOBOM 3alIllH-
THI B TOCYJJApPCTBEHHOM OpraHe, Ja)e €CIH 3TO HapyIICHHE
OBUIO COBEPIICHO JIMLIAMH, ACHCTBOBABIIMMH B O(pHINAIIb-
HOM KaueCTBE».

Takum o0OpazoMm, mpaBo Ha Cy/IeOHYIO 3alUTy SIBISET-
¢ MMIUIEMEHTUPOBAHHBIM IIPABOM Ha IIPABOBYIO 3allUTY
(o MIII'TIIT), mpaBom Ha 3¢ PEKTUBHOE BOCCTAHOBICHHE B
npaax (o BAITY) ¢ yueTom 0COOCHHOCTEH HAITMOHAIEHOU
MIPaBOBOM CHUCTEMBI.

Cpean OTEUeCTBEHHBIX yUEHBIX HanOoiee MeTaabHO BO-
IIPOC COZIep KAaHMs TpaBa Ha CyIEOHYIO 3alIUTy HCCIICI0BAT
B cBoMX paborax [. A. Bacunesuu. Mcxons u3 ananmsza pado-
1ol «IIpaBo Ha cyneOHyT0 3aIIUTy (KOHCTUTYLIMOHHBIE ACTIEK-
TBI)», MOXHO CZEJIaTh BBIBOJ, YTO, CYAs MO BCEMY, YUCHBIH
UCIIONIb3YET IMOHSATHE «IIPaBO HA MPABOCYIUE» KaK SKBHBA-
JICHT MOHATHIO «IIPABO HA CyAE€OHYIO 3aIINTY» U ONpEAesieT
€ro KaK HEOThEMJIEMOE TTPABO KaXKIOTO YEIIOBEKA, BKITIOYAIO-
11ee NpaBo Ha oOpallleHne B CYJl U APYrUe CMEXHBIE IIpaBa.
Cornacumcst ¢ MuenueM [. A. BacwieBnda, corsmacHO KOTO-
POMY «IpaBO Ha MPABOCYAME. .. HE JJOJDKHO CBOANTHCS JIUIIH
K [IpaBy Ha oOpaieHue B cym» [1, c. 40].

Poccutickuit yuensnii O. fI. bensieBckas BbLAeIsIeT cie-
JIYIOIINE MTPABOMOYHSI, COCTABIISIOIINE MTPABO Ha CYJACOHYIO
3alUTy: MPaBO Ha OoOpalleHHEe ¢ 3asBiICHHEM B cya (oOpa-
IIEHNUE 32 3aIIUTOH); TPaBO Ha PACCMOTpPEHHE (pa3peIIeHue)
Jierna CyJIoM TI0 CYIIECTBY U BEIHECEHHE CYJIOM HTOTOBOTO pe-
IIEHUs; TIpaBO Ha O6)KaJ'IOBaHl/Ie HC BCTYIIUBUINX B 3aKOHHYIO
CHUITy Cy[eOHBIX penieHnit (IIpaBo Ha IOCTYII K Cy/ly B BBbIIIIE-
CTOSIIIICH MHCTAHIIMK); MPABO Ha HajJIeKallee HCITOMTHEHUE
Cylle6HOFO peuiCHrs, B TOM YUCJIC IIYTEM €TI0 NPpU3HAHUA U
cobmronenus [4, c. 13].

Hpyroii poccuiickuii aBrop O. B. Abo3HoBa oOparmaer
BHUMaHHE Ha JIBOWCTBEHHYIO NPUPOJY TpaBa Ha CyAeOHYIO
3aIUTY, BBIAENAA, C OJHOM CTOPOHBI, KOHCTHUTYLIHOHHYIO,
apryMeHTHPYsI 3TO 3aKperIeHHeM JaHHOTo paBa Konctury-
LUEH, ¢ APYyroi — NpoueccyaibHyto, T.K. YCIOBUS U MOPSAI0K
OTIpeieNIeHBI TPOoIIeCcCyaIbHBIM 3aKOHOATENbCTBOM [5, ¢. 5].

JleHCTBUTENIBHO, TIPaBO Ha Cy/AEOHYIO 3allUTy HAXOAUT
CBOE OTpPaXEHHWE B MPOLECCYaJbHOM 3aKOHOJATEIbCTRE.
Hanpumep, ct. 10 YromoBHO-IIporieccyansHOT0 Kojekca Pe-
cnyomuku bemapycs ot 16 mronst 1999 . Ne 295-3 (B pen.
26.05.2021 r.) (manee — YIIK) ycranapiuBaeT 00s3aHHOCTh
CyJia, OpraHa yroJoBHOTI'O IIpecIe0BaHUs 00ECICUHTh 3alllu-
Ty TIPaB JII, y4acTBYIOIINX B YTOJIOBHOM IIpOIecce, YeMy
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KOPPECTIOHIMPYET MpaBo Ha cyjaeOHyto 3amuTy. Crarps 301
VIIK ynpaBoMOuMBaeT Cy/ W3MEHSITh KBaJH(DUKAIMIO Ipe-
CTyIUIeHHUs, coOmomas mpu 3TOM MpaBO OOBHHAEMOTO Ha
3amuty. Hopmsl ['paxknancko-miponeccyaibHoro koaekca Pe-
cnyonuku benapyce ot 11 ssuBapst 1999 . Ne 238-3 (B pen. ot
27.05.2021 1) (manmee — I'TIK) u X034H#CTBEHHOTO TIPOIIECCY-
anpHOTO Koziekca Pecry6nmkn benapycs ot 15 nexabpst 1998
r. Ne 219-3 (B pen. ot 27.05.2021) (nanee — XIIK) taxxe oT1-
CBITAIOT K TpaBy Ha cynebHyto 3amuTty (cT. 6, 60 I'TIK «...
MpaBo Ha oOpalleHHe 3a CyIeOHOW 3amuTOM...»; CcT. 8, 15
XIIK «Cyg...o0ecrieunBaeT 3aliuTy Ipas).

Taxum oOpa3oM, mpaBo Ha CyaeOHYIO 3amuTy — QyHAa-
MCHTAJIHOE MPAaBO 4YeJIOBEKa, WMEIONIee JBOHCTBEHHYIO
IIpaBoOBYIO Mpupony. M3 aHamm3a HOPMATUBHBIX U JOKTPH-
HaJIbHBIX HMCTOYHHKOB MOXKHO CJIETIaTh BBIBOA O TOM, YTO
TIOHSITHE «IIPAaBO Ha CyACOHYIO 3alIUTy» SIBISCTCS 30HTHU-
HBIM, T.€. OXBaThIBAIOIIUM HECKOJIBbKO Pa3IUYHbIX SBICHUII U
CcTpyKTyp. VX0 U3 3TOT0 MOXKHO BBIIEJIUTH IHPOKUH U
Y3KUIl CMBICII HCCIIEyeMOro npaBa. B y3KkoM cmbIcie mpa-
BO Ha Cy[COHYIO 3aIlUTy MOXKHO OIPEAEINUTh KaK IPaBo Ha
oOpareHne B Cy/l B COBOKYIHOCTH C APYTMMH CMEXHBIMH
IIpoleccyalbHbBIMI NIpaBaMu. B mupokom cMeiciie mpaBo Ha
CyneOHYIO 3alUTy BKJIIOYAET MPaBOMOYHSI MaT€pPHUAIbHOTO
U MIPOIIECCYaIbHOTO XapaKTepa, B YaCTHOCTH, TPaBo Ha 00-
paleHue 3a 3aluTol, IPaBo Ha PACCMOTPEHHE JeJia Cy/IOM,
IIPaBO Ha JOCTYH K CyAy BBIIIECTOAIIEH MHCTAHIIUU, IPaBO
Ha HaJUIeXallee UCIOJIHEHUE CY/IE0HOTO PEIICHMS.

CIIMCOK UCTIOJIbB3OBAHHbBIX MCTOYHMKOB
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PEAJIN3ANUA ITPABA HA CBOBOOY
COBECTHU U CBOBOAY BEPOUCITIOBEJJAHUS
B MECTAX JIMINEHUS CBOBObI 1
SAKUIIOYEHUSA TOJ CTPAXKY

Cuoopuux M.HU. (BUII, I'poono)

Oco0oii kaTeropueii Juil, 001aJaroIIeH MPaBoOM Ha CBOOO-
JIy COBECTH M CBOOOJy BEPOHCIIOBENAHHS, HO PEaN3yeMbIX
IIPU ONPEJICNICHHBIX YCIOBUSX, SIBISIOTCS MO03pEBaEcMbIC,
oOBUHsEMbIE U OCYyXJIeHHbIe. [IpoioimKas ocTaBaTbCs rpax-
nmanamu PecrryOnukn Bemapych, oHH TONB3YIOTCS TIpaBaMu
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n cBOOO/IAMHM, YCTaHOBICHHBIMH JUIA TpaxiaaH PecmyOmnu-
ku benapych, ¢ psaoM orpaHudeHUi, MPenycMOTPEHHBIX
3aKOHO/IATEIbCTBOM. VICTOUHMKAaMH TIPaBOBOTO PEryIHpo-
BaHMS JJAHHBIX MPABOOTHOUICHHWH SBIAIOTCS KOHCTHTYIMS
Pecniyonuku benapych, YTroj0BHO-UCTIONHUTEIBHBIN KOJCKC
Pecny6onmuku Bemapycs, 3akon Pecmybmmkm Bemapycs «O
cBOOO/IC COBECTH M PEIMIMO3HBIX OPraHU3alUsIX», 3aKOH
PecniyOnuku benapych «O mopsiike M yCIIOBHSIX COJepIKa-
HUSI JIUIL TIOZL CTpaXkeit», [IpaBuia BHYTpEeHHETo pacropsaka
UCTIPABUTEIBHBIX YUPEKACHUH OTKpbITOro Thmna, IlpaBmia
BHYTPEHHET0 PacHops/Ka U30JIATOPOB BPEMEHHOIO COJep-
HKAHUSL.

OcHOBOIIONArarONM  JJOKYMEHTOM, 3aIlIMIIAIOIUM 1
MIPE/IOCTABIISIIONINM BCE TIpaBa, BKIIIOYasl PETUTHO3HbBIE, BbI-
crynaer Koncturymus Pecnyommku bemapycs [1]. OcHoB-
HBIMH €€ CTaThsIMH B JJAHHOM BOIIPOCE CITyXaT CTaTbh 16 u
31, 3akpernusrone cBoOOY COBECTH U CBOOOJY BEPOUCIIO-
Beanus. Ctarbst 16 yTOUHSET Takke, YTO HE JOIYCKAETCS
JICSITEIFHOCTh TAKUX PEJIMTHO3HBIX YUPESKACHHH, UX Opra-
HOB U HpeﬂCTaBHTeﬂeﬁ, KOTOPbIC CHOCO6H])I MMpesATCTBOBATH
UCTIOTHEHUIO TPaXJaHaMH HX TOCYIapCTBEHHBIX, OOIIe-
CTBEHHBIX, CEMCHHBIX 0053aHHOCTEH MM HAHOCUTH BPEJ X
37I0POBBIO U HPABCTBEHHOCTH. M3 CKa3aHHOTO CIIE/IyeT, YTO
KoHcTuTynus BeIcTynaeT 0a3ucoM M TapaHTOM PETUTHO3HBIX
npaB B PecryOnuke benapycs.

3akon PecnyOnuku benapycs «O cBOOOIE COBECTH U pe-
JIMTHO3HBIX OPraHM3aLUsIX» MPEIOCTABISIET MPaBO PEIUTH-
O3HBIM OPraHU3aIMsAM MTPOBOJUTE PEITUTHO3HBIC OOPSIBI «B
MECTax NpeABAPUTECIBHOIO 3aKJIHOUYCHUA U OT6I)IBaHI/IH Haka-
3aHMs, TT0 TTPOCKOaM HaXOMAIIMXCS B HUX I'PaKAaH B TIOMe-
IICHUSX, CICIMAIBHO BBIICIAEMbIX aAMUHHUCTpPAIACH ISt
aTuX nenei» (m. 3 cr. 25) [2].

3akoH «O TOpSIKe W YCIOBHUSX CONEPYKAHMS JIUI[ IOJ
ctpaxei» or 16 mrons 2003 r. [3], ompenenss mpaBoBOU
CTarycC 1noao3peBacMbIX U O6BI/IH§I€M])IX, 3anpemacT ux Auc-
KPUMHHAITUIO 110 IPU3HAKY OTHOIICHUS K penurud (cT. 2). B
YCIIOBUSIX, KOT/Ia YEJIOBEK OrpaHIUYeH B CBOOOIE, M HAXOIUT-
sl B M30JISILIMM, €r0 TIOBEJICHNE PerIaMEHTUPOBAHO BHEUIHHU-
MU CHJIaMH U 00CTOATENHCTBAMH, KPaiiHE Ba)KHO €My MMETb
XoTs1 ObI (hopMaNbHBIC TapaHTUH CcBOMX IpaB. [loatomy 3a-
NpeleHue AUCKPUMUHAIMNA 110 PEJIMTHO3HOMY IPHU3HAKY,
a Take mpeaycMoTpeHHoe cr. 10 manHOrO 3akoHa MpaBo
TI0/I03PEBAEMBIX U OOBHHSIEMBIX OTIIPABIISITH PEIMIHO3HBIC
00psiIbI B MECTaxX COJEPIKAHMS M10]] CTPAXKEH, UIMETh PEJIUTH-
O3HYIO JIUTEPaTypy M MPEAMETHI PEITUTHO3HOTO KyJbTa, SB-
JSIFOTCS TSI HAX XOPOIIMM CTaOMIM3MPYIOINM (hakTopoM,
CTUMYJIUPYIOIIUM COTPYIHUYECTBO C IOCYIapCTBOM U €r0
OpraHamu.

[IpaBmiia BHYTpPEHHETO Pacropsiika H30JSTOPOB BPEMEH-
HOI'O COAEpIKaHUs TEPPUTOPUAIIBHBIX OPraHOB BHYTPEHHUX
nen bemapycu [4], He TONBKO AEKIAPUPYIOT TPABO CBOOOBI
COBECTH, HO ¥ TIPEJOCTABISIIOT BO3MOXKHOCTB €T0 pean3a-
1un. OHM yCTaHABIUBAIOT MOPSI0K OTIIPABICHUS BEPYIOLIH-
MH PETUrHo3HBIX 00psmoB. Tak, cormacHo m. 106 (mi. 12),
TI0/103peBaeMble U OOBHHSEMBIE OTIIPABISIIOT PEIMIHO3HbBIC



00psIIBI B KaMepax, a IpH HAJTMYMH BO3MOXKHOCTH — B CIICTIU-
aJIbHO 00OPYJIOBaHHBIX JJIs ATHX Ieei momemeHusx MBC
B COOTBETCTBUH C TPAJULHUSIMU PEIUTHO3HBIX KOH(peccuil, K
KOTOPBIM OHHW NpHHAJJIeKaT. PasymeeTcs, Ha NMpaKkTHUKE Ta-
KHC NOMCIICHMS B IEPCTTIOJITHEHHBIX HUBC BbIZICJIUTH CJIOXKHO,
HO aIMMHHUCTPALMSI AJIsI BCTPEUH, HAIIPHMED, CO CBSAIIEHHOC-
JY)KATEJIEM, MPEOCTABISCT MO0 CIIEJCTBEHHBII KaOWHET,
00 Jipyroe nofoOHOE MOMEIIEHHE, WCKIIIOYAIoNee BO3-
MOXXHOCTB TIo0era. Eciu peus uzeT o ciecTBEHHBIX H30JI-
TOpax, TO B HEKOTOPBIX U3 HUX MMEIOTCS CIICIHAIBHBIC T10-
MELIEHHUS IS OTIPABIIEHUS PEJIUTHO3HBIX HYK] BEPYIOIINX,
1 OHM TIOJIB3YIOTCSI CIIPOCOM.

AHaNOTMYHBIMH BO3MOXKHOCTSMH HAJICJICHBI OCYKICH-
Hele. Ilo IlpaBunam BHYTPEHHErO pacHOps]iKa HUCIIPaBU-
TEJIbHBIX YUPSKACHUH [5] momemieHus uid OTHPaBICHUS
PEIUTHO3HBIX KYJIBTOB, PUTYAJIOB ¥ OOPSI0OB JIOJKHBI OBITH
YUTEHBI IIPH IUIAHUPOBKE U 000PYI0BAHUH UCTIPABUTEIBHBIX
YUPSKICHAN pa3nuaHoro Tuma (. 5, m. 14; m. 6, m. 24; 1.
9, . 35).

Cpenu orpaHuueHUi, MPeITyCMOTPEHHBIX 3aKOHOAATENb-
CTBOM, BBIICIINM CIIEAYIOIIHE.

B 3axone «O cBo0oe COBECTH M O PEIMTHO3HBIX Opra-
HU3aOUAX» TOBOPHUTCA, YTO PEJIMTHO3HBIC 06p51£lb1 B CIICIH-
albHO HE MPEIHAa3HAUYEHHBIX Ul 3THX ILEJled MecTax IO
OTKPBITBIM HEOOM M B IOMEHICHUSX MOTYT HPOBOJHUTHCS
TOJIBKO I10CJIE MPUHSATHS COOTBETCTBYIOIIETO PEIICHUS pY-
KOBOZIMTENIEM MECTHOTO opraHa. 3akoH «O Topsuke u yc-
JIOBUSIX COJICP KaHMS JIMI] TT0J] CTPaXKei» 3aKperuIsieT IpaBo
OTIIPaBJICHUS PEJIMTIMO3HBIX 06p51}103 BCPYOIIMMHU U OroBa-
puBaeT TpeOOBaHKE, YTO OHU MPOBOIATCS NPH YCIOBUHU CO-
Omronenns [1paBui BHYTpPEHHETO pacIiopsiika W TpaB WHBIX
JIUII, COAep KaIMXCsl moj cTpaxei. Takum oOpazom, 3akoH
YKa3bIBa€T, UYTO OCHOBHAsI 0053aHHOCTH COJEPIKAIIUXCS TTOJ
CTpaXe — Bce-Taku COONIOAEHHE 3aKOHOIATEIIhCTBA M CO-
neicTBue ciencTeuio. Ha Takoe BCTpeuHoe COTpyIHUUECTBO
peanu3anus uX peIUrHO3HBIX TIPaB OpraHaMH EeHUTEHIHAp-
HOH CHCTEMBI, BIHSCT MOJIOXKHUTEIBHO.

[Tocne BCTymuieHHMsI MPUroBOpa Cy/a B 3aKOHHYIO CHITY,
MIPU3HAHHBIE BUHOBHBIMH JIMIIA NMEHYIOTCSI OCYXK/ICHHBIMH,
U HAa HUX HAUYMHACT PACHPOCTPAHITHCS YTOJIOBHO-HCIION-
HUTENBHBIN Koneke Pecryonuku benapyck. OcykIeHHBIM,
cornmacHo cT. 12 YUK rapantupyercs cBoboaa BEpPOHCIIOBE-
nmaanii. OZHAKO TIPU 3TOM HE JJOJDKHBI HapyIIaThCs MMpaBuiIa
BHYTPEHHETO PACHOPSIKA YUPEKIACHUS, UCTIONHSIOIIEro Ha-
KazaHMe, a TaKkKe YIEMIAThCs Tpasa Apyrux jum. K ocy-
XKJICHHBIM K apecTy WIH JIMILICHNAIO CBOOO/IBI MO UX MPOChOe
MpUunIamaroTCd CBAIICHHOCIYXUTEIN, MPUHAIJICKAIINUC K
3apEeruCTPUPOBAHHBIM PEIUTHO3HBIM 00benuHEeHUsIM. [1pu-
IVIAIICHHUE CBAIICHHOCIYKUTEIIS SIBJISICTCS IPABOM OCY KICH-
HOTro, CJICA0BATC/IbHO, B IIPUHIUIIC, A IMUHUCTPpALIUA JOJDKHA
BBINIOJHUTH €r0 Mpock0y. Ha mpakTHke e Bce 3aBHCUT OT
TIOHUMaHHS U TOOPOCOBECTHOCTH PYKOBOAWTEIS YUpeK/ie-
HUA, UCITOJHAOIICIO HAKa3aHue. Kak u B oTHOIICHNM noao-
3peBaeMbIX U OOBUHIEMBIX, AJISI IPOBEACHUS OCYXKICHHBIMH
PEIUTHO3HBIX 0OPSIIOB aIMUHUCTPALIUS BBIACISAET COOTBET-

CTBYIOIIEE MTOMENICHNE. AJMUHHUCTPAIMS HE TPETSTCTBYET
MOCCIICHUIO OCYXJICHHBIX MNPEACTABUTCIIAMU PAZJTUIYHBIX
KoH(eccuil, 0COOEHHO TeX U3 HHUX, KTO MMPOBOJUT TYXOBHYIO
paboTy ¢ OCYX/ICHHBIMHU Ha ITIOCTOSTHHOM OCHOBE.

COTpyIHUKHN YUPEXKIEHUH, BBITIOIHSIONINE BOCIIUTATENb-
HBIe (PYHKITUH, OCO3HAIOT 3HAUYEHHE PEIUTHO3HOTO (haKTopa
JUIsl TIpoliecca TEePEeBOCITUTAHMS 110JI03PEBACMBIX, OOBHHsIE-
MBbIX, OCYKICHHBIX. H03TOMy AIMUHUCTpALA COL[eflCTByeT
peann3anny TaKMMH TpaXAaHaMH CBOMX IpaB Ha CBOOOXY
COBECTH M CBOOOJTy BEPOHCIIOBEIaHNSI.
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N3BUPATEJBHBIE HEH3bI B KOHCTUTYIIUN
PECITYBJIMKU BEJIAPYCH

Cxromme /I.H. (BHII, I'poono)

OnHO M3 BaXHEHIINX MOMUTHYECKHUX MPaB IpaskAaHHHA—
npaBo M30Mpark U ObITh N30paHHBIM. OHO TECHO CBS3aHO C
KaTreropuer n30MparesbHOro 1IeH3a.

W30upaTensHbIi [IEH3 — 3TO yCTaHABIMBACMbIC 3aKOHOM
YCIIOBUS [JIS IOJTYYCHHUS MIIN OCYILIECTBIICHUS TPaXKIaHHHOM
n3duparenbHoro npasa. OHU IPUMEHSIOTCSI KaK K aKTUBHO-
My U30HpaTenbHOMY TpaBy (TpaBy M30MpaTh), Tak M K Tac-
CHUBHOMY M30MpaTeIbHOMY TpaBy (TIpaBy OBITh H30PAHHBIM).
CrapeiimuMu 1 Hanbojee paclpoCTPAHECHHBIMU SIBJISUIUCH:
WMYIIECTBEHHBIH IeH3 (HeoOXOAMMOCTh OONaJaHus ycTa-
HOBJICHHBIM MHUHHMYMOM HMYILIECTBa B (popme HEIBMKHU-
MOCTH, JICHS)KHOM BBIPOKCHHU, B (POPME YIUIAThI OIpPEIe-
NEHHOHN CyMMBI HajloTa U T. 1I.); IIeH3 mojia (M30uparenbHoe
TIPaBO SIBISUIOCH TIPUBHIIETHEH MYKUKH); 00pa30BaTeIIbHBIH
1eH3 (YCTaHOBJICHHBIH MUHUMYM 00pa3oBaHus) U JIp.

B HacTosmiee Bpemst OONMBITMHCTBO TAKHUX IIEH30B HE JACH-
CTBYET WJIM 3HAYUTEILHO COKpAIICHO. B KOHCTHTYIMOHHOM
MPAaKTHKE Pa3IMYHBIX TOCYIAPCTB HCIOJB3YIOTCS TaKUe
BU/IBI N30MPATENBHBIX LIEH30B, KaK BO3PACTHOM, IpakaaH-
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CTBa, HMMYIIECTBEHHBI, 00pa30BaTeNbHbBIH, TPAMOTHOCTH,
0CEIJIOCTH, MOJIOBOH, PACOBBIH, CITYKEOHBIH, SI3IKOBO#, MO-
panbHbli. IMyIIeCTBEHHBIH, pacOBbIH, II0JI0BOM LIEH3bI BCET-
Jla HOCSIT JUCKPUMHUHAIIMOHHBIA XapakTep ¥ HECOBMECTUMBI
C IEMOKPaTHYeCKUMH NPUHIMIIAMU H30MPaTeIbHOTO TpaBa.

C yueToM akTMBM3AIMM KOHCTUTYIMOHHOTO TIpoIiecca B
PecniyOnuke Benapych u npoBeseHHEM KOHCTHUTYIMOHHOTO
pedepenayma 2022 1. 0 M3MEHEHHIO U JONOJIHCHUIO KoH-
ctutyun Pecniyonukn benapyck TpeOyroT OCMBICIEHUS
OJIOOpEHHBIC TIPEIUIOKEHHS, 3aTparkBaroline H30uparelb-
HBIE LIEH3BI.

CymiecTBeHHOW KOPPEKTHPOBKE B 00HOBIeHHON KoHcTH-
tyuun noasepriuck Paznen 111 «M3BUPATEJIBHASA CU-
CTEMA. PE®EPEHJIYM» u Paznen 1V, «[IPE3UJIEHT,
BCEBEJIOPYCCKOE HAPOJIHOE COBPAHUE, ITIAP-
JIAMEHT, ITPABUTEJIbCTBO, CY/l» [1], koTOpBIiA TECHO
CBsI3aH ¢ M30MpaTeTbHBIMU MPaBaMU TPaKJIaH BBUY 3aKpe-
IUIeHUs TpeOOBaHMH, MPEIbSABISIEMbIX K BHIOOPHBIM JIOK-
HOCTSIM (M30HMpaTebHbIC IICH3HI).

Cornacuo 4. 3 ct. 64 neiicrBoBaBueit Koncrurymuu Pe-
cyonmuku bemapyce, «BO3pacTHOW II€H3 NIEMYyTaToOB U Jpy-
TMX JIMI, W30MpacMbIX HA TOCYIApCTBEHHBIC IOJKHOCTH,
OIMpeeNnsIeTcss COOTBETCTBYIOIMMHU 3aKOHAMH, €CIIM HHOE He
npenycmMorpeHo Konecrutynuuein».

BHecenHoe 10TI0HEHHE TIEpeyuHs [IEH30B («BO3PACTHOM
U MHBIE IIEH3HI ...») JUKBUIUPOBAJIO CYIIECTBYIONUIUI IOPH-
JUUECKUH MPpo0esT B TOHUMaHWU TPpeOOBaHUN K KaHIUAaTaM
B JICTIyTaThl W JPyTUM H30MPAaeMbIM Ha TOCYIapCTBEHHBIC
JIOJDKHOCTH JiuaM: kak B KoHCTUTyIMM, Tak U JIEHCTBYIO-
meM 3akoHomarenbcTBe PecmyOmmkum bemapycs (mpexie
Bcero, M30uparensHoM Kofekce) 3apUKCHpPOBaHbI, TOMHMO
BO3PACTHOTO, P/ UHBIX LIEH30B — IPa’KAAHCTBA, OCEATIOCTU
u ip. COOTBETCTBEHHO, (POPMYITHPOBKA «BO3PACTHOM U WHBIC
LCH3bI...» YCTPAHJET CYIICCTBOBABIIYI0 HECOIIACOBAH-
HOCTb ITOJOKCHUI HOPMATUBHBLIX IIPAaBOBBLIX aKTOB.

W3mennnuch TpeOoBaHUS, MPEABSIBISEMbIE K KaHAUAATY
Ha nokHOCTh Ilpesunenrta Pecryomuku bemapych: ycra-
HOBJICH OoJiee BBICOKHE BO3pacTHOW 1eH3 (40 ner), meH3
ocemIoCcTH (ITOCTOSTHHOE MpokuBaHue B PecmyOnmke bema-
pych He MeHee 20 JeT HeMOCPEACTBEHHO Nepest BEIOOpamHu),
ICH3 T'paXJaHCTBa (He HUMCTh T'paKJaHCTBAa MHOCTPAHHOT'O
TOCy[apcTBa B IIPOIUIOM M HACTOSAIIEM, JHOO BHUJA HA HKU-
TEJICTBO WIJIM MHOTO JOKyMEHTa MHOCTPAHHOTO TOCyaap-
CTBa, JJAIOLIETO MPABO HA JILTOTHI U JPYTrHe MPEeUMYyIIecTBa)
(ct. 80).

JlanHbIe HOBEIUTBI B ONPEICIICHHONW CTENEHN KOppEIHpy-
I0T C KOHCTUTYIIMOHHOM MPAaKTHMKOW MHOTHX 3apyOeKHBIX
crpal. Tak, BO3pacTHON L€H3 /IS KaHIUaTa B IPE3UCHTBI
HMeeT HIKHUH TOPOT, Kak NpaBuiio, B 35-40 net, a BepxHuil
MOPOT' OTCYTCTBYET. Pexke BeTpeuaroTcst ciiydad CHHKEHUsI
WIN TIOBBIIIEHNUS TPeOOBaHUH K MHHHMAJIbHOMY BO3PAacTy
kannuaara: @pannus — 18 netr, Hukaparya — 25 net, Benecy-
ana — 30 net, Kurait — 45 ner, Uranus — 50 Jer.

BONBIIMHCTBO KOHCTUTYIMH YCTaHABINBAIOT ISl KaH/IU-
Jlata B MPE3NACHTHl KOHKPETHBI MUHUMAJIBHBIA CPOK IPO-
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JKUBaHMA B IaHHON CTpaHE B LIEJIOM MM HEMOCPEICTBEHHO
niepent BIOopamMu. MUpOBOY OMBIT IPUMEHEHHMSI 1IEeH3a OCe/l-
JIOCTH Pa3HOOOpa3eH BBUIY TCONOJIUTHYECKUX M HCTOPH-
KO-KYJIBTYPHBIX OCOOEHHOCTeH crpan: B bomrapum on co-
crapisieT 5 net, B Ykpaune — 10 net, B CIIA — 14 ner, B
I'py3mun, Kazaxcrane — 15 net.

Jlornka NaHHOTrO MOAXOAA COCTOMT B TOM, YTO MpE3U-
JCHT HAACIACTCA ITOJITHOMOYUAMU HACCIICHUCM BCEM CTpa-
HBI, CIIEJIOBATENILHO, OH JIOJUKHO OBITH C HEW CBsI3aH, 3HATH
U OTpa)kaTb TOCYAAPCTBEHHBIE U HAI[OHAJIbHBIE UHTEPECHI
aTOro obuiectra. Bmecre ¢ Tem cieayer 3aMeTHTh, YTO CO-
OmnroZieHNE CTONb BBICOKMX MapaMeTpOB IIE€H3a OCEIOCTH,
YUUTHIBAasE COBPEMEHHYIO MHIPAllMOHHYIO MOOMIIBHOCTS,
CBSI3aHHYIO C ITOJy4YE€HHEM 00pa30BaHUsI U OCYIIECTBICHUEM
TPYAOBBIX (DYHKIIHIA, TPECTABISETCS JOCTATOUHO CIIOXKHBIM.

en3 rpaxaaHCcTBa SBISETCS OJHUM U3 CAMBIX paclpo-
CTpaHEHHBIX M30UpaTENbHBIX [IEH30B U TpeOyeT HallMuue y
KaHAWJaTa B MPE3UICHTHI I'PakJaHCTBA JAHHOTO TOCyaap-
cTBa. B psine ciryuaeB TpeOyercs, 4TOOBI KaHAWAAT B TIpe-
3UACHTHI ObUI HE HATypaJM30BaHHBIM I'PaXKIAHUHOM (IIPHU-
o0peTeHHOE He M0 POXKACHUIO TPAXKIAHCTBO), a YPOXKEHIIEM
9TOH CTpaHbl WM POAUBIIUMCS OT €€ rpakaaH. LleH3 rpax-
JTAHCTBA — CBOCOOPA3HOE «PEIICTO» OT CIAYYalHBIX JFOICH Ha
CTOJIb BBICOKOH TOCYIapCTBEHHON JOKHOCTH.

B Tlomsme na BeIOOpax 1980 r. Ha moct Ilpesuaenra
0aIIOTHPOBAJICS KaHIUAAT, UMEBIIHNA, TOMUMO IOJIBCKOTO,
ellle 1Ba TPAKAAHCTBA: KaHAJICKOe U niepyaHckoe. Hackombko
JIMIO, UMEIoIee TOCY1apCTBEHHO-NIPABOBYIO CBSI3b B BUJE
rpaXkJaHCTBa C TpeMs CTpaHaMH OyIeT OTBETCTBEHHO, IO-
CIEJI0BAaTEIbHO U HE3aBMCHMO 3allUINATh HHTEPECHI OIHOU
U3 HUX — BONPOC OYEHb JAUCKYCCUOHHBIN, €CIIM HE PUTOPH-
YECKUU.

B nOBOIT penakunu Koncturynun Pecnyomiku bemapycs
BITOJIHE 0OOCHOBAHHO pacUIMPEHO NMOHMMaHHE [IEH3a Ipak-
JTAHCTBA 3a CYET yKa3aHMUs Ha WHBIE Mephbl IOCyIapCTBEH-
HO-TIPAaBOBOM 3aBHCHMOCTH OT JpYyrodl CTpaHbl, KOTOpbIE
HENpUEMIIEMBl: HE UMETh BUJA HA JKUTEIbCTBO WJIM MHOTO
JIOKYMEHTa HHOCTPAHHOTO rOCy1apCTBa, JAIOIIEro IpaBo Ha
JBTOTHI U ApYyTHE penmyecTBa. OHAKO BBI3BIBAET BOIIPOC
KaTeropus «MHOM JOKYMEHT HMHOCTPAaHHOTO TOCYIapCTBa,
JIAIOIIMI MpaBoO Ha JBIOTH U Apyrue npeumyiiectay. OHa
MIPEAIOaracT HACTOJIbKO HIMPOKUN BO3MOXKHBINA AMANa3oH
JIOKyMEHTOB, 4TO 0€3 MX YETKOTO ONPEJeNICHNs] BOSHUKAIOT
PUCKHU HeO6OCHOBaHHOFO YIIEMJICHU I'paKJaH B UX IIpaBax.

Ha nam B3misig, nenecoo0pa3HO Ha KOHCTHUTYLIMOHHOM
U 3aKOHOAATENIbHOM YPOBHE PaclpOCTPAHUTh LIEH3 HEIpe-
pBIBHOTO TpakaaHcTBa Pecmy6nuxu berapycs Ha Bcex ro-
CYIapCTBEHHBIX JIOJKHOCTHBIX JINI] (KaK BBIOOPHBIX, TaK H
Ha3HA4YaeMbIX ) ITPU OTCYTCTBHH I'Pa’kAaHCTBA JIPyroro rocy-
JapcTBa JIMOO BUAA HA KHUTEIHCTBO MM MHOTO JIOKYMEHTa
HMHOCTPAHHOTO TOCYAApCTBa, JAIOIIET0 MPaBO Ha JIBIOTHI U
JIpyTHE MPEUMYINEeCcTBa (C YTOYHEHHEM 3THX JIOKyMEHTOB).
BI/IILI/ITCSI HECIPUEMIICMbIM W BJIMAIOIIHUM Ha MHTCPECHI I'0O-
CYIapCTBEHHOT'O CITy’)KAlller0 HAJMYME y HErO0 MHOTO Ipax-
JIAHCTBA B MPOLUIOM MM HACTOSAIIEM, BUA HA KHUTEIbCTBO,



MHOH TOCyapCTBEHHO-TIPABOBOM 3aBUCUMOCTH OT 3apyOesk-
HOH CTpaHBL.

Bo3mokHO, ciiemyeT 3aaymMaTbesi Hajl TeM, YTOOBI K BBIC-
IIeMy KJIacCy roCyJapCTBEHHBIX CIYXKAIINX MPEIbSBIISIOCH
Takke TpeOoBaHHE «rpakiaaHuH PecrnyOnuku Benapych
10 POXJICHUIO» — 3TO TOCYylapcTBEHHbIE AoimkHOocTH Ilpe-
Mbep-MuHHCTpa, [Ipencenarens Cosera Pecnybnukn Hanu-
oHainbHOrOo cobOpanusi, IIpencenarens [lanarsl npencrasu-
Teneld HanmonansHOTO cOOpanwmst, [71aBel A IMUHUCTpAITIH
[Ipesunenta, T'ocynapctBenHoro cexperaps Cosera beso-
nacHoctH, [Ipeacenarens Komurera rocynapcTBeHHOTO KOH-
tpoist, [Ipencenarens IlpaBnenns HarmmonampHoro Oanka,
VYnpasnsroniero aenamu [Ipe3naenta n ux 3amecTUTENEH,
a Tarke npejcenaresieii 001acTHBIX 1 MUHCKOTO TOPOJICKO-
TO HWCIIOJHUTEIBHBIX KOMHUTETOB. YKa3aHHBIE MEpbI OyayT
CHOCOOCTBOBATH CIUIOYEHHOCTH M MOHOJHMTHOCTH TOCYJap-
CTBEHHOH ciyx0bl B PecriyOnuke benapych, Oonee yeTkomy
OTCTaWBaHMIO HAIMOHAIBHBIX MHTEPECOB U TOCYNapCTBEH-
HOTO Kypca.

CIIMCOK HCIIOJIbB30BAHHBIX NCTOYHNKOB
1. Konctutyus Pecniyonukn benapycs 1994 rona: ¢ m3m. u gor.,
MIPUHSTBIMH Ha peciyOnukanckux pedepenaymax 24.11.1996 ., 17.11.2004
r. 1 27.02.2022 r. [QnexrpoHHslil pecypce] : B pea. ot 12.10.2021 r. // DTA-
JIOH. 3akonomarensctBo PecriyGmuxu Bemapycs / Ham. mentp mpaBoBoi
undopm. Pecn. benapych. — Musnck, 2022.

OTJEJbHBIE TPOBJEMBI
IMPABONIPUMEHEHHUSI B DIIOXY
LUAPPOBU3ALININ

Tumogpeesa U.JO., Tumogpees A.U.
(Cmonenckuit punuan PAHXul C)

C yueToM BeKTOpa IU(PPOBHU3AINU JACATSIHHOCTH Opra-
HOB rocyaapcrtBeHHoi Biactu B Poccuiickoin denepanuu
MOSBHUIIACH BOSMOXKHOCTB TIO/1aui B (heaepanbHbIe Cyasl 00-
el FOPUCIUKINHY JOKYMEHTOB B 2JIEKTPOHHOM BHJIC, B TOM
yyciie B (popMe 3IEKTPOHHOTO JIOKYMEHTa B IOPSIKE, MPe-
YCMOTPEHHOM [ pa’kIaHCKUM TIPOIECCyaTbHBIM KOIEKCOM
Poccuiickoit ®enepanuun, Kopekcom aaMHUHHCTPATUBHOIO
cynonpousBojctBa Poccuiickoit Denepauunn, ApOuTpax-
HBIM IIpoLEcCyalbHbIM KozekcoM Poccuiickoit denepaunu,
VYronoBHo-npoleccyanbHbIM KojiekcoM Poccuiickoit ®ene-
panuu.

DONEeKTPOHHBIN TOKYMEHTO00OPOT B IpOIleCCyaTbHON Jie-
SITETTPHOCTH CYIOB HE TOJBKO CIOCOOCTBYET ITOCTYIHOCTH
[IpaBOCy/Us, HO U O0ECIeYHMBAET OIEPATHBHOE IOJyYEHUE
JTOKYMEHTOB ¥ TIPUHATHE 110 HUM CYZIOM pereHwui [ 1, c. 184].

B T0 ke Bpems He BCe BUIBI CYAOMPON3BOACTB IPeayCcMa-
TPHUBAIOT BO3MOXKHOCTh MOJAYH MPOIIECCYyaTbHBIX JOKYMEH-
TOB B JIEKTPOHHOM BH/IE.

B cootBerctBum co ct. 30.1 Kogekca 06 anMuHUCTpATHB-
HBIX IpaBoHapyuIeHusx Poccuiickoit ®enepanun (manee —
KoAIl P®) npaBo Ha 00kaoBaHHE MOCTAHOBICHHS O ACTY
00 aIMUHHUCTPATHBHOM MTPABOHAPYIIICHUH TPUHAIIICIKAT JTH-

L1aM, yKa3aHHbIM B cTaThsx 25.1-25.5 nacrosero Konekca,
a UMEHHO JIMIy, IPUBJIEKAEMOMY K aIMHHUCTPATHUBHOHN OT-
BETCTBEHHOCTH, TOTEPIICBIIEMY, 3alIUTHHUKY, IIPEACTaBUTE-
JII0 TIOTEPIEBILET0, 3aKOHHOMY MPEACTABUTENIO [2].

[Tonaua >xano0, npuHECEHHE TPOTECTOB HA HE BCTYIHB-
M€ B 3aKOHHYIO CHITy MOCTaHOBJICHHUS U PELICHUS IO JIeNaM
00 aMUHHMCTPATUBHBIX MPABOHAPYIICHUSIX OCYIIECTBISCT-
¢sl B COOTBETCTBUU ¢ noyioxkenussmu crarei 30.1-30.2, 30.9,
30.10 KoAIl PD.

[Tpukazom Cynebnoro Jlemapramenra npu BepxoBHoM
Cyne Poccutickoii @eneparuu ot 27 aekadps 2016 . Ne 251
yTBep:KIleH U BBeaeH B neiicteue ¢ | saBaps 2017 r. [Tops-
JIOK TIoJIa4X B (hesiepanbHble Cyabl 00IIei IOpUCINKIN J10-
KyMEHTOB B 3JIEKTPOHHOM BHJIE, B TOM YHCIIE B (JOpME AIeK-
TPOHHOTO OKyMeHTa (nanee — [Topsmok).

Bwmecre ¢ Tem Komekcom Poccutickoit @eneparm 06 an-
MUHHCTPATUBHBIX IPABOHAPYIICHUSIX M BbINICYKa3aHHBIM
ITopsimkoM He mHpexycMOTpeHa BO3MOXKHOCTH TOJa4M JKa-
J00BI Ha Cy/ieOHBIC aKTHI 1O JeJIaM 00 aJIMUHUCTPATUBHBIX
[IPaBOHAPYIICHHUSX B ()OPME NIEKTPOHHOTO JOKYMEHTA.

B O030pe 3axoHOMaTENbCTBA U CYIeOHOM MpakTHKH Bep-
xoBHoro Cyna Poccuiickoil ®denepanyu 3a 4eTBEPTHII KBap-
tan 2006 roga pazbsICHEHO, UTO 3a/lauaMi 3aKOHO/IaTEeNIbCTRA
00 aJIMMHHUCTPATUBHBIX IPABOHAPYIIEHHUAX, B YaCTHOCTH,
SIBJISTFOTCSL 3alllUTa JIMYHOCTH, OXpaHa MpaB M CBOOOJ 4elo-
Beka U rpaxkaanuHa (cT. 1.2 KoAlIl P®). Jlnsa BeImogHEHUs
CYJIOM TIOCTaBJIEHHBIX 33/1a4 COJEpKaHHE XKaJoObl Ha TO-
CTaHOBJICHUE (pelIeHue) Mo jaeiry o0 aaMUHHCTPATHBHOM
MIPAaBOHAPYIIEHUH JIOJKHO OBITh TaKOBO, YTOOBI BO3MOXKHO
OBUIO yCTAHOBHUTH, YbM MMEHHO TIPaBa U KaKMM 00pa3oM Ha-
PYILICHBI.

[IpuBeneHHbIe MOJOXKEHMsI HANpaBIEHbl Ha CO3AaHUE
HaJUIEXKAIIEro MpoIEecCyaTbHOTO MEXaHU3Ma 3allUThl IIPaB
JMIA, B OTHOLIEHMH KOTOPOTO BEJCTCS MPOM3BOJCTBO II0
Jieny 00 aJIMUHUCTPAaTUBHOM ITPABOHAPYILICHUH, U HE MOTYT
PacleHNBATLCS KAK HApyIIAoNie KOHCTUTYIMOHHbIE 1TpaBa
3asBuTens 3, c. 47].

Koncrurynmonssiit Cyn Poccuiickoii @enepariui HeOqHO-
KpaTHO yKa3bIBaJl, 4TO MPABO HA CyAEOHYIO 3aIINTY, KaK OHO
chopmymuposano B crarbe 46 Koncrutynmm Poccuiickoit
Odenepanun, He CBHIETEIBLCTBYET O BO3MOXXHOCTH BBIOOpA
JIMIIOM I10 CBOEMY YCMOTPEHHIO TOTO WJIM MHOTO criocola u
TIpOLE/TypBl CYACOHOM 3aINThI, 0COOEHHOCTH KOTOPBIX MPHU-
MEHHUTEIBHO K OTJENIbHBIM KaTETOPUAM eIl ONPEeNeNsIioTCs
(benepampHBIME 3aKOHAMHU (ompenenenus ot 4 mions 2013 .
Ne 900-0, ot 20 depanst 2014 . Ne 332-0, ot 20 mapTa 2014
r. Ne 574-0, ot 22 anpenst 2014 1. Ne 806-0O, ot 20 nexadps
2018 . Ne 3124-0, ot 29 mast 2019 1. Ne 1443-O u np.).

K gncny Taknx denepanbHbIX 3akOHOB OTHOCHTCS Kozteke
Poccwuiickoit ®enepanuyu 00 aJMHUHHUCTPATHBHBIX IIPaBO-
HapymeHusx, rmaBa 30 KOTOPOTo OMpenenseT MOPSIoK Tie-
pecMoTpa MOCTaHOBJICHNH M PELICHUH Mo JeraaM 00 aaMu-
HUCTPATHUBHBIX MPABOHAPYIIEHUSIX M HE INpeTycMaTpUBacT
BO3MOXXHOCTH HANpaBICHUS Kalno0 Ha yKa3aHHbIE aKThl B
3NEKTPOHHOM (hopme.
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B nacrosimee Bpems BepxoBueiM Cynom Poccwuii-
ckoil Pexepauuu BeNETCS IOATOTOBKA IIPEUIOKEHUH 110
COBEPIIEHCTBOBAHHIO MIPABOBOTO PETYINPOBAHUS ITPOU3BOI-
CTBA MO JeaM 00 aJJMUHHCTPATHBHBIX PABOHAPYIICHUSAX B
cynax oOrieli FOPUCAUKIINY B YaCTH BBECHHUS JICKTPOHHOTO
JTOKYMEHT0000pOTa, 9T0 6e3yCIOBHO OyAeT CrIOCOOCTBOBATh
JIOCTYITHOCTH TIPaBOCYAMS B SMOXY IH(POBH3ALHH.

CIIMCOK HCIOJIbB30BAHHBIX NCTOYHNKOB
1.Tumodeera, 1. 0. Lenu ycTOWYINBOrO pa3BUTHSI MEPOBOTO COOOIIIE-
crBa B XXI Bexe / U. 10. Tumodeera // YeToitunBoe pasBUTHE: COCTOSHHE,
po0JIeMbl, IEPCIEKTUBBL: CO. Hay4yH. Tpya0oB. — CmoneHck, 2020. — C. 183-
185.

2.Konexe Poccuiickoit @eneparyn 00 aJMUHUCTPATUBHBIX IIPaBOHAPY-
mrernsix ot 30.12.2001 ©. Ne 195-®3, // Cobpanue 3akoHonarenbcta PD.
—07.01.2002. = Ne 1 (4. 1). —cr. 1.

3. Tumodees, A. U. [Ipobiaembl BbIOOpa CyHONPOM3BOICTBA B IPABO-
MPUMEHUTENbHOI mpaktike Poccuiickoit eneparmn/ A. W. Tumodees //
WupopmarmonHoe 001ecTBO: IPOOIEMBI IPABOBBIX, IKOHOMUUESCKUX U CO-
LIUaJIbHO-TYMaHUTAPHBIX HAayK: 0. Hay4YH. TPyAOB. — MuHck, 2021. — C. 47.

AKTYAJIBHBIE BOITPOCBI PEAJIN3AIIMNA
OTAEJBHBIX ITPUHIIUIIOB I'PAZJKIAHCTBA
PECITYBJIMKU BEJIAPYCbH

Qununnyk K.C., HHlaoexo A.I1. (BUII)

I'paxnanctBo PecnyOnmkm bemapych sBisercs Kak He-
OTBHEMIJIEMBIM 3JIEMEHTOM KOHCTHTYI[HOHHO-IIPABOBOTO CTa-
Tyca JIMYHOCTH, BAKHEHIIECH FOPUIUYECKON MIPENIOCHIIKON
IIPAaBOBOTO TTOJIOXKEHHS TNIHOCTH B OOIIECTBE, TaK M HEOTh-
eMJIEMBIM aTprOyTOM TOCYIAapCTBEHHOTO cyBepeHuTera Pe-
cnyomuku benapycs. ['paxnanctBo PecnyOnuku bBenapych
— 3TO yCTOIUYMBAs TpaBOBas CBA3b YelloBeKa ¢ PecmyOmmkoit
Benapych, BeIpakaroniascsi B COBOKYITHOCTH MX B3aUMHBIX
IpasB, O6§I3aHHOCTeI>i U OTBCTCTBCHHOCTH, OCHOBAHHAas Ha
MIPU3HAHNN ¥ YBaKCHUH JIOCTOMHCTBA, OCHOBHBIX IIPaB U
cBoOo1 yenoBeka [ 1, c. 104].

[Ipunnuns! rpaxaancTsa 3akperieHs! cT. 10 Koncrury-
un Pecniy6mku Benapycs, 3akonom Pecriy6miku benapych
«O rpaxnanctee PecnyOnukn benapycw» (nanee — 3akon),
HHBIX aKTax 3aKOHOAATCJIbCTBA U MCKIAYHAPOIHBIX NOTI0OBO-
pax Pecrybmmxu Benapyck. OHI COCTOSIT B CIEAYIOIEM:

1) HeZOMyCTUMOCTH BbIJIaYM TpakAaHHHA PecrryOnmukn
Benapych MHOCTpaHHOMY TOCYNApCTBY, €CJIM MHOE HE Tpel-
YCMOTPEHO MEXTyHapOIHBIMHU jJoroBopamu (4.2 ct. 10 Kon-
crutyiun Pecrryonuku benapycs);

2) 3ammuTa U TIOKPOBUTENIECTBO TPAXKAAHUHA CO CTOPOHBI
rocyaapcTBa Kak Ha TeppuTtopun benapycu, Tak u 3a ee mpe-
nenamu (4. 1 ct. 10 Koncrurynnu Pecryonuku benapycs);

3) KaxAbli UMEET MPaBo Ha TPakIaHCTBO (CT.3 3aKoHA);

4) paBeHCTBO TpaKIaH HE3aBUCUMO OT OCHOBAHUH MPHOO-
pereHus rpaxaHcTBa (cT. 3 3aKoHa);

5) Henmpu3HaHUE BOMHOTrO rpaxkaancTsa (cT.11 3akoHa);

6) HEIOMyCTUMOCTH JIMIIECHUS TPaXJaHCTBA WM TIpaBa
N3MEHUTSH ero (cT.3 3aKoHa);

7) HeIoNmyCTUMOCTh IPEAOCTABICHHUS M NpPEeKpalleHHs
rpakIaHCTBA MPOTUB BOJIHM JHIA (CT.3 3aKkoHA);
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8) yder HaWIy4IINX WHTEPECOB JETEeH MpU PEIICHUH BO-
MIPOCOB I'PakJIaHCTBA;

9) crpemienne kK m30eraHUIO CiydaeB Oe3Trpa’kIaHCTBA
(ct.3 3akona);

10) ycToMuMBOCTh TpakJaHCTBa, T.. MPOKMBAHUE HA
TEPPUTOPUH JPYTOTO TOCYAAPCTBA, B TOM YHCIIE ATUTEIHLHOE
WJIN TIOCTOSIHHOE HE BJIEYET 3a COOOM yTparhl IpakJaHCTBa
(ct.6 3akoHa);

11) coxpaHeHue rpa)kxIaHCTBA TPH BCTYIUICHUH B Opak C
WHOCTPAHHBIM I'PRKIAHUHOM HE SIBIISCTCS OCHOBaHUEM JIJIS
yTpatsl rpaxjaaHcTsa (cT.7 3akoHa) [2; 3].

JloOpOBONBHOCTh PACTIPOCTPAHSAETCSI HA MpPEfoCTaBIIe-
HUE, U3MEHCHHUE, NPEeKpalleHue TpaxkaaHcTBa PecrryOmuku
benapyce. [lns Beixona u3 rpaxaanctsa PecrnyOnuku bena-
pychb HYKHO noAarth 3asiBiaeHue Ha uMs Ilpesunenra Pecny-
6mukn benapych o BeIxoze 3 rpaxgancTBa. Kak u BbIXoA
u3 rpaxaaHcTBa PecnyOnuku bernapycs B cOOTBETCTBHHU CO
cT. 18 3akoHa, yTpaTy rpakxIaHCTBa TaKKe CIATAEM JOOpO-
BOJIBHBIM JICHCTBHEM, TAK Kak JIMIA, KOTOPBIC CO3HATEIHHO
COBEpUIAIOT ACHCTBUSA, BIEKYIIUE YyTpaTy I'paKJaHCTBa, J0-
OpOBOJIBHO BBIXOIAT M3 TPAXKIAHCTBA, HO HE Uepe3 Moaady
COOTBETCTBYIOIETO 3asIBJICHUS, @ TOCPEACTBOM COBEPIICHUS
OTpe/IeNIeHHBIX 3aKOHOM JielicTBUl [3].

Yacts 2 ct. 19 3akona, Yka3 Ilpesunenrta Pecrryonuku be-
napych ot 04.08. 2021 Ne 302 «O06 n3menennn ykazos [Ipe-
3uneHTa PecnyOnuku benapycs» npenycMaTpuBaroT yTpary
rpaxnancTsa Pecrrybnuku bemapycs, mprnoOpeTeHHOro B pe-
3ylbTaTe MpueMa B IPaXJaHCTBO, B HOPSIKE PErHCTpalny,
BCJIEJICTBHE BOCCTAHOBJIEHHUS B IpaxkaaHcTBe PecryOnukun
benapyck uian 1o 0CHOBaHMAM, IPELyCMOTPEHHBIM MEXIY-
HapoaHBIMHU JoroBopamu PecrryOnmuku benapych, B ¢Bsizu ©
HaJIMYMEM BCTYIMBIINX B 3aKOHHYIO CHJIy IPUTOBOpa Cyaa
Pecny6nmuku benapyce, cyneOHOTO pemeHus M0 yToJIOBHO-
MY JIeJly HHOCTPaHHOTO IroCyJapcTBa, IPUTOBOPA HIIH HHOTO
peLIeHus] MeX/IyHapoaHOro TpruOyHaa (cyaa), CMEIaHHOTO
TpuOyHana (cyaa), MOATBEPKAAIOIINX YIaCTHE STOTO JIUIA B
9KCTPEMHUCTCKOH AEATEIBHOCTH WM IPUIMHEHNE UM TSKKO-
ro Bpena unrepecam Pecriyonuku benapyce. Ilox yuactuem
B 3KCTPEMHCTCKON NESTENbHOCTH WIN NPUIMHEHUEM TSIK-
Koro Bpena nHTepecam PecnyOnukn benmapych monnmaercst
COBEpLICHNE TAKUX 00JIaJatOIHX MTOBBIIICHHON 00IIECTBEH-
HOM ONACHOCTBIO MPECTYIIEHUM, KaK aKT Teppopu3Ma, B
TOM YHCIIE MEXIYHApOIHOTO, COBEPIICHHBIH B OTHOILICHUU
rOCYJapCTBEHHOTO WJIM OOILIECTBEHHOTO JIEsTeNsl, pecTa-
BUTEISI MHOCTPAHHOTO TOCY/apCTBa WM MEKAyHAPOJHOM
OpTraHM3alUY, HalaJeHHe Ha yUPEXKJICHUS, IOIb3YIOIMINECs
MEXAYHapOAHOHU 3alUTON, HAEMHUYECTBO, CO3/laHUE HE3a-
KOHHOTO BOOPYXEHHOTO (hOPMUPOBAHUS, U3MEHa Trocyaap-
CTBY, IuBepcust U HekoTopble Apyrue [3 ; 4]. Ho npu 3tom
ct. 10 Koncrurynun PecnyOnuku Benapych roBopur o To,
YTO HUKTO HE MOXKET OBITh JIMIIEH IpaskaaHcTBa PecrryOnuku
benapych unu npaBa U3MEHHUTH TPasKJaHCTBO [2].

B peanmmzanuu npuHimna HenpusHanus PecryOnunkoii
benapych [BOMHOIO TIpakAaHCTBa BUAATCS CIENYIOLINE
npoOnemMHbIe Bonpocsl. ['paxnannn Pecryonmuku benapych



Ha TPaKTHKE MOXKET IOJMYYHTh TI'PayKIAHCTBO JPYroro ro-
cylapcTBa, He Tepsisi TpaxkiaaHcTBa PecnyOnuku bemapyce,
TaK Kak He CYIIECTBYeT eAWHOW HMH(OPMAIMOHHOW 0asbl,
¢duKcupyromeil TpuodpeTeHNe TPaXIaHCTBA JPYroro rocy-
napctBa naxe B pamkax rocygapets CHI. He cymectyer u
€/IMHOI CHCTEMBI OTOBOPHBIX HOPM MEKIYyHAPOJHOTO Ipa-
Ba, HANpPaBJICHHBIX Ha yCTPaHEHHWE MHOXKECTBEHHOTO Ipa-
JIAaHCTBA, KOTOPOE BO3ZHHMKAET IPH IPABONPEEMCTBE MPaB U
00s13aHHOCTEH PYroro TrocyAapcTBa, TPaX1aHUHOM KOTOPO-
ro MO cTaHOBHUTCS. OJHAKO MOJIOKUTEIBHBIM MPUMEPOM
peuicHus I[aHHOﬂ Hp06ﬂeM])l SABJIAACTCA COITIAICHUE MEXKIY
VYikpannoit u Pecrrybnmkn Benapyck, B KOTOpOM TOBOPHTCS
0 TOM, YTO €CIIM TPaXJaHWH YKPauHbI PN MPHOOPECTH
rpaxxaancTBo Pecriyonuku benapych, To OH aBTOMaTHueCcKH
yTpaduBaeT rpakJaHCTBO YKpawuHHI [5].

Beuay crnenudukn OunarpuzmMa U HEBO3MOKHOCTH €T
YCTpaHEeHHUs] B OJIHOCTOPOHHEM MNOpsKe, HauOojblen d¢-
(DEeKTHBHOCTH B IPOIECCE PEIICHHUS €r0 MPOOIeMaTHKHA MOXK-
HO JTIOOMTHCS IyTEM 3aKIIIOYCHHUS JBY- U MHOTOCTOPOHHHX
MEXKIAYHAPOAHBIX JOIOBOPOB, B TOM YHCJIE B paMKax MHTC-
TPallMOHHBIX OOBEIMHEHUH, B KOTOPBIX ydacTByeT Pecrmy-
6nmmka benapyce [6, c. 23]. Ilpu 3TOM HEOOXOAMMO HAWTH
OanaHc MKy 00eCIICYCHUEM HAIIMOHAIbHOW 0€30MacHOCTH
1 aJIeKBaTHBIM O00ECIIEYeHHEM TIpaB, 00SI3aHHOCTEH U OTBET-
CTBEHHOCTH JUJISl JIUIL C ABOMHBIM I'PaXKTaHCTBOM.

Takum 00pazoM, AJIsi yCTpaHEHUs! YKa3aHHBIX U JPYTHX
mpo6IeM HeoOXOANMO COBEPIICHCTBOBAHIE HAITMOHAIEHOTO
1 MEXIYHAPOIHOTO TIPaBa, B TOM YHCJIE ITyTEM ONpEACICHUS
CIMHBIX TIOIXOJ0B K HCIIOJb30BAHUIO HHCTUTYTA <A deK-
TUBHOTO I'PaXXJaHCTBaY, IpuMeHsemoro B Pecrry6mmke berna-
PYCh, IIyTEM YCTAHOBJICHUS €AMHBIX MPABHJI €r0 HUCIIOIB30-
BaHHA 1M 0TKa3a OT HET'O B IEPCHEKTUBE IPHU JOMUHHUPOBAHUN
IIpaBa 4eJIOBeKa Ha BEIOOP CaMOCTOSITEIEHOTO MIPU3HAHNUS 32
HHUM CBOETO IPaBOBOTO CTATycCa.
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POJIb HOPMOI'PA®HH B ITIOATI'OTOBKE
CIIEHUAJINCTOB B OBJIACTH
HOPMOTBOPYECTBA

Qununyux T.B. (BUII, I'poono)

B nacTtos1iiee BpeMst OUCK MyTeW U CPEACTB COBEPILIEH-
CTBOBaHUS 3aKOHOJATEIbCTBA, OOCCIIEYCHUSI COOTBETCTBHUS
3aKOHOB O’KHIaHUSM U IIOTPEOHOCTSM O0IIECTBA, HEOOXOIH-
MOCTb PELIeHUs IPOOIEeM MHOKECTBEHHOCTH U Ka4ecTBa 3a-
KOHOB BO3JIaraeT Ha 3aKOHONATENsI 0COOYIO OTBETCTBEHHOCTh
1 TpeOyeT 0000 BBICOKOTO YPOBHS KOMIIETCHTHOCTH U TIPO-
(deccronanm3Ma.

Ha npotskeHuM AIUTENBHOTO BPEMEHH B IIPaBOTBOpPYE-
CKOU TIONIUTHKE 0c000€ BHUMAaHHE YIACILIIOCH B OCHOBHOM
COBEpPILIEHCTBOBAHMIO NMPAaBHJI IOPUIUYECKON TEXHUKU MpU
(bopMyTHPOBAHNN W KOHCTPYHPOBAHHWH IPABOBBIX HOPM,
BOIIPOCAM  COBEPILEHCTBOBAHMSI ~ TEXHUKO-IOPUIAUYECKUX
cBoiicTB HOpM mpaBa. B PecmnybOnuke Benapyck B 3akone
«O HOpPMaTHBHBIX MPABOBBIX akTax Pecmybnmku bemapyce»
3aKpEIUICHBl OCHOBHEIC TPEOOBaHHUS HOPMOTBOPYECKON TEX-
HUKH, B TOM YHCJI€ K TEPMHUHOJOTHH, a TAaKXKe SA3BIKOBBIE,
CTHJIUCTHYECKUE TPEOOBaHUS, TPEIBSIBIAEMBIE K TEKCTY
HOPMaTHUBHOTO IIPABOBOTO aKTa; OOIINE BOTIPOCHI ITIOJIrOTOB-
KM ITPOEKTOB HOBBIX HOPMATUBHBIX NTPABOBBIX aKTOB, BHECE-
HUS I3MEHEHHH, TONKOBaHUS u ap. [1].

OnHako B TOCIENHEE BpeMs HAOTIOMACTCS TCHICHIIHS
pacliupeHust «rpeaMera» ropuaudeckod TexHuku. [loss-
JIIIOTCS BONPOCHI U TEMBI, KOTOPBIE «BBIXOIAT 3a IHPENEib
CMBICJIOBOTO M HPAKTHUYECKOTO 3HAHUS MMEHHO 3aKOHOAA-
TenbHOM TexHuku» [2, c. 80]. CrmemyeT comtacuThCs, 4TO
«cama e HOPMOTBOPYECKasl IOpUANYECKasi TEXHUKA HUYErO
HE W3y4aeT, HW9ero He uccienyer. Hao0opoT, Tonbko mocie
BCECTOPOHHETO M3Y4EHHUS TEOPETHYECKUX TMOJIOKEHUN U
KOHLIETIIIMA HOPMOTBOPYECTBA, & TaKXKe INPaBUJ, IPHUEMOB,
METOJMK U CPEJICTB HOPMOTBOPUECKOHN IOPUINIECKON TEXHU-
KM BO3MOXKHO €€ ITpaBUJIbHOE IpuMeHenue» [3, c. 25].

B cBsi3u ¢ 3TUM B pAge cTpaH 0co00e BHUMAHHUE YIACIs-
€TCs KOHCONMJALUUU JOCTHKEHUH pa3HbIX HAyK C LEJIbIO
MOBBIIIEHHUS Ka4eCTBA MTOJTOTOBKH HOPMAaTHUBHBIX MPaBOBBIX
AKTOB M HOPMOTBOPUYECKOM 1EATENBHOCTH B LIEJIOM.

WHcrtuTyunanuzanust ¥ pa3BUTHE IPABOBOIO MOHUTOPUH-
ra, OLCHKYU PEryJIMPYIOLIEro BO3ACHCTBYUS 3aKOHOATEIbCTBA
aKTyaJIH3upyeT HEOOXOAMMOCTH ITOATOTOBKH CIEIIHATHNCTOB,
oONafaroIuX 3HAHUSIMHU, HEOOXOIUMBIMHU JUIS YCICIIHOTO
(YHKIIMOHUPOBAHHS ATUX MHCTHTYTOB.

BEIyCKHUKN IOPUINYECKAX BY30B «CIIa00 BIAICIOT Kak
TEOPETHUYCCKUMH 3HAHUSMH B 00JIACTH HOPMOTBOPYECTBA H
HOPMOTBOPUYECKOW FOPUAMYECKON TEXHUKH, TaK U HaBbIKAMU
pa3paboTKN MPOEKTOB PA3TUYHBIX HOPMATHBHBIX JOKYMEH-
TOB» [4, c. 50].

B nacrosimiee Bpems B Poccun, CHI, psine 3apyOexHbIX
CTpaH IOBBIIIAETCSA MHTEPEC K CHELHMAIBHOM NPUKIATHON
Hayke — HopMorpaduu (JIOCIOBHBIN MEPEBOI — «ITUIITY HOP-
My»). B By3ax Poccuiickoit denepanmu B To# miti nHOM (op-
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Me Tperiofaercst Kypc Hopmorpaduu (maructparypa, HUC
Juisi 0aKaJlaBpOB, KYPChI OBBIIICHHS KBUTU(DHUKALUH U JP.).

Maructepckas nporpamma «Mctopus, teopus u Qpuio-
cotus mpaBa» B HammoHanbHOM HCCIIEI0BATENLCKOM YHU-
Bepcutere «BhIciias mkosna skoHOMMKW» B Poccuiickoin
@enepanii  BKJIIOYACT HM3yUeHHE YUEOHOW MUCHUIIIMHBI
«Hopmorpadwust: Teopust ¥ TEXHOJIOTHS HOPMOTBOPYECTBAY.
C o1HOI1 CTOPOHBI, OHA sIBJIsIETCST 0030PHOM ISl BCEX BUJIOB
HOPMOTBOPYECTBA, C IPYTOH, JaeT HEOOXOAUMBIN 00BEeM 3Ha-
HUH 110 HOPMOTBOPYECKOH IOPUANYECKON TEXHUKE U TPaBoO-
BOMY MOHHUTOpPHUHTY [5].

B mocTcoBeTcKHX CTpaHax Takas Hayka HAXOIWUTCS eIle
Ha HayaJIbHOM dTarie ctaHoBineHus. Cedvac, XOTsl M ME/IJICH-
HO, CUTYallUsl HAUMHAET BBIITPABIIATHCS, HO €€ MPerolaBaHue
B T€X BY3aX, I7I€ 3TO OCYIIECTBISAETCS, IPOXOANUT MO-Pa3HO-
My. B cBsi3u ¢ aTuM poccuiickuii mpasosen FO.I. Apzamacos
OTMEYaeT, YTO YCHJIMS TEOPETHKOB MpaBa JOJDKHBI OBITH
HarpasJIeHbl HA 00BEMHEHNE PA3PO3HEHHBIX METOIUK IO/
TOTOBKM HOPMATHBHBIX IPABOBBIX aKTOB M TEOPETHUYECKHUX
BOIIPOCOB, KACAIOIIMXCS MPOOJIEM CO3/1aHHsI HOPMAaTHBHBIX
MIPAaBOBBIX AKTOB, B CUCTEMY HayYHO 0OOCHOBAHHBIX 3HAHUH
0 HOPMOTBOPYECTBE, KOTOPBIE M COCTABAT MPEIMET CaAMOCTO-
SATENILHOI Hayku — HopMorpaduu [3, c. 24].

OpHaKo BO3HUKAET PSII MPaKTHIECKUX BOMpocoB. Kto Oy-
JIeT MPEeNo/aBaTh 3Ty AWCIHIUIMHY, C IOMOIIBIO KaKHX Me-
To710B U T.1. CamMa Hayka 0 HOPMOTBOPYECKOH IOPUANIECKOM
TEXHHKE HE B IOJHOM Mepe pa3BHUTa HA IIOCTCOBETCKOM IIPO-
cTpaHcTBe. Bo MHOTHX €BpONEHCKNX CTpaHax Takas HayKa
CYIIECTBYET YK€ JaBHO, TaM OHAa HOCHUT Ha3BaHUE «JIETHC-
MIPYAEHINSD, HIIH «IETHCTHKAY. DTUM TEPMHHOM U COOTBET-
CTBYIOIIMMHU €My TOHSATHSIMH IIOJIB3YIOTCS MHOTHE HCCIIe-
JloBareNy mpolJieM 3aKOHOJATeNIbCTBA B psijie 3apyOeiKHbIX
CTpaH, B 9acTHOCTH, | epmannn, ABctpun, LlIBefinapun u ap.

Psan wccnenoBarenell oTMedaroT, 4To HopMorpaduio emie
paHO Ha3bIBaTh HAyKOH, Tak Kak Ha 3amaje oHa yXKe cylle-
CTByeT Kak JerucnpyneHmnus («legisprudence»). B Aarmmm ¢
2007 rozma gaxke U31aeTcs COOTBETCTBYIOLIUI OTHOMMEHHBIN
KypHAIL.

Y HOopMorpaduu 1 ee 3amagHOro aHaIoTa — JISTUCTIPYACH-
UM, TT0 MHEHHIO HCCIIEI0BaTENIeH, €CTh MHOTO OOIINX TOYEK
U HaIpaBJICHUM B3aUMOICHUCTBUSI, HO €CThb IIPEIMETHBIC, a
TaKXe, YTO HEMAJIOBAXHO, ¥ METOAOJIOTMYECKHE OTINYMS,
KOTOpBIC U TTO3BOJISIOT HICHTH(GUIIPOBATH ATH OTPACIH Ha-
YUHBIX 3HAHUH.

Taxmm oOpaszom, omeiT Poccniickoit denepanuu u Apyrux
CTpaH MOKET OBITh B3AT 32 OCHOBY ITPH COBEPIICHCTBOBAHUH
CUCTEMBI IOpUIMYECKOro 00pa3oBaHusl U MOATOTOBKE BBICO-
KOKBaIN(UINPOBAHHBIX KaJIPOB.

Hopmorpadus npeacrasnsercsi NEpcreKTHBHBIM HaIPaB-
JICHUEM B TE€OPUH HOPMOTBOPYECTBA, a TAKXKE B PA3BUTHU U
COBEPIIEHCTBOBAHUH TIOJIT'OTOBKHU CIIEIIMAINCTOB B 00IACTH
HOpMOTBOpYecTBa. Ha Hamr B3misia, HOpMOTpaduio MOXKHO
paccMaTpuBaTh Kak HaydyHOE HalpaBlIeHHE, Pa3BUTHE KOTO-
POro MO3BOJHUT OOBEANHUTD YCUIMS M JTOCTHXKEHUS Pa3HbIX
HayK C LIEJIBI0 COBEPIICHCTBOBAHUSI HOPMOTBOPUECKOH J1esi-
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TEJIILHOCTH.

B 1O ke Bpems HCIIONBb30BaHUE M BHEAPEHUE B y4eO-
HBIA TIPOIECC PEe3yThTaTOB HAYYHBIX HCCICAOBAaHUNA B 00-
JacTH TpaBa, JIOCTIDKCHWI HOPMOTpadMH HMMEET BasKHOE
3HA4YCHUEC IIpHU MNOATOTOBKE BI)ICOKOKBaﬂl/I(i)I/IHI/lpOBaHH])IX
CHELHUANCTOB. DTO MO3BOJIUT B CUCTEMHOM BHJE U C yde-
TOM 3apyO€KHOTO OIIbITa ITOJyYaTh 3HAHHUS 00 aKTyallbHBIX
TEOPETHUYECKUX U NPAKTUYECKUX MPOoOIeMax COBPEMEHHOTO
3aKOHO/IATENbCTBA, O PA3BUTHU U MCHOJIb30BAHIH COBPEMEH-
HBIX IOPUANYECKUX TEXHOJIOTUH U T.1.

Takum oOpa3zom, pa3BuTHe HOpMOrpaduH Kak akTyalbT-
HOTO HAy4HOTO HANpaBJEHUS B HACTOAIIEE BpeMs MPHOO-
peraer ocoboe 3HAYCHUE VISl PEIICHHs MHOTHX IIPOOJiIeM B
cepe HOPMOTBOPUYECKOH JIeITEIbHOCTH, OOeCTIeueH s Kave-
CTBa HAIIMOHAJIHFHOTO 3aKOHOMATEIHCTBA. JTO O0YCIOBINBA-
€T HEOOXOIMMOCTb IIPOBE/ICHHS TATbHEHIIINX UCCIICAOBAHUH
B OTOHW 00JIaCTH.
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MECTO AJIBOKATYPBI B
OCYUIECTBJIEHUU TAPAHTHAN
KOHCTUTYIIMOHHBIX ITPAB IMYHOCTHU

Yykucoe H.B. (bHII)

HawuGonee nonnast 1 3 hexTrBHas pean3anys npas, CBO-
0071 ¥ 3aKOHHBIX HHTEPECOB IPaXKIAH 3aBUCHT OT MHOXKECTBA
BEChbMa Pa3HOOOpa3HBIX MO CBOEMY XapakTepy (akTopos,
KaKIbId U3 KOTOPBIX BBICTYIIAET B KaYECTBE apaHTUH IIpaB
u cBobox. [lo 3Toif MpUYMHE B MIUPOKOM CMBICTIE TTOHITHE
«TapaHTHUM» OXBATHIBAET BCIO COBOKYITHOCTh OOBEKTHBHBIX
U CyOBEKTUBHBIX (PAKTOPOB, BIUSIONIMX HA MOJHYIO peau-
3aI[MI0 ¥ BCECTOPOHHIOIO OXPaHy MpaB U CBOOOJ WHAMBH/IA,
PaBHO KaK M Ha yCTPaHEHHE BO3MOXKHBIX MPEMATCTBUH UX
OCYIIIECTBJICHHUS, a TAK)Ke Ha 3aIlIUTy OT BO3MOXKHBIX Hapy-
HIEHUH.

B 1o xe BpeMs noj KOHCTUTYLIMOHHBIMHM TapaHTUSMU
IpaB ¥ cBOOOJ IIOHUMAETCSI COBOKYIIHOCTb CPEACTB, CIIOCO-
00B ¥ MPOIIEAYP, CO3NAIOMINX YCIOBHS, IPH KOTOPBIX JIHU-
HOCTb MOXKET PEaIbHO 3alUILATh 1 OTCTaHBaTh HA 3aKOHHOM
OCHOBaHMHM IpeaycMOTpeHHble KoHCTUTYyIMe!H 1 KOHKpeTH-
3UPYIOLINM €€ 3aKOHOJIaTeIbCTBOM CBOM IIPaBa, CBOOOIBI U
3aKOHHBIE UHTEPECHI, IPU3HABAEMbBIE U 3ALIUILAEMBIE TOCY-



JTapcTBOM. B crcTeMe KOHCTUTYIIMOHHBIX TapaHTHil IpaB de-
JIOBEKA U I'paKAaHNHA TaK)Ke MOYKHO BBIJICITUTD JIBE 0a30BbIe
rpymmsl: 1) obmue (oOmieconmanbHble); 2) ClenHalbHBIC
(ropunmueckue) rapantiu [1, C. 140-142].

K nepBo#i U3 3TUX IpyI OTHOCSATCSI IKOHOMHUYECKHE, CO-
IaJbHbIE, TONNTHYECKHE U yXOBHBIE TAPAHTHH, KOTOPHIE,
CO BceH OYEBHIHOCTBIO, HIPAIOT 3HAYUMYIO POJIb B obecrie-
YEHHH yCTaHOBJIEHHBIX OCHOBHBIM 3aKOHOM IIpaB M CBOOOJ
mmaHocTH. OJJHAaKO caMu 110 cebe 3TH TapaHTHH JalieKO He
BCErZa MOTYT OOECIICYUTh MOJHOLCHHYI0O W Oecnpersr-
CTBEHHYIO peaJM3alfIo IIpaB U CBOOOJ, ¥ TeM OoJiee 3aliu-
TUTbH UX OT NOCATATENbCTB U HapymeHuil. [loaromy, moMumo
o0IeconanbHbIX, IPpaBa 1 CBOOOB MHANBUA HYKIAIOTCS
B CHELUAILHBIX IOPUINYECKUX TapaHTHSX, T.€. B HHBIX I10
CBOCH MpaBoOBOH (popMe CpeAcTBaX, MPU3BAHHBIX HETIOCPE-
CTBEHHO 00ecIeunBarh MPaBOMEPHOE MOJIB30BAHHIE TIPaBaMH
1 CBOOOIaMU, UX OXPaHy U 3allUTY.

Taxk, B cT. 22 Konctutymmu Pecniybnuku bemapycs nexma-
pHUpyeTcsl paBEeHCTBO BCEX IPaKIaH Iepesl 3aKOHOM M HaJH-
Yye y HUX IpaBa Ha PaBHYIO 3alIUTY CBOUX ITPAB M 3aKOHHBIX
HHTEpEeCcOoB 06e3 KaKoH-Tn00 AUCKpIUMHUHAINH [2].

OnHOI M3 KIIOYEBBIX TapaHTHH 3(QQEKTUBHON peasn3a-
LUK JIJAHHOTO TIpaBa BhBICTYNaeT npodeccroHaibHas 0pHU-
JIMUECKast TIOMOIIb, TIOJTydYeHHE KOTOPOW rapaHTHPOBAHO CT.
62 OcHoBHOTrO 3akoHa. IHCTUTYTOM, MPU3BAHHBIM PEaIn30-
BBIBaTh JIaHHbIC KOHCTUTYLIMOHHBIE MOJIOKESHUS, BBICTYIIAET
aZIBOKaTypa: B COOTBETCTBUH C ab3arieM ImATeIM CT. 1 3akoHa
Pecnyonmuku benapycs ot 30 nexadpst 2011 1. Ne 334-3 «O6
aJIBOKaType ¥ aJBOKATCKOM aesTenbHoCTH B PecmyOnuke be-
nmapycb» (mamee — 3akoH Ne 334-3) ropuaudeckass TOMOIITb,
OKa3bIBaeMasl aJBOKaTaMH, HalpaBlieHa Ha OCYIIECTBIICHHUE
W 3aIUTY [PaB U CBOOOJ MX KJIIMEHTOB, a TAK)KE NPEJICTaBHU-
TEJIbCTBO MHTEPECOB KIMEHTOB B Cy[aX M rOCYapCTBEHHBIX
opranax [3].

[Ipu 3TOM KJIFOYEBYIO POJIb B JIESATEIBHOCTH aJBOKATYPBI
KaK MpaBO3AIIUTHOTO MHCTUTYTa WTPAIOT MPHHIUIBI TaKOH
JIeATeNbHOCTH, NepeurcieHHble B cT. 4. 3akona Ne 334-3.
Tak, cyTh NpUHIMIA 3aKOHHOCTH NPUMEHUTENBHO K (YyHK-
IIMOHMPOBAHUIO AJBOKATYPHI BBIPAXKAETCAd B TOM, YTO al-
BOKATCKasl JEATEILHOCTD HalpaBjeHa Ha MOAJCep)KaHHue 3a-
KOHHOCTH uepe3 BOCCTaHOBJICHHE HapyLICHHBIX IpaB JIUI,
00paTHUBIINXCS K aJBOKATY 3a IOPHINIECKON MTOMOIIBIO (eTo
KIIMEHTOB). Kpome TOro, MpHHIMIT 3aKOHHOCTH BKJIIOYAET B
cebs 00s3aHHOCTH aJ[BOKaTa HCIONB30BaTh BCE NMPETyCMO-
TPEHHBIE 3aKOHOM M HE HCIIONB30BaTh 3alpELICHHBIC UM
CPE/ICTBAa M CIIOCOOBI 3aIIMTHI TIpaB, CBOOOI M HWHTEPECOB
KIIMEHTOB.

BaxHy10 poib B ICSITENEHOCTH a/IBOKATyphl KAK OTHON M3
IOPUIMYECKUX TapaHTHH KOHCTHTYIIHOHHBIX MPaB U cBOOOT
UTpaeT ¥ INPHHIMII JOCTYIMHOCTH IOPUANYECKON IOMOIIH.
CormacHo 3axoHy Ne 334-3, fopHANYECKOH TTOMOIIBIO SB-
JSIeTCSl ICSITENbHOCTh a/[BOKATa MO OKa3aHHWIO COACHCTBUS
KJIMEHTaM B TIOHMMaHUH, IPAaBUJILHOM HCIIOIb30BAaHUU U
COOJIOZICHNH 3aKOHOJATENILCTBA, @ TAKXKe IPEACTaBUTEIb-
CTBO KJIMEHTa B Cy/laX, T'OCYJIapCTBEHHBIX OpraHax, MHBIX

OpraHu3aIlUsaX U Tepel (U3UIeCKUMHU Jmnamu. [Ipu 3ToM
npaBa U 00S3aHHOCTH aJIBOKaTa oIpezeseHsl B cT. 17 u 18
3axona Ne 334-3 a K UCKIIFOYATEIEHOW KOMITETEHIINN a[BO-
KaTOB OTHECEHO IMPEICTABUTEILCTBO IO JIETaM, BO3HHKAFO-
[IUM U3 XO3SICTBEHHBIX (SKOHOMUYECKHUX) CIIOPOB, a TAKKe
Jlagya KOHCYJBTAIlH, COCTABJICHWE MPAaBOBBIX TOKYMEHTOB,
MPEJCTaBUTEILCTBO IO TPAXKTAHCKUM JIeJIaM, 3alluTa II0
yrojoBHbIM AenaMm. Kpome toro, B 1. 1 cT. 26 3akona Ne 334
3aKperUIeHbl WHBIE BHIBI IOPUANYECKON TTOMOIIH, KOTOPYIO
aJIBOKAThl MOTYT OKa3bIBaTh IPajkIaHaM.

Hapsinmy ¢ oka3zaHHEeM HOPHUIMYECKOW MMOMOINM B BHIAX,
MpeaycMOTpeHHBIX 1. | cT. 26 3axona Ne 334-3, agBokaram
MPEOCTABICHO MPABO BBICTYIATh MPUMHPUTEISIMH B IIPH-
MUPUTEIIBHON NpoLeLype, MEAUAaTOpaMU B MeJUaluu WU
TPETEHCKUMHU CYABbSIMH ITPH PACCMOTPEHIH JIE]T TPETEHCKUMHU
cyaamu. OtHOBpeMeHHO B cT. 18 3akona Ne 334-3 onpeznenen
Psil OCHOBHBIX OOSI3aHHOCTEH aJIBOKATOB, a TAK)Ke CIIy4aes,
MCKJTIOYAIONINX TPAaBO aJBOKaTa Ha OKa3aHUE IOPUINIECKON
TTOMOTIIH.

ITomumo atoro, 1. 3 ct. 18 3akona Ne 334-3 ycraHoBieH
3ampeT Ha JeHCTBHE aJBOKaTa BONMPEKH MHTEpECaM CBOETO
KITUCHTA, 3aHATHIO IPABOBOW IMO3UIINH, HE COTIACOBAHHOMN C
HUM, 3a UCKIIIOUCHHUEM IIpaBa aABOKaTa B CJIy4dac IMPU3HAHUA
BHHBI KJIMEHTOM OCIIapHUBaTh TaKO€ YTBEPKICHUE U TIPOCHUTH
00 OmpaBIaHUU WIH MPEKPAIICHAN YTOJIOBHOTO MPECIIEI0Ba-
HMUsL.

OTtnenbHOE BHUMaHHE CIEAyeT OOpaTWTh Ha TO, YTO CT.
28 3akoHa Ne 334-3 npeaycMoTpeHa BO3MOXKHOCTb OKa3aHUs
IOPUMYECKON MTOMOIIM I'PaKAaHaM 3a CYET CPEACTB TeppH-
TOPHAIIBHBIX KOJUICTHH aJBOKATOB, a TaKXKe pecIryOInKaH-
CKOTO | (M) MECTHOTO OromkeTa. OUeBUIHO, UTO OKa3aHHE
TaKOI TOMOILM TI03BOJISIET 00ECIEUUTh JOCTYITHOCTh IOPH-
JTUYECKON TIOMOIIN M CTIOCOOCTBYET peann3aiinil MOJI0KESHIH
CT. 62 OCHOBHOTO 3aKOHa.

HeszaBrcnumocTh aBOKaToB (aBOKATCKOM mpodeccun) u
aZBOKaTyphI (MIPOoeCCHOHATBFHOTO COO0IIeCcTBa aIBOKATOB)
TaKKe SBISICTCS BOKHCHUIITNM U3 CIICIHATHHBIX TPUHIIHAIIOB,
npucyiux npodeccun aaBokara. B cuity gaHHoro npuHnuna
aJBOKAT JOJDKEH OBITH CBOOOIHBIM OT JIFOOOTO BO3MOYKHOTO
BHCIITHETO BMEIIATEIbCTBA, AABJICHUS WM BIHSHUS, B TOM
YHCIIe M CO CTOPOHBI KiIeHTa. Kpome Toro, aJiBOKar J10JDKeH
OBITH CBOOOIEH M OT BO3MO)KHOTO BJIHSIHHSI CBOMX JIMYHBIX
HHTEPECOB Ha PE3YIBTATHI €ro PadoTHI.

BwmecTe ¢ TeM mcclieioBarenu, aHaIM3upyst BOIPOCHI pa-
BOBOT'O CTaTyca aJBOKAaTOB, 00paIIaloT BHUIMaHUE Ha TO, YTO
«B CHIIy 0CO0OH OOIICCTBEHHOW 3HAYMMOCTH aJBOKATCKOU
JESITENIbHOCTH, YPOBHS MPOQPECCHOHAIBHON IMOJTOTOBKH H
OTBETCTBEHHOCTH, TPeOyeMBIX IS €€ OCYIICCTBICHHUS, 3a-
KOHOJIaTeIb YCTAHOBWJI JIByXYPOBHEBYIO CHCTEMY JOITyCKa
IpaXKIaH K 3aHSITHIO aIBOKATCKON JESITeTbHOCThION [4].

ATBOKaTHI, KaK WIEHBI MPo(eCcCHOHaTBHOTO COO0IIecTBa
HAJICTISIFOTCS CIICIUATLHBIMU TTOJTHOMOYHSMHU Yepe3 CIICITH-
anbHY!O0 npoueaypy. Tak, Ay couckarenei aJBOKaTCKOM Jin-
[EH3UN MUHUMAJBHBIN CTaX PabOTHI COCTABIIET TPHU TOAA.
Jns mormrycka Kk mpodeccHu MpeTeHICHTaM Ha TONyYeHHE
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cTaryca aJlBOKaTa TaKKe HeOOXOIMMO MPOITH CTaKHPOBKY U
caTh KBUIM(HUKAMOHHBIN 3k3aMeH. CPOK CTaKUPOBKHU TPH
9TOM 3aBHCHT OT CTa)ka paboThI (CIIy>KOBI) IO CTIEHAIBHO-
CTH U COCTABJISCT OT TPEX MECAIICB JIO TOJIa.

Kak cienctBue, ajgBokarypa Kak oco0asi coluaibHast
TpyTIa, OMHOW M3 OCHOBHBIX (DYHKIHH KOTOPOH SIBISETCS
MIPpaBO3aIIMTHAs, (OPMHUPYETCs U3 JIMI, CIOCOOHBIX Ha OC-
HOBE COOTBETCTBYIOIIEH MOArOTOBKH, OINbITA MPAKTUYECKON
eI TENFHOCTH, @ TAaKXKE CBOMX JIMYHOCTHBIX KadeCTB OCY-
WEeCTBIATh omnpeneneHuble Koncrutyuueid n 3akoHom Ne
334-3 3a4acTyr0 MOHOIIOJIbHBIE (PYHKIIUH.

IIpu sTOM, C OAHON CTOPOHBI, MHCTUTYLMOHAJIbHAS U
WHIWBHIyaTbHAS HE3aBUCUMOCTH AJBOKATOB SIBISICTCS 3a-
JIOTOM 3(P(PEKTUBHOTO OCYMICCTBICHHS 3a1a4 U (YHKIHUH,
BO3JIOKEHHBIX HA Ty WM WHYIO MPO(GECCHOHANBHYIO TPYTI-
mmy. C Ipyro#l CTOpOHBI, IESTENEHOCTh a/IBOKATOB Kak Mpel-
cTaBUTeNCH MPO(EeCCHOHAIBHOIO COOOMISCTBA HE SIBIISICTCS
MTOJTHOCTBIO OSCKOHTPONBHOM: B JEHCTBYIOMIEM 3aKOHOJA-
TEJILCTBE OIPE/ICICHBI MEXaHU3MBI KOHTPOJIS M HA/A30pa CO
CTOPOHBI TOCYApCTBA 3a AEATEILHOCTBIO a/IBOKATa, U B CITy-
Yae HapyIIeHNs] HOPMATHBHBIX NPEANUCAHUN MTPeIyCcMaTpH-
BAaIOTCSI MEPHI OTBETCTBEHHOCTH.

IloguepkHem, YTO a/IBOKAThI MOAJIEKAT AUCIHUIUIMHAPHON
OTBETCTBEHHOCTH HE TOJBKO 3a HapymeHne 3akoHa Ne 334-3
U JIpyTHX HOPMAaTHBHBIX IPABOBBIX aKTOB, HO W HOpM IIpa-
B ipoheccroHatbHON 3THKH aaBokara (1. 1 ct. 20 3akoHa
Ne 334-3). Tem HEe MeHee, TpUAAHNE MIPABIIIAM dTHKH (op-
MBI HOPMaTHBHOTO aKTa IPHU3BAHO KOHKPETH3HPOBATh ATHU-
YECKHEC NpeArnvcaHus, npuaarb MopajlbHBIM Tpe60BaHl/I)IM
npaBoBOM Xxapakrep. [IpyueM Ha OCHOBAHMM JONYIIEHHBIX
STHYECKHX MPOCTYIKOB TaKas OTBETCTBEHHOCTh MOJKET BBbI-
paXaTbCd B JOCTATOYHO CYPOBBIX ME€pax — BIUIOTH A0 JIUIIE-
HUS TOJIHOMOYHH.

3HaYNMOCTb (D)YHKIIMOHAIBHON POJIM aZIBOKATYPhI B CUCTE-
ME rapaHTmZ KOHCTUTYLIMOHHBIX IIpaB U CBO6OIL JIMYHOCTHU
TaK)Ke TPOSBISIETCA B TOM, YTO Ha NpakTHKe Hamboiee da-
CTO MCHOJIB3YEMBIM CIIOCOOOM 3alUThl TPaXKIaHAMHU CBOMX
HApPYIICHHBIX TPaB U CBOOOJ SIBIISCTCS aAMUHUCTPATUBHBIN
mopsiAoK ookanoBanus. OOYCIOBICHO 3TO T€M, YTO 3TO ca-
MBIH NTPOCTON M OBICTPBINA CIIOCOO pa3perieHus BOZHUKINCH
npoOsiembl. OCOOCHHO JaHHOE YTBEPIK/ICHHE CIIPABEIINBO
B OTHOIICHHWH TPOUEIYPHI JIUNIHOTO TpHeMa JOHKHOCTHOTO
JUIa, KOTNAa TPaXIaHWHY B MPHHIHUIEC HE TpeOyeTcs roTo-
BUTh KaKuX-TMOO MUCHMEHHBIX JOKyMEHTOB. Kpome TorO,
ob)kanmoBaHUe IEHCTBHN (0€31eHCTBHS) M PEIIeHHHA TOCy-
JTAPCTBEHHBIX OPTaHOB W UX JOJDKHOCTHBIX JIMII B aJMHUHU-
CTPaTUBHOM MOPSAJIKE HE TPEOyeT OT JIuIa, IPaBa U 3aKOHHbIE
HMHTEPECH KOTOPOTO yIIEeMJICHBI, (PHHAHCOBBIX 3aTpPaT.

Tem He MeHee, BO3MOKHOCTH HMCHOJIB30BAHUS MEXaHH3-
Ma aJMHUHHUCTPATUBHOTO OOXKajoBaHUs orpaHuueHbl. Kirto-
YEeBBIM aPTYMEHTOM 3/I€Ch SBISAETCS TO, YTO JUISI OOJBIITIH-
CTBAa TOCYJapCTBEHHBIX OPraHOB, IPEXKJIE BCEr0 OPraHOB
WCIIOJTHUTENILHOM BJIACTH, Pa30MpaTesbCTBO CIIOPOB C Hace-
JICHWEM He ABJseTcs OCHOBHOU ¢yHKImer. Kak ¢ mo3umii
MIPABO3AIIMTHOTO MEXaHU3Ma, TaK W C MO3UIUI ITyOInIHO-
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TO MHTEepeca OpraHbl UCIIOJHHUTEIBHOM BIACTH HE JOJDKHEI
MPEeBpaIIaThCsi B CBOCOOpa3HbIe «KBA3UCYICOHBICY» OpraHbl,
OCHOBHasI JIEATEIILHOCTD KOTOPBIX CBA3aHA C Pa3pPEIICHUEM U
YperynupoBaHUEeM KOH(IMKTOB, BO3HUKAIOIINX B IpOIIecce
aJIMUHHUCTPUPOBAHMSI.

Boznoxenne 005S3aHHOCTH IO PACCMOTPEHHIO ITyOIHd-
HO-TIPaBOBBIX CIIOPOB Ha OPraHbl MCIIOJIHUTEIBHOW BIACTH
MMEET U elle OJINH CYIIECTBEHHBIH HEJOCTATOK — OTCYTCTBHUE
GecmipucTpacTHOCTH. [[eno B TOM, YTO HEPEIKO JKajioObI Ha
nericTBus (Oe3/1ecTBIE) TAKUX OPraHOB M UX JIOJDKHOCTHBIX
JIMI PACCMATPHUBAIOT COTPYAHUKH TEX K€ CTPYKTYP — BbILIe-
CTOSIIIUX WIJIM JIaKe TeX, ACHCTBHUSI KOTOPBIX OOXKaITyIOTCS.
Kak cnencrBue, ClOXHMBIIAsACS CHCTEMa PacCMOTPEHHMS Ka-
7100 BO MHOTHX CJy4YasiX HE IO3BOJISIET YCTPaHHUTh BEIOM-
CTBEHHBIH (PAKTOP, KETAHUE TTOAEPKATh «IECTh OPraHn3a-
aum» [5].

PaBHbIM 00pa3zom 3TO akTyaibHO Juisi cdep aaMHUHHU-
CTPaTUBHOTO M YTOJIOBHOTO IIPOIIECCOB, IJ€ 0a30BbIC KOH-
CTHTYIIMOHHBIC TIpaBa U CBOOOIBI JIMYHOCTH MO/IBEPTAIOTCS
HauOOJBIIEMY OIpaHUYEHHIO, U TPAXKIAHUH OKa3bIBACTCS
HaVMEHEee 3allMIIeH IMepe] OpraHaMH, HaJeJICHHBIMH IT0JI-
HOMOYMSIMH IO HCIIOJIb30BaHUIO MEXaHH3Ma TOCYy/IapCTBEH-
Horo mnpuHyxzaeHus. OTcioga clienyeT, 4To IOpUINYecKast
MIOMOIIb, OKa3blBaeMasl aJBOKAaTaAMH, SIBIISIETCS KITIOUEBOM
CHeUMalbHON rapaHTHel pearn3anny IpaB U CBOOO/ rpaxk-
JlaH, TapaHTUPOBaHHBIX OCHOBHBIM 3aKOHOM.
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KOHCTUTYIMOHHBIN CY] PECITYBJINKA
BEJIAPYCh KAK CHEIMAJIbHBIN CYJIEBHBIMN
OPTAH KOHCTUTYIIMOHHOI'O KOHTPOJISI

ILlIxyoosa E.A. (bHII)

[IpaBOBYI0 OCHOBY OpraHM3anuu U JesrensHocTH KoH-
cturynuonHoro Cyma cocraBmsaor Konctutynus Pecrry-
omuku bemapycs, Komekc Pecybmmku Bemapycs o cymoy-
CTpOHCTBe M craryce cynei, 3akon Pecnyonukn bemapych
«O  KOHCTUTYLMOHHOM CYIONpPOU3BOJACTBE», PermameHt
Koncturymmonnoro Cyna Pecnybmmxu benapycs, [lekper



[Mpesnnenta Pecriyonmuku bemapyck «O HEKOTOPBIX Mepax
10 COBEPIIIEHCTBOBAHUIO EATENIbHOCTH KOHCTUTYIIMOHHOTO
Cyna Pecybmmxu benmapych.

C1.116 Koncturymun Pecrryonukn benmapycws omnpenens-
et craryc Koncrurynuonnoro Cyna Pecniyonuku Benapycs,
BO-TIEPBBIX, KaK Cy/IeOHOTO opraHa (cTaThs B m1aBe 6 «Cym»),
BO-BTOPBIX, KAK OpraHa, OCyIIeCTBIISIONIEr0 KOHTPOJIb 3a CO-
orBercTBreM Konctutyiuu PecnyOnuku benapycs Hopma-
TUBHBIX MPABOBBIX AKTOB, M3/1aBAEMBIX I'OCYJapCTBEHHBIMHU
opranam# [1].

Cr. 5 Konekca Pecniy6onuku benapycs o cynoyctpoiicTse
U cTaTyce CyaeH, onpeaensiomas cyaeoHyio cuctemy Pecrry-
6nmkn benapych, onpenesnsier ero kak opra cye0HOro KoH-
TPOJsl 3a KOHCTUTYILMOHHOCTHIO HOPMATHUBHBIX IPaBOBBIX
aKTOB B FOCYJapCTBE, OCYIIECTBIISIONIETO Cy/IeOHYIO BIACTh
MOCPEICTBOM KOHCTUTYIIMOHHOTO CY/IOITPOM3BOJICTBA [2].

Koucturynmonnsiit Cyn Pecniyonuku benapych siBisier-
¢ 0CcOOBIM CyeOHBIM OpPTaHOM, KOTOPBIH CaMOCTOSTEIb-
HO ONpE/eNseT MOPSJOK KOHCTHTYLHOHHOTO CYyHOIPOU3-
BOJCTBAa. KOHCTUTYLIMOHHOE MPOU3BOJACTBO OTIMYAETCS OT
OOBIYHOTO CYIOTIPOM3BOACTBA: 1) MPEIMETOM €TO SBISACTCS
HE NPUMEHEHHE MPAaBOBOW HOPMBI B KOHKPETHOM MPaBOOT-
HOILICHUH, a COOTBETCTBHE CaMOH NpaBoBOi HOpMbI KoHCTH-
Tynuu; 2) Ipolexypa KOHCTUTYIIMOHHOTO KOHTPOJISI MOXKET
BO3HMKHYTb U JI0 BCTYIICHUS aKTa B CHIIy W aBTOHOMHO,
TO €CTh HE B CBS3M C IIPUMEHEHHEM aKTa M0 KOHKPETHOMY
neny; 3) pemenne Koncrurynmonnoro Cyma PecmyOmmku
Benapych nmeer o0IEHOPMAaTHBHOE 3HAYCHHUE: 110 IOPUIU-
yeckod cuie akThl camoro Koncrurynuonnoro Cyna ycTy-
matoT Tonbko Koncturynnu Pecrybmuku benapych u 3akomy,
TIPUHATOMY Ha pedepeHayme; 4) He Bce OCHOBHBIC MPUHIIN-
1Bl OOBIYHOTO CY/IOTIPOU3BO/ICTBA PEATU3YIOTCS B KOHCTHUTY-
IIMOHHOM CYJOIIPOU3BOACTBE |3, ¢. 256-257].

I'maBabIM oTiurem Koncturtymonnoro Cyna Pecry6mnu-
k1 benapych oT Apyrux cynoB ABisercs To, 4To KoHCTHUTY-
uoHHBIH Cyf TIpeicTaBIIsIeT OO0 HE IPOCTO CYNeOHBIH Op-
raH, HO ¥ KOHCTUTYIIHOHHBIH OpraH, KOTOPBII OCYIIECTBIISICT
KOHTPOJIb 32 COOTBETCTBHEM HOPMATUBHBIX aKTOB KOHCTHUTY-
un Pecrry6nmuku bemapyce.

KoHCcTuTyIMOHHBIC CyIBI CO3aHBI BO MHOTHX CTpaHax
MHUpa U BBINOJHAIOT (QYHKIHMU MTPEUMYIIECTBEHHO KOHCTH-
TYIMOHHOTO KOHTPOJISI WM KOHCTHTYIIMOHHOTO Haa30pa.
Opranbl KOHCTUTYIIHOHHOTO KOHTPOJIS, B OTIMYHE OT Opra-
HOB KOHCTUTYIIHOHHOTO Ha/(30pa, UMEIOT MIPAaBO MPU3HABATh
HOPMAaTHBHBIA INPABOBOM akT, NPOTUBOPEYALIMN HOpMaM
KOHCTUTYIIMH, YTPATUBIINM CHJIy WM OTMEHATH €ro C Iie-
nbt0 obecriedeHus: BepxoBeHcTBa KoHctutynmu. Opran ke
KOHCTUTYIIMOHHOTO Ha/30pa JINIIb BBIBUTAET MPEIOKEHUE
0 HECOOTBETCTBHUH aKTOB KOHCTHUTYLINH, HO HE IIPABOMOYHEI
[IPU3HABaTb HOPMATUBHBIN [IPABOBOM aKT, IPOTUBOPEYALLUAN
HOpPMaM KOHCTUTYIIMH, YTPATHBIIMM CHIYy WM OTMEHSTbH
ero. DTo TOJIHOMOYEH CJIeNaTh OpraH, KOTOPBIM MPUHSI 3TOT
aKT, WM UHOM rocynapcTBeHHbIH oprad. KOHCTUTYIIMOHHBIN
Ha/[30p TaKXKe MPEATNOoIaraeT MpaBo caMOro KOHCTUTYIIMOH-
HO-HaJI30pHOTO OpraHa MHUIIMUPOBATh TaKylO IMPOBEPKY Ha

COOTBETCTBHE KOHCTUTYIINH AKTOB.
AHanu3 HOpM, OIpEACNSIONINX KoMnereHuuo KoHcTu-
TynnorHoro Cyna, 3akperuieHHbIX cT.116 Konctutymun Pe-
cnyomuku bemnapycs, cr. 22 Konekca Pecriyonuku benapych
«O cymoycTpoiicTBe M craryce cyaei», cT. 26-29 3akoHa
Pecny6onmuku benmapyce «O KOHCTUTYITHOHHOM CYOTIPOM3-
BozcTBe», [lekpere Ilpesunenra Pecnyonmkn bemapycs «O
HEKOTOPBIX Mepax IO COBEPIICHCTBOBAHUIO JIESTEIbHOCTH
Koncrurymmonnoro Cyna Pecrybnmukn bemapyce», a Taxke
c1.116, KoTOpOit OblTa momomHeHa Koncrurymust Ha pecry-
omukanckoM pedeperayme 27 despains 2022 roaa, mo3BoIIs-
€T OTIPEJIETINTh €T0 KaK OpraH, IIPEUMYIIECTBEHHO OCYIIECT-
BIISTIONINH KOHCTUTYILIMOHHO-KOHTPOJIbHBIE (DYHKIUH.
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IMPOBJIEMbBI OTTPAHUYEHUA MEJIKOT'O
XUIEHUSA A TPECTYIIEHUAMA TPOTUB
COBCTBEHHOCTH

Hlpaiinep /1.H. ( BHII, I'poono)

Kak B ropunnyeckoil HayKe, Tak U B IOPUAMUYECKON IpaK-
THKE aKTyaJbHBI TPOOIEMBbl KBATH(UKAIUK MEIKOTO XHIIe-
HUSI M €70 OTTPaHUYEHUS] OT CMEXKHBIX COCTABOB M3 YI'OJIOB-
HOTO 3aKOHO/IaTENIbCTBA.

B npaBoBoii cucTeme npecTyruieHHsIMU IPOTHB COOCTBEH-
HOCTH NPHU3HACTCA COBOKYNHOCTH 06]_IleCTBeHHO OIIaCHBIX,
YTOJIOBHO-TIPOTUBOIPABHBIX, BHHOBHBIX M YTOJIOBHO HAaKa3y-
eMBIX JeSTHHUH, MOCATAIOINX Ha COOCTBEHHOCTH [1, ¢. 526].
I'maBa 24 Yronosuoro kojekca PecrnyOnuku benapycrb (ma-
nee — YK) Bkirouaer B ceOs yroloBHO-IIPAaBOBBIE HOPMBEI,
MIPE/lyCMaTpHUBAIOIINE OTBETCTBEHHOCTh 3a MPECTYIICHUS
NPOTUB COOCTBEHHOCTH [2]. Menkoe XHuIleHHe, TpeyCcMO-
TperHoe cT. 11.1 Komekca 00 amMHHHCTPaTHBHBIX IPaBO-
Hapymenusx Pecnyomuku benapycw (manee — KoAll) [3],
SABJIACTCA OAHUM U3 YETBIPEX COCTABOB aIMUHUCTPATUBHBIX
MIPaBOHAPYIIEHUH TPOTHB COOCTBEHHOCTH, BKIIIOUYEHHBIX B
maBy 11 KoAIl.

POI[OB])IM, BUIOBBIM U HEMMOCPEACTBECHHBIM O6’beKTOM JaH-
HBIX MPECTYIUICHNH, KaK U MEJKOTO XHUILEHHUS, Yalle BCEro
BBICTYIAIOT OTHOMICHHUs coOcTBeHHOCTH. OTHOIIEHMST CO0-
CTBEHHOCTH — 9TO OTHOIICHHMS 110 TIOBOJLY BJIAA€HHS, 10130~
BaHMS M PACHOPSKEHHS UMyIecTBOM. OIHAKO B OTAEIBHBIX
COCTaBax MPECTYIUICHUH MOTYT UMETh MECTO JAOTIOHUTEIIb-
HbIe 00BEKTHI: J)KU3Hb U 370POBbE YeIOBEKa, HH(HOPMAIIMOH-
Hast 6€3011aCHOCTb, KOJIOTHUECKast 0€30MacHOCTb.
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BonbIIMHCTBO TpECTyNIIEHUH IMPOTUB COOCTBEHHOCTH
SIBIISICTCSI IPeIMETHBIMU. B KadecTBe mpeamera MOTyT BbI-
CTymaTh Bce OOBEKTHI IpaBa COOCTBEHHOCTH. B HEKOTOPHIX
cocTaBax B KaueCTBE IPEIMETA MOXKET BBICTYIIaTh IPaBO Ha
HMYIIECTBO, TO €CTh OIPE/IEJICHHbIE TOJHOMOYHSI COOCTBEH-
HUKa T10 BJIAJICHUIO, MOJIB30BAHUIO M PACTIOPSDKCHUIO UMY-
HIECTBOM.

OnHuM M3 BOKHEWIIUX pa3IuuMii MEIKOrO XWIIEHUS U
KPaKH SIBJISETCS pa3Mep WM CTOUMOCTD MOXUIIEHHOTO.

Ecnu peus muer o0 MMymIecTBEe IOPHAMYECKOTO JIMIIA,
TO O MEJIKOM XMIIEHUH MBI MOXEM TOBOPUTH B TOM Cllyuae,
KOTIa CyMMa WJIM CTOMMOCTD HOXHUIEHHOTO HE MPEBBIIIAET
10-kpaTHOTO pazmepa 0a30BOI BETMYUHBI, YCTAHOBICHHOM
Ha JIeHb COBEpILUCHUS JesHMs. XHIIeHHe nMmyliecTBa (u-
3UYECKOTO JIMIA CUMTACTCS MEIKUM, €CJIM CyMMa WM CTO-
HIMOCTb MOXMIEHHOTO HE MPEBBIIIAET 2-KPATHOTO pa3Mepa
0a30BOI1 BEMUUHBI, YCTAHOBJICHHOI Ha JIEHb COBEPIICHHMS
nestHust. Eciii cToMMOCTh NOXHUIIIEHHOTO PEBBIIIAET HAa3BaH-
HBIC BBIIIE BEJTMYUHBI, TO JISSTHUE CUMTACTCS TPECTYINICHUEM
1 BUHOBHOE JIMII0 HaKa3bIBaeTcs B cooTBeTcTBUH ¢ YK.

[To oObexkTHBHOW CTOpOHE OOMNbINAs YacTh MPECTyIuIe-
HUH MPOTHUB COOCTBEHHOCTH MMEET MaTepHallbHbIH COCTaB,
HO TpH IpecTyIuieHus (pa300i, BHIMOIraTelIbCTBO U HEIpa-
BOMEpPHOE 3aBJIQICHHE aBTOMOOMJIEM WJIM HHBIM TpaHC-
TIOPTHBIM CPEACTBOM 0€3 LeNN XHUINEHMs) SBIIoTCst (op-
MaJIbHBIMH cocTaBaMu. Pa30oii elie Ha3bIBalOT yCEUEHHBIM
€OCTaBOM. B KadecTBe MOCIIEACTBUI B COCTAaBaX BBICTYIAET
OTIpeZIeTICHHBIN yIep0 Ha KOHKPETHYIO cyMMy. Menkoe Xu-
LIEHNe BCer/a NnpernonaraeT MaTepuanbHbli COCTaB.

XUIIEHNe KaK MPECTYIUICHHE — YMBIIIIIEHHOE MPOTHBO-
npaBHOE 0E3BO3ME3/IHOE 3aBJAJICHNE UY)KUM HMYIIECTBOM
WM TIPAaBOM Ha UMYIIECTBO ¢ KOPBICTHOM 11€JIbI0, COBEPIICH-
HOE JIFOOBIM W3 JIEBATH CIIOCOOOB: Kpaka, rpabex, pa30oif,
BBIMOI'aTENbCTBO, MOIIEHHUYECTBO, XUIIEHUE IyTEM 3II0-
yIOTPEOJICHUS] CIIYy)KEOHBIM MOJHOMOYHUSIMH, MPUCBOCHUE,
pacTpaTa WJIM HCIOJIb30BAaHWE KOMIIBIOTEPHON TEXHUKH.
Menkoe XuIeHHE, B CBOIO OYEPENb, COBEPIIAECTCS MIECTHIO
CIIEYIOMMHU Crloco0aMM: Kpaxka, MOILEHHUYECTBO, 3JI0Y-
MOTpeOIeHNe CITyKeOHBIMU TOJTHOMOYHSIMH, HMPUCBOCHHE,
pacTpara, HCIOJIb30BaHUE KOMIIBIOTEPHON TEXHUKH.

CyObeKTUBHAsI CTOPOHA KaK B CIIy4ae MEJIKOTo, TaK M yro-
JIOBHO HAKa3yeMOTO XHIICHUS MPEATNOoIaraeT MpsIMOH yMBbI-
cell.

CyObekToM 000MX BHJIOB IPAaBOHAPYIICHHH SIBIISETCS
¢dusmueckoe numo. B ciryuae MEIKOro XHUILEHUS €TO OTBET-
CTBEHHOCTH HacTynaer ¢ 14 ner, a B cirydae XUICHNH, TIpe-
ycMmoTpeHHbIX YK — BO3pacT 3TOT MOXET BapbHUPOBAaThCS:
psIl COCTaBOB YCTaHABIMBACT IUIAHKY B 14 5eT, psin cocTa-
BOB — ¢ 16 neT. XullieHue, COBEPLUIEHHOE IPYIION JIUII, aBTO-
MaTHYECKH BJIEYET 32 COOOW YroJIOBHYIO OTBETCTBEHHOCTD,
HE3aBHCUMO OT pa3Mepa MOXUIIEHHOTO UMYIIECTBA M HHBIX
MIPU3HAKOB, OTHOCSIIMX €T0 K MEJIKOMY COIVIacHO TpeOoBa-
HusM cT. 11.1 KoAIL

Takum 006pa3om, MeNKOe XUIIEHNE U PECTYIICHUS IPOo-
THUB COOCTBEHHOCTH, UMESI CXOXKHE OOBEKT, CyObEKT, 00BCK-
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TUBHYIO M CyOBEKTHBHYIO CTOPOHBI, Pa3JINn4atoTCs MO CTeIe-
HH OOILECTBEHHOH ONACHOCTH, IPEIMETY U OCOOCHHOCTIM
KOHCTPYHPOBaHUSI OOBEKTUBHOM CTOPOHBI.
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STUDYING ON LABORERS’ RIGHT TO
DISCONNECT IN DIGITAL ERA

Qingmei Wen (Qinghai Nationalities University, Kumaii)

Right to Disconnect is primarily considered as Right
to Rest. Currently there are three points of view in theory.
Firstly, Right to Disconnect is discussed in terms of free
time or leisure time, since the publication of Leisure Class
by American social scientist Thorsten Veblen in 1899, many
scholars have explored this issue through interdisciplinary
research. Secondly, Right to Disconnect order Right to Rest
is based on Right to Privacy and autonomy of workers. This
view is particularly confirmed in European legislation, such
as General Data Regulation of European Union, Personal
Data Law of Spain and the Koumli Labor Law of France.
Thirdly, Right to Disconnect order Right to Rest is regarded
as the embodiment of constitutional rights and social justice
principles.

From the perspective of legal dogma, the concept of Right
to Disconnect should be defined as the standard labor right
that requires employers to set up out-of-hours termination
procedures by technical means, laborers have the right not
to receive work messages and are free from work discipline
except for emergent fairs. In terms of basic attributes, Right to
Disconnect is a new form of laborers’right to rest. In essence,
Right to Disconnect should be understood as laborers’right to
rest in the digital age.

The conflict between laborers’ Right to Work and Right
to Rest

The ambiguity of time and space in digital era has brought
a new problem, that is, the rest time of laborers is difficult
to be effectively guaranteed under the original protectional
framework of Right to Rest. How can laborers fulfill Right
to Rest in such a world with no place to hide? The conflict
between laborers’ Right to Work and Right to Rest also
reflects the conflict between laborers and capital benefits.

Japanese scholars interpret Right to work from a narrow
perspective, believing that Right to work is the freedom
of laborers to obtain career choice and job opportunities,
Requested Right and Acquired Right should be divided
among the Right to work. Requested right refers to laborer’s
request to the state to provide them with employment
opportunities. While Acquired Rights are considered as
negative rights because they limit the employer’s freedom to
dismiss through legal or other means, and Acquired Rights

mean that employed laborers are able to resist unreasonable
dismissal by employers.

Primarily, in order to achieve the goal of equality and
justice, the basic concept of Right to Work lies in two
aspects. On one hand, Right to Work provide a legal relief to
the disadvantaged groups. On the other hand, Right to Work
regulated a limitation to the advantaged groups. Due to labor
relationship, Laborers are strongly personal dependent on
employers, they cannot rejected from employers’ demand of
working even in rest time, since they would probably lose
their job because of rejection. Virtually there is a subjective
confrontation between work and rest.

Next since developed countries have pursued neoliberal
policies, Right to Rest, which has the characteristics of
personal freedom, has been in passive conflict with the Right
to Work under the spur of capital. Industrial transformation
has brought about an intuitive phenomenon that industrial
laborers in the original industrial location will be unemployed.
The more developed the region is, the more widespread
and serious the unemployment phenomenon will be. It’s a
huge increase in competition among laborers from different
regions who are tend to ignore their own rights.

Last but not least these active and passive conflicts between
Right to Work and Right to Rest forms a vicious closed loop,
thus the rights and interests of laborers are greatly impacted
adversely. The violent conflict between Right to Work and
Right to Rest is actually the conflict between the capital
benefit and laborers, which also reflects a kind of opposite
labor-capital relationship. Right to Disconnect generated in
the management of laborers with growing squeeze time, thus
laborers have to confront with life-threatening health risk,
so encroachment on laborers rest time is a serious violation
of Constitution and Labor Law, Right to Disconnect issued
by Labor Standard Law is an protection to laborers’ Right to
Rest, gradually the ethos of respect for labor value would be
formed by the establishment of Right to Disconnect.

Consensus and Divergence: The justification basis and
Institutional dilemma of Right to Disconnect

Theory of State Protection Obligation: theoretical basis of
Right to Disconnect

The theory of obligation of state protection generated in
Germany in the 1970s, and it aims to maintain the order of
objective value. Objective value order is the basic principles
of Constitution, it is the guarantee of fundamental human
rights only when Constitution could realize the objective
value, thus citizens’ subjective rights could be implemented,
public power which represents legal order should be
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established actively so as to guarantee citizens basic rights
and obligations, Then the subordinate administration creates
conditions to facilitate the realization of basic rights. The
theory of obligation of state protection confirms the dual
nature of fundamental rights, that is, the state shall not infringe
upon the basic rights of citizens, and state has a positive
obligation to protect citizens basic rights from infringement.
Therefore, the German Constitution confirms the rationality
of the state’s intervention in private tort legal relations.

However, when fulfilling the obligation of protection, the
state should choose the means of protection according to the
intensity and specific situation of the infringement, especially
the intensity and effect of protection should not only fully
protect the basic rights of the infringed party, but also
guarantee the basic freedom of the infringed party. Countries
must pay attention to the scale of their obligations to protect.
The obligation to protect is bound by the whole concept of
the state, but in principle, the legislative and judicial organs
should have the obligation to protect respectively.

Right to Disconnect reflects the extension of Labor Law
under the framework of Constitution, and it is the evolution
of basic rights. In order to maintain stability of law and
fulfill obligation of state protection uncertainty concepts
and terms shall be used in basic rights, thus judicial can
actively fulfill the obligation of state protection in individual
cases so as to make up the legislative deficiency. Of course,
such a compromise choice could be made in the absence of
legislative basic rights.

Calling for stricter Labor Law: Practical basis of Right to
Disconnect

Labor and Social Security Law is regarded as the final
gateway to maintain labor order. Just as Radbruch said that
Law comes from justice just as it comes from his mother, so
justice precedes law. Justice is basis of right. Right to Rest
and Right to Disconnect are due rights of laborers.

Koumri Act introduced in France in 2016 confirmed Right
to Disconnect, and its operation mechanism includes three
aspects: Firstly, analyzing on the subject of responsibility,
companies with more than 50 employees have the obligation
to provide tools for adjusting digital information so that
laborers’ Right to Disconnect shall be performed. Secondly,
analyzing on the contract, within the framework of annual
negotiations, which agree with occupational equality between
males and females for life quality and work, must contain the
performance of Right to Disconnect. If they fail to reach the
agreement, employers will draw up the company’s charter in
consultation with Labor union, and the charter shall include
procedures for performing Right to Disconnect, as well as
training for employees and supervisors for the proper utilize
oftools and actions to raise awareness of Right to Disconnect.
Lastly, analyzing on legal supervision, 4000 euro would be
fined if company fails to reach an agreement.

The institutional dilemma of Right to Disconnect

Mainly there are two arguments: one is that Right to
Disconnect would weaken the competitiveness of the
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company, another is that it is difficult to form a consensus on
the remedy measures for infringement of Right to Disconnect.

Positive opinions hold that modern companies need to
keep in touch with world at any time. Right to Disconnect
will break the time difference and lead to the loss of market
investment and customers. But report on employment
prospects published by Economic Co-operation and
Development (OECD) concluded that fewer work hours
than others in most successful countries. It also reveals
that the number of working hours is out of proportion to the
productivity of companies.

Koumri Act is actually quite controversial. The period
of appeal to the court of Labor mediation has been reduced
from 24 months to 12 months after the termination of a labor
contract, and the amount of compensation awarded by the
court of labor mediation has also been adjusted lower. In the
case of unreasonable dismissal, the minimum compensation
for employees with two years’ employment will be reduced
from six months payment to three months payment.

Technical defects in China’s legislation toward Right to
Disconnect

On October 11, 2020, General Offices of CPC Central
Committee and State Council issued a document which
named as Implementation Plan of Comprehensive Reforms
of Building Pilot Demonstration one of Socialism with
Chinese Characteristics in Shenzhen (2020-2025), the article
5 has regulated that it is permitted to explore adapted new
technology, form, industries and mode of special working
hours in accordance to the development of management
system in Shenzhen. Since the standard working hour system
of 8-hours cannot be applied to some industries and work
particularities.

At present only two normative documents (No. 503
[1994] and [1995] 187) issued by Labor ministry regulated
special working hours in terms of three aspects. Firstly, as
for supervision, government of each province or autonomous
region is enable to define the scope of application of special
working hours system, the specific measure made by local
government shall be recorded by State Council, As a result
of lacking sufficient supervision mechanism towards local
special working hour, there are so many different standards
of implementation in different places.

Secondly, as for approval methods, the approval methods
of special working hour system in every province basically
stipulated that companies should consult with labor union
and laborers when the implementation of the special working
hour is applied by company. But most time labor union and
laborers are really unable to negotiate and bargain under
such vague legal provisions. Yet Sichuan province has made
an excellent example , since Labor safeguard branch shall
take the responsibility to check those application materials,
necessarily Labor safeguard branch shall undertake spot
check and seek representative opinions of laborers.

Thirdly, as for overtime compensation and vocation
payment, these normative documents stipulated that the



total working hours during working week under the special
working hour system should as same as the standard working
hours. Lack of systematic regulations of special working
hours will undoubtedly lead to an obstacles of Right to
Disconnect, the application of special working hours shall
be declared by labor contract, it should not be based on
administrative performance and approval of implement.

Legislative regulation path of Right to Disconnect in
China

Normative structure and effect of Right to Disconnect
should be regulated by Labor Standard Law

At present, the formulation of Labor Standards Law
has been included in the legislative plan of the 13th NPC
Standing Committee. Because of the structural imbalance
between laborers and employers in China, the legislation
of labor standards in China should undertaking a protective
and compulsory legislation that does not adhere to the
strict boundary between public law and private law. Labor
Standard Law is the sum total of regulations that protect
laborers through mandatory regulations.

in essence Right to Disconnect should has certain attribute
of public law. it is easy to limit the flexibility of Right to
Disconnect by setting a complete structure of public legal
effect, which leads to incomplete legislation. laborers should
adopt the normative effect mode of mixing public and private
law. in addition to the procedure of labor dispute settlement,
the intervention of the labor supervision department is
needed, so as to give full play to the effectiveness of the right
to suspend labor under the premise of the imbalance of the
structural forces between laborers and employers.

The Applicable Conditions and mode of exertion of Right
to Disconnect

1. Labor unions should play an important role in collective
contracts

Collective negotiation as an important mechanism
of balancing the structural forces between laborers and
employers. Labor unions should take the lead in carrying out
collective negotiations on Right to Disconnect in companies
and introduce Right to Disconnect into collective contracts.
Consult with employers on the basis of legislative priority
learning from the experience of multinational companies
such as the United States and Germany such as Volkswagen
implemented a policy in 2011, stating that it would prevent
email servers from sending emails to employees between
6pm and 7am. In 2013 Germany’s employment ministry
banned its managers from contacting staff after hours.

2. Right to Disconnect should be included as substantial
clauses in Labor Contracts

as a new form of right in digital era, Right to Disconnect
should be protected by systematic regulation. It is difficult
to restrain employers through Scattered regulation. Right
to Disconnect should be included as substantial clauses in
Labor Contracts, when the labor contract lacks of the clause
of Right to Disconnect, then employers should be liable for
compensation due to contracting negligence.

For digital tools, each platform as the owner and manager
of digital tools should take the responsibility of storing
electronic data or providing storage convenience for users.
Companies should provide one or more specific digital
tools for employees after reaching an agreement with
labor representatives such as labor union and employee
representatives. Eight-hour working day system should be
implemented in accordance with the working hour system
stipulated by the state.

For subject of responsibility, A department with relative
functions should be established to assist laborers in collecting
evidence when their Right to Disconnect is infringed. Each
company shall formulate articles of Right to Disconnect based
on specific situation, it is necessary to reach an agreement
between company and labor union, of which shall accept the
supervision of labor union by storing those corresponding
electronic data. the social atmosphere of respecting the
value of labor should be cultivated from the pursuit of
pure economic interests to the pursuit of harmonious social
development.

For specific content, relevant content about Right to
Disconnect should be added in labor contract. Employers
are prohibited to require employees to complete production
tasks outside working hours. Identify special circumstances
in which employers are entitled to send information to
employees outside working hours. Employees can Sue for
damages for infringement of their Right to Disconnect.

Conclusion

The typical characteristics of digital era lie in fuzzification
between online and offline time and dematerialization
between working and resting space. the traditional thinking
of capital employing labor leads to many dated problems in
capitalist society, which makes it difficult to reach a consensus
on the legitimacy of Right to Disconnect in various countries
and regions, and thus it is difficult for Right to Disconnect
to obtain substantive and universal normative effect. this
paper comprehensively summarizes the exercising technical
problems of Right to Disconnect in China’s current labor
legislation, such as obstacles and institutional difficulties,
lastly designs a feasible legislative path for Right to
Disconnect in China.
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MEJUALIUS KAK OJJUH U3 CIIOCOBOB
PA3PEILIEHMSI JOCYIEBHBIX CIIOPOB

Aopamosa I0.H. (Cmonenckuii punuan PAHXul C)

B coBpeMeHHBIX yCIOBUSIX 00paIlieHNE B CYJI SIBIISICTCS Ca-
MBIM PaCIpPOCTPAHEHHBIM CIIOCOOOM 3alUThl HAPYIIECHHOTO
IIpaBa WM MHTEpEca, pPa3pelieHus BO3HUKIIETO IIPaBOBOTO
cropa. Oanako crarbeir 45 Koncturyuuu Poccuiickoit de-
Jiepalyy MpeyCMOTPEHO TaKoe MPaBo rPpaXkJjaH, Kak 3aiura
CBOWX IIPaB U CBOOOJ BCEMH CTIOco0amMu, He 3alpeIICHHBIMA
3akoHOM (ctarbs 45) [1].

K takum AJIBTCPHATUBHBIM CHOCO6aM 3alIUTHI IpaB "
pa3permIeHus CIOPOB OTHOCHUTCS Metanusl. B cBA3M ¢ MOBBI-
IIEHHEM aKTHBHOCTH W OTBETCTBEHHOCTH yYacTHHKOB IIpa-
BOOTHOUICHUI TOCYIAPCTBO JEJIETHPYET YacTh CBOUX ITOJTHO-
MO4Hi B ONPEEICHHBIX Chepax MHCTUTYTaM TPAXkKIaHCKOTO
of1recTna.

Pazpemienue crniopa B cyzie niu B MHOM FOPUCIUKIIMOHHOM
OpraHe 3a49acTyI0 CTaio He caMbIM 3(h(heKTHBHBIM CIIOCOOOM.
CBs13aHO 3TO C TEM, YTO YYACTHUKH CHOPHBIX TPABOOTHOIIIE-
HUI 3aMHTEPECOBAHbl B CAMOCTOSTEIIBHOM YPEryJINPOBaHUU
BO3HMKIIETO KOH(IMKTA HAa B3aUMOBBITOIHBIX YCIOBHSIX,
TIPY 3TOM OCYIIECTBIISISI KOHTPOIIb Ha/1 IIPUMEHSIEMOH Tpolie-
JIypOH U €€ pe3yJIbTaTOM.

B Poccun MHCTUTYT MeAMAIMN HAXOAUTCS TOJIBKO Ha Ha-
YaJbHBIX JTalax pa3BUTHS KaK HOBBIH HETOCYIapCTBEHHBIH
MHCTUTYT 3alUTHl IPaB U HHTepecoB rpaxaaH. OcHOBoOU
ero pa3BuTus cayxut Penepanbubrii 3akon oT 27.07.2010 Ne
193-®3 «OO6 anbTepHATHBHOW MPOLENYpPE YPETyINPOBAHUS
CIIOPOB C Y4acTHEM MOCPEeHUKA (IIPOIeype MEAUAINH)», B
KOTOPOM OMpPEAETICHBI OCHOBHBIC TIONOKEHHS [2].

Menuanus, Oynydd BHECyAeOHBIM CHOCOOOM yperyinu-
POBaHMs IOPUINYECKOTO0 KOH(IMKTA, CTAHOBUTCS Hanbosee
3¢ PEKTUBHBIM CIIOCOOOM B CHITY psiia MPEUMYIIECTB, KOTO-
pBIMH O0JIaacT.

Tak, Menuarop nojy4aer CBOM IOJHOMOYHSI B KOHKPET-
HOM JIeJIe HE OT TOCy/apCcTBa, a HEMOCPEACTBEHHO OT CIO-
PSIIMX CTOPOH, 3aKJIIOYMBIIMX MEIUATHBHOE COINIAIICHHUE
W BBIPa3MBLIMX B HEM CBOIO BOJIO0. OH HE NPENCTaBIIeT HU
OIIHYy M3 CTOPOH CIIOpa, HE SBIACTCS IOCPETHUKOM MEXKITY
CTOPOHAMH, HE HaJIeJICH IPaBOM BBIHOCHUTD PEIICHHE.

Mepnuarop ciefyer NPUHLMIYY HEBMELIATENIbCTBA B IIPO-
nenypy Mmeauaruu. IlomHoMOuUMs Ha TPHHSATHE PELICHUS
HUMEIOT MCKITIOUNTENIBHO YYaCTHUKH criopa. OHM KOHTPOJIHU-
PYIOT IIPOILIECC PACCMOTPEHUSI CIIOPA, ONIPEAEIIAIOT COIllacue
Ha ypEeTYJIMPOBaHKE CIIOpa WK €ro OTCYTCTBHUE, IPUHUMAIOT
J00BIE pEenIeHus TI0 BOTIPOCaM YPETryIMpPOBaHUS KOH(IIUKTA.

Menuanus GOpMHPYET YBAKUTEIILHOEC OTHOIICHUE MEK-
JIy CTOPOHaMH KOH(JIMKTA, MOTOMY YTO UYENIOBEK, KOTOPBIi
CMOT JIOCTUTHYTh PE3yNbTara B OOIICHUHU C JPYTHMHU JIIO/b-
MU, YMECT, NPECKAC BCCTO, YBAXKUTCILHO OTHOCUTHCA K Ca-
MoMy cebe.

Eme omHUM TUTIOCOM SIBISETCSI SKOHOMUS JICHET, SMOIIH-
OHQJIBHBIX CWJI U BpeMEHU. Benp momaw3ysach npoueaypou
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MEeJIMalliy, PeICHuEe MOKHO HAWTH 3a OJHY WJIM HECKOJIBKO
MIEPErOBOPHBIX CECCHM, TO €CTh B TEUEHHE HEACIH HJIH JIBYX.

[TpenmymiecTBO Meauay — OBICTPOE YPEryIHPOBAHUH
pasHornacuii. [Ipy ncronb30BaHNM MeaHany OeCcCIOpHBIC
WM HECJIOKHBIC CIIOPBI HE OyayT JOBeIEHBI 10 cyma [3, c.
36].

LlerHOCTB TIPOBE/ICHUS METHALINH 3aKIIIOYACTCS B JIOCTHU-
YKEHHH B3aUMOBBITOJIHOTO JUJIsl CTOPOH PELICHUS, YTO M03BO-
JISIET COXPAHWUTh YCTONYMBBIC XO3SHCTBEHHBIC CBSI3U MEXIY
YYaCTHUKAMH I'PaKIAHCKOTO 000poTa B AajbHEHIIEM.

Just 5pPEeKTUBHOTO HMCHONB30BAHUS MPOLEIYPbl MEJIH-
AUy 1 B IIEJIOM TIOMYJISIPU3ALUK TIPOLETYPbl MEIUAINN B
Poccuiickoit denepannu npeanaraercs NpeaIpUHITh CIELy-
IOIIHE MEPBI:

1. CoBepIIeHCTBOBaHHE 3aKOHONATEIHHOTO PETyIHpO-
BaHMs MHCTHTYTa MEAMAIMU: TPEIYCMOTPETH OTBETCTBEH-
HOCTb CaMOpETYIMPYIOLIMX OpraHu3alii U Meauaropa 3a
MPUYMHEHHBIN yIep0 Mpu OCYIIECTBICHHHM MEANaTHBHOM
JIeSITEIFHOCTH, B OTHOIICHUN MEJHATOPOB BKIIIOUHMTH, TAKHE
BUJIbI OTBETCTBEHHOCTH, KaK IMPUOCTAHOBJICHHE, NIPEKpallie-
HHUE cTaTyca MEeINaTopa; Co3/1aTh CIMHBIN (eaepanbHbIA pe-
€CTp MEANATOPOB, MPEACTABIISIONINH MOIHYI0 HH()OPMAIHIO
0 MeJHMaropax, UMEIOIINX MPAaBO MPEIOCTABIISATh MEANATHB-
HBIE YCITYTH.

2. IloBbIIeHHE YPOBHS ITOATOTOBKHY 1 KBaJH(UKAIUN Me-
JIMaTOPOB IyTE€M BHECEHHs IOINPABOK B 3aKOHOAATEIHCTBO,
rae OyayT MpOmNHCHIBaThCS Ooliee MOXPOOHBIE TpeOOBaHUS
K Tpo(eCCHOHANBHOMY MeEIUaropy (Haln4nue BBICIIETO
IOPUIMYECKOro 00pa3oBaHusl U HAJIMYHE JOIOJIHUTEILHOTO
PO ECCHOHANFHOTO 00pa30BaHUS MO IPYTUM MEXKIUCITH-
TUIMHAPHBIM CIEIUAILHOCTSIM ), TIOBBIIICHHS KBaTN(UKALIIH
podecCHOHAIBHBIX MEANATOPOB; 00ECHEYEeHUs] KOHTPOJIS
3a TOBBIIICHNEM KBaIN(HUKALUN MEJNATOPOB; BHEAPECHNUS B
IOPUIMYECKHE BY3bI JIOTIOJHUTEIBHBIX KYPCOB MO HaIlpaBJie-
HUIO «ME/INalUs.

3. AXTHBH3aIMsA MPOCBETUTENHCKOW PabOTHI Ha YpOBHE
TOCYZapCTBECHHBIX OPTaHOB BCEX YpPOBHEW M OPraHOB MECT-
HOTO CaMOYIpaBJIEHHs, CPEACTB MacCOBOW HH(pOpMaluy,
PO eCCHOHANBHBIX 00BETUHEHNI MEIHATOPOB.

CoBpeMeHHbIE TEHJCHIMH pPa3pelIeHus] IOPUANIECKUX
JIlel U BO3pOCIIee 3HAUEHHE YacCTHONPABOBBIX MeEXaHH3-
MOB yPETYIUPOBAaHHS T'PAKAAHCKUX (B IIUPOKOM CMBICIIE)
U WHBIX IOPHIMYECKHX CIIOPOB OOYyCIOBIMBAIOT HEOOXO/IH-
MOCTb JJOKTPHHAIBHOMN pa3pabOTKu eTUHOI CUCTEMBI pa3pe-
IIEHUS ¥ yPETYINPOBAHUS IPABOBBIX CIIOPOB, COCTOSIIEH 13
IOPUCAUKIMOHHON M BHEIOPUCIUKLIMOHHOM MOJCUCTEM [4,
c.25].

OtMmeuast cyry60 JOTOBOPHYIO OCHOBY MEHATHBHBIX TIpa-
BOOTHOUICHUH, CYUTAEM, YTO COIVIAIICHHE O TPHUMEHEHUH
MIPOIeTyphl MEAUAIMH CIIETyeT pacCMaTPUBATh KaK BOJICU3b-
SIBTICHUE CTOPOH, HETTPUMEHEHHE TIPH BOSHUKHOBEHUH CIIOpa
00513aTeNTbHOTO JOCY/ICOHOTO TOPSIKA €r0 YPeryInpoBaHusL.
B ciydae ecii CTOpOHBI HE COONIONAIOT MPEAYCMOTPEHHBIH
COIVIAIIEHHEM J0CYIeOHBIH MTOPSIO0K yPETYINPOBAHUS CIIOpa
MyTeM MPUMEHCHHSI MEIMAIMX JIN0O He MPEICTaBISIOT J0-



KYMEHTBI, IOATBEPKIAFOIIIE COOMIOACHUE TOCYIeOHOTO TT0-
psifiKa, TO NaHHBIN (akT ciieayeT paccMaTpuBaTh Kak OCHO-
BaHUE BO3BPAIICHUS NCKOBOTO 3asBJICHUS JTUOO OCTABICHHUS
HCKOBOTO 3asBJICHUS 0€3 pacCMOTPEHUS.
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COJEPKAHUE HHCTUTYTA CTPAXOBAHUA
B I'PA’KTAHCKOM ITPABE

Axumenko K.B. (FUII)

CrpaxoBaHHE — 3TO CIOCOO BO3MEIICHUS YOBITKOB, KO-
TOpBIE TIOTEpIesio (Gu3nYecKoe WIN IOPUANYECKOE JINIIO,
MOCPEACTBOM HX PACIIPCACIICHUA MEXKAY MHOI'MMU JIMIaMU
(cTpaxoBoiif COBOKYITHOCTHIO). Bo3Merenne yOBITKOB TPOm3-
BOJIUTCSI U3 CPEZICTB CTPAXOBOTO (DOHIA, KOTOPBIH HAXOANUTCS
B BEJICHUU CTPAaXOBOii opranu3saiuu (crpaxoniuka). O0Obek-
TUBHAs OTPEOHOCTh B CTPAXOBAHUH OOYCIIOBIMBACTCS TEM,
YTO YOBITKHM IOJYAC BO3HUKAIOT BCIICICTBHE PA3pyIIUTEIIb-
HBIX (PaKTOPOB, BOOOIIE HE OJKOHTPOJIBHBIX YEIOBEKY, KaK,
HaTmpuMep, CTHXHUitHble OencTBusa. B momoOHON cuTyarmn
HEBO3MO)KHO B3BICKHBAaTh YOBITKH C KOTo-JIMOO W 3apaHee
CO3aHHbBIN CTPaxoBoil (POHI MOXKET OBITH HCTOUHHUKOM BO3-
MeIieHus ymepoa.

CrpaxoBaHue Npe/cTaBiIseT cOO0H OTHOIICHHUS 110 3alllH-
T€ MMYUICCTBCHHBIX MHTCPECOB (l)Pl3I/I'-ICCKl/IX u ropuanvc-
CKUX JIUII IPY HACTYTIJIGHUH OIIPE/IEIEHHbBIX COOBITHIA (CTpa-
XOBBIX CITy4aeB) 3a CUET JCHEXXHBIX (DOHIOB, GOPMHUPYEMBIX
3 YIJIaYMBa€MbIX HMMHU CTPAXOBbBIX B3HOCOB (CTanOBbIX
TIpeMuii).

CrpaxoBaHue mpescTaBisieT codoit ocobyro cdepy mnepe-
pacIpeienuTeabHBIX OTHOIIEHHUH MO TOBOY (hopMHUPOBaHUS
1 UCIIOIb30BAHUS 1IETIEBBIX (POH/IOB JEHEKHBIX CPEACTB IS
3aIIMTH UMYILECTBEHHBIX HHTEPECOB (PU3NUECKUX U IOPU/IU-
YECKHUX JIMI] ¥ BO3MEILECHHSI UM MaTepHalibHOro yuiepoa rnpu
HACTYIUICHUN HEOIaroNpHUATHBIX SIBICHUH U COOBITHH.

[IpaBOBYI0 M HKOHOMHYECKYIO KATETOPHIO CTPAXOBAHUS
XapaKTepU3YIOT CIIEYIOLINE TPU3HAKH:

1. Ilpu cTpaxoBaHMM BO3HMKAIOT ACHEKHBIE IepepacIpe-
JICTTUTEIbHBIC OTHOILICHUS, 00yCIIOBICHHBIC HAJTMIHEM CTpa-
XOBOTO PUCKA KaK BEPOSITHOCTH M BO3MOXKHOCTH HacTyILIe-
HUSI CTPAXOBOTO CiIydasl, CHOCOOHOTO HAaHECTH MOPAJIbHBIH
WM MHOH ymiepd. DTUM NPU3HAKOM CTPaxOBAHHUE CBSI3aHO C
KaTeropuel CTpaxoBOW 3al[UThl OOLIECTBEHHOTO MTPOU3BOI-
CTBa.

2. Ilns cTpaxoBaHUsI XapaKTEpHBI 3aMKHYTBIE TIepepac-
IIPe/IeNIUTEIbHbBIC OTHOLICHHS MEXK/Ly €T0 y4acCTHUKaMH, CBS-
3aHHBIC C CONMUAAPHON PACKIAIKOW CyMMBI yIiepOa B OHOM
WJIN HECKOJIBKUX CYOBEKTaX Ha BCE CyOBEKTHI, BOBJICUCHHBIC
B crpaxoBaHue. [lomoOHasi 3aMKHyTas packiiagka yiiepoa
OCHOBaHa Ha BEPOATHOCTH TOTO, YTO YHCIIO MOCTPATABIINX
CyOBEKTOB, KaK IPaBHJIO, MEHBIIIE YHCIA YIaCTHUKOB CTpa-
XOBaHHsI, 0COOCHHO €CJIM YHCJIO YYACTHUKOB BEIIHKO.

3. g opraHn3aiiuy 3aMKHYTOW PacKJIaAKH yiiepoda cos-
JIaeTCs ICHEeXHBIH CTPaxoBOH (POHJ IEJICBOTO Ha3HAUCHMS,
dbopmupyemMbIii 3a CueT (UKCHPOBAHHBIX B3HOCOB y4acT-
HUKOB cTpaxoBaHus. IlockombKy cpencrtsa 3toro (onma
UCTIONB3YIOTCS TOJBKO CPEAM YYAaCTHHKOB €ro CO3JaHus,
pasMep CTpaxoBOro B3HOCA MPEACTABISIET COOOI OO0 KaX-
JIOTO M3 HUX B packiajke ymiepoa. [Tostomy uem mmpe Kpyr
YYaCTHUKOB CTPaxXOBaHUS, TEM MEHBIIE pPa3Mep CTPaXOBOTO
B3HOCA U TeM JOCTyIHee U 3(peKTHBHEE CTAHOBUTCS CTpa-
XOBaHHE.

4. XapakTepHOH 4YepTOll CTpaxOBaHUsS SIBISIETCA BO3-
BPaTHOCTh MOOMIJIM30BAaHHBIX B CTPaxoBOW (OH[ IuIaTexei.
CrpaxoBble TIATEXU OMPENENAIOTCS HA OCHOBE CTPaXOBBIX
Tapu(oB, COCTOSIIMX U3 JIBYX YacTel: a) HETTO-TIIATEekKEH,
Npe/iHa3Ha4YeHHBIX JJIsl BOMEIEHHUS BEPOSITHOTO yiepoa, u
0) HaKJTaTHBIX PACXOIOB Ha COACP)KaHUE CTPAXOBOH OpraHH-
3aIiH, TPOBOJISIIEH CTPaXOBaHHE.

Uepe3 MexaHM3M CTpaxOBaHUS BO3MEIIAETCs 3HAYH-
TeJIbHasl JI0sl YOBITKOB, BOSHUKIINX BCJIEACTBHE IOXKAPOB,
CTUXMIHBIX O€/ICTBHH, TEXHOTCHHBIX KaTacTpod M Ipyrux
CIlyyaiHBIX COOBITHH HeOJIaronpusTHOro Xapakrepa. Tem
CaMbIM CTPaxOBaHUE BBHIMOMHAET (PYHKIUIO BO3MEIICHUS
yObITKOB. [loydyaemMoe OT cTpaxOBBIX KOMIAHUI BO3MeEIIe-
HUE OOBIYHO HAMPABJSICTCS HA BOCCTAHOBJICHHUE (& TPU HC-
TIOJTb30BAHUY JIOTIOTHUTENBHBIX CPECTB CTpaxoBaTenei — u
Ha MOJICPHH3ALNIO) YTPAYE€HHbBIX U TOBPEXICHHBIX MaTepu-
aJbHBIX LIEHHOCTEH, 4TO, B KOHEYHOM CUeTe, CIIOCOOCTBYET
9KOHOMUYECKOMY POCTY.

[Tpu 3TOM Ba)KHO MOHSATH, B YeM e COCTOHT BBITO/A JINII,
BCTYNAIOIIUX B CTPaxoBble OTHOLICHUs. [Ipu oTCyTCTBUM
CTpaxOBaHUS MOTEPIEBIINE BBIHYKICHBI B KOPOTKHH IPO-
MEXYTOK BPEMEHH coOparh HEOOXOIMMYIO CyMMY CPEICTB
JUIsl KOMIICHCAIIMK TI0TePb, YTO MOXKET BBI3BATH JIJIsl HUX Ce-
pbe3HbIe (prHAHCOBBIE 3aTpynHeHus. Hamndue xe qorosopa
CTpaxXOBaHUS TO3BOJISIET CIVIAJUTh TAKUE KPYITHBIC PACXOIbI,
T.€. PEryJISIPHO YIUTauuBasi CPABHUTEIBHO HEOOJIbIINE B3HO-
CBI, YIaCTHUKH CTPAXOBaHMS IMOTYydYarOT TAPAHTHIO, YTO UM
HE TPHUJIETCSl BHE3aITHO HECTH KPYITHBIE 3aTpaThl Ha JINKBHU/1a-
LU0 TOCJIEACTBUH KakMX-1100 ciyuaiiHocTed. Tem cambiM
CTpaxOBaHME TIIO3BOJIIET 3apaHee IUIAHUPOBATh PAaCXOIpbI,
CBSI3aHHBIC C HETaTHBHBIMH ITOCIICICTBUSIMU HEOXKHJIAHHBIX
COOBITHIA.

B mocnenHue roap! CyImecTBEHHO BO3PAcTaeT poilb CTpa-
XOBaHMs B TEHCHOHHOM obOecnedeHnn. CoKpalieHue pox-
JIAEMOCTH M POCT MPOJIOJDKUTEIILHOCTH KH3HU B Pa3BUTHIX
CTpaHax MPHUBEIN K YMEHBIIEHHIO YHCICHHOCTH paboTaro-
IIIEr0 HACENICHUS M YBEJIMUCHUIO YHCIIA TICHCHOHEPOB. MHO-
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THe CTPaHbl UCIBITHIBAIOT TPYAHOCTH TIPU PEaM3aIlK To-
CYyAapCTBCHHLIX INEHCUOHHBLIX MNpOrpamMm, MOCTPOCHHBLIX Ha
pacIpenennuTeIbHOM MpHHIHIE. [0CyIapcTBEHHBIE PacXo-
JIbl Ha TIGHCHOHHOE 00ECIICUeHNE U TaK CIIMIIKOM BEJIHKH, U
JaJbHEMIINN UX POCT IIPOCTO HEBO3MOXKEH. B co3paslueiics
CHUTYaIlX JOTOBOPBI IEHCHOHHOTO CTPAXOBAHUSI, 3aKITI0dae-
MBIC 32 CUET CPEACTB IpaXkIaH WIN UX padoTonareineii, ¢ of-
HOH CTOPOHBI, IIOBBIIIAIOT YPOBEHb KU3HU IICHCUOHEPOB, a ¢
JIPYTO# — CHIXKAIOT (PUHAHCOBYIO HAarpy3Ky Ha roCyJapcTBO.

Manee, crpaxoBaHue CIIOCOOCTBYET peaym3anuu coepe-
raTeJIbHbIX TMOTPEOHOCTEH HacejaeHUs. MHOTHE KpYIHBIC
pacxonsl (HampuMep, CBSI3aHHBIE C TPHUOOPETCHUEM JKHJIIBS,
ABTOMOOMJIS, 3aTpaTaMu Ha 00pa3oBaHME) TPpaXkJaHe HE MO-
TYT OCYIIECTBUTD 3a CHET CBOUX TECKYHIMUX JOXO0B, [IO3TOMY
OHH HYXJAIOTCSl B HAKOIUIEHUHN JAEHEKHBIX cpeacTB. ORHUM
13 crnoco0OB OpraHU3alny TaKUX HAKOIUICHWH SBISETCS
3aKJIIOYEHHE J0TOBOPOB CTpaxoBaHUA Ku3HU. Kpome Toro,
CTpPaxOBbIE OPTaHU3ALUH SBIISIOTCS pa0OTONATENISIMH, peTast
npobnemy 6e3paboTHibl. B cTpanax ¢ pa3BUTHIM CTPaXOBBIM
PBIHKOM B CTPaxOBaHUH 3aHATO 110 1% TpynocrocoOHOro Ha-
CeJICHHS.

C moMomipi0 CTPaxoBaHUsT MOOWIIN3YIOTCS HAKOTUICHHS
JUISL pa3BUTHsI HALIMOHAJIBHOM dKOHOMUKU. Tem cambIM cTpa-
XOBAaHME BBINIONHACT WHBECTHUIIMOHHYIO (QyHKIHI0. OOrmie-
U3BECTHO, YTO CTPAHBI, KOTOPBIE CMOTIIH OOJIbIIE HAKOIHTH,
HUMEIOT TEHJIEHINIO K Oosiee OBICTPOMY DKOHOMHUYECKOMY
pocry.

B ommume ot crpaxoBaHusl KOMMEPUYECKHX OAHKOB, KOTO-
pbI€ CIIEMATU3UPYIOTCS Ha IPUBIIEYEHUH CPEJICTB HA KOPOT-
KU TIEpHOJ, CTPAXOBBIE OpPTraHU3aNH (0COOCHHO KOMIIaAHUN
10 CTPAaXOBAaHWIO >KU3HM) PACIIONIAraloT IIOJYYEHHBIMH B
BUAC CTPAXOBBIX B3HOCOB CpE€ACTBAMU B TCUCHHUC IJIUTCIIb-
Horo Bpemenu (10 u 6omee neT).

B cBsI3M ¢ 3TUM B 5KOHOMUYECKH PA3BUTHIX CTpaHaX CTpa-
XOBBI€C KOMIIAHUU SABJISIIOTCA prl'lHeﬁLHldMld HWHBCCTOpAMHU.
CraOWIbHBIN MPUTOK AEHEKHBIX CPENCTB, AOJITOCPOUYHOCTD
00513aTeNTbCTB CTPAXOBBIX OPTaHU3ALMH CACTAIN UX UICalTb-
HBIM HCTOYHUKOM «IJIMHHBIX ACHET» IJIA 61/13Heca 1 IpaBu-
TEJIbCTBA.

BaxHO OTMETHTBH, UTO 3HAYUTENbHASI YACTh WHBECTHIIUH
HampaBJIseTCsl Ha paclIUpeHue npou3BojacTsa. IIpuobperas
TOCYJapCTBCHHBIC IIEHHbIE OyMaru, CTPaxoBble KOMIAHUH
YYacTBYIOT B pacxojiax Ha pa3BHTHE MH(PACTPyKTYpHl, MO-
KPBITHU OIO/KETHOTO JIe(UIIUTA U T.JI.

ITomuMo mpovero, MHBECTHIMOHHAS (YHKINS CTPaxoBa-
HUSI TIPOSIBIISICTCS. M B TOM, YTO CPEIH BHJIOB CTPAXOBOH Jie-
STEJILHOCTH €CTh TaKWe, KOTOPbIe CII0OCOOCTBYIOT OpraHHu3a-
IIUM CTPAXOBOH 3aIIUTHI HHBECTOPOB OT BO3MOXKHBIX MOTEPD.
OcCyIecTBICHHE TAKOTO CTPAaXOBaHMS JAET BO3MOXKHOCTD
HWHBECTOpAM IMOJYUYUTHh IapaHTHHU COXPAHHOCTHU CBOUX BJIO-
KCHUH U TeM CaMBIM CIIOCOOCTBYET YBEIMUYCHHIO 0OBEMOB
nHBecTHpoBanus. C OMOIIBIO CTPaxOBaHMsI oOecIeunBacT-
Cs CHMIKECHHE BEPOATHOCTH HACTYIUICHUSA Pa3JIMYHBIX He6na—
TONIPHUATHBIX COOBITHI M yMEHBIIAIOTCSA YOBITKH OT IPOsIBIIE-
HUSI TAKUX COOBITHH, TEM CaMbIM CTPAXOBAaHHE BBIITOIHSICT
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MPEIYIPEIUTEIbHYIO (PYHKITHIO.

[Ipu 3akiioueHHH JIOTOBOPOB CTPAXOBBIE OpraHH3aLUH
MIPOBEPSIOT COCTOSIHHE CTPAaXyeMOTo MMYIIECTBa, Kak OCy-
IIECTBISICTCS €r0 3allUTa OT MOXKAPOB, XUIICHUH U JPYTUX
CIIly4alHOCTeH; M3y4aroT, KaKk OpraHu30BaHa JESTEIbHOCTh
MIPEINPHUATHS, KETAIOIIET0 3acTPaxoBaThCs; MPOBOIAT 00-
CJIEJIOBAaHHUE COCTOSHHS 3I0POBBS JIHII, )KEIAFOIIUX 3acTpa-
XOBaTb CBOKO KW3Hb MU 3J0POBLEC. Ilo pe3yabTataM TaKux
MIPOBEPOK CTpaxoBas OPTaHU3AIMS PelIaeT BOIPOC O IIeje-
c000pa3HOCTH 3aKJIIOUCHHUSI JOTOBOpA CTPAXOBAHMS, O €ro
BO3MOYKHBIX YCJIOBUSIX M pa3Mepax B3HOCOB, KOTOPBIE JIOJK-
HBI OBITH YITAYSHBI KIINEHTAMU.

[Tocne Toro Kak JIOTOBOP CTpaxOBaHMS 3aKIIOUEH, CTpa-
XOBBIC OpraHu3anu MOIr'yT KOHTPOJHPOBATHL PUCKOBOCTH
MTOBEJICHNSI CBOMX KJIMEHTOB, YTOOBI WX NEATEIFHOCTH HE
TIOBBINIAJTA PHCKA HACTYIUICHUS COOBITHH, OT KOTOPBIX IPO-
BOJIMTCS CTpaxoBaHue. B ciydyae oOHapyKeHHsI KaKuX-JIH0o
HETaTHBHBIX (PAKTOB, CBS3aHHBIX C ATHM, CTPaxoBasi KOMIIa-
HUSI BIIPaBe MOTPeOOBaTh, YTOOBI OHM OBUTH YCTPaHEHBI, a B
MIPOTUBHOM CIIy4ae MOXKET PacCTOPrHYTh JJOTOBOP CTpaxoBa-
HUS WIA OTKa3aTh B BRIILIATE BO3MEIICHHUS, €CITH IPUINHON
HACTYIUICHHS YOBITKOB SIBIJIOCH HEBBITIOJTHCHUC YKa3aHHU
CTPaxoBOM OPraHU3ALMH.

Haxkoner, mocie HACTYIUIGHHSI CTPAaXOBOTO CIIydas CTpa-
XOBast OpraHU3aIUs POBOIUT PACCICIOBAHHUE €r0 MPHYUH U
00CTOSTENBCTB C LIENBIO PELICHHUS] BOIIPOCA O BOBMOKHOCTH
OCYIIIECTBJICHHUS BBHIIJIAT BO3MEIICHUS M €ro pasMepax. B
ciy4ae OOHApy>KCHHS BHHBI TIOTCPICBIIETO B BO3MCIICHHU
MOYKET OBITh OTKa3aHO MJIM €T0 CyMMa MOXKET OBbITh COKpallie-
Ha. Ecnm 'ke BHHOBHMKOM MPOUCIIECTBHS SIBHJIOCH KAKOE-TO
WHOE JTUII0, TO CTPaXOBasi KOMITAHVSI UMEET MPaBO, BEITLIATHB
BO3MEIIIEHHE, T0TPEeOOBATh OT HEr0 KOMIIEHCALIUH YOBITKOB.

Taxum obpa3oM, cTpaxoBaHHE SIBISETCS HEOTHEMIIEMBIM
KOMITOHEHTOM TIPaBOBOM, SKOHOMHYECKOM W COLMAIBHOM
cthepbl. OHO HEMOCPENCTBEHHO 3aTparuBacT MHTEPECHI 00-
IIECTBA M XO3SIMCTBYIONNX CYOBEKTOB, 00SCTICUNBast 3AIINUTY
UX UHTEPECOB.

JIOTOBOP BAHKOBCKOT'O BKJIAJIA
(IETO3UTA)

Axyooeuu H.C. (FHUII)

JloroBop 0aHKOBCKOTO BKJIafa SIBIISCTCS Ba)KHCHIICH
mpaBoBoW (opMoOi TIpHBICUEHHUS CBOOOMHBIX ICHEKHBIX
CPEJICTB IpaKJIaH ¥ OpraHU3aLUH, TTO3BOJISIONINI H3BICKATH
BBITOJlY ¥ BKJIAJUUKY, U OaHKY, U HHBIM CyOBEKTaM IpakaaH-
CKMX IPaBOOTHOILIEHUH.

AKTyaJTbHOCTb TEeMbI HCCIICIOBaHHS 00YyCIIOBIMBACTCS HE
TOJIBKO HaJIMYMEM CIIOPHBIX MOMEHTOB, KOJUIU3UH, TPOOEIOB
B JICHCTBYIOIIEM TPaXJaHCKOM 3aKOHOAATEIbCTBE, peIvia-
MEHTHPYIOIIEM OTHOIICHHUS CTOPOH I10 IOTOBOPY OaHKOBCKO-
o BKJIaga, HO U HAJIMYUEM JUCKYCCHUOHHBIX TCOPETHUUCCKUX
po0sieM, BO3HUKAIOMINX B 3TOM CBA3M.

[Ipexe 4eM roBOpHUTH O MOHSATHHU JIOTOBOPa OAHKOBCKOTO



BKJIaJ1a, HEOOXOIMMO OTMETHTh, YTO TIEPBOHAYAIBLHO B HCTO-
PUYECKOM NEPUOAC NCHBI'M XPAHUIIMCh B KPEAUTHBIX YUPCIK-
JICHNSX B Ka4EeCTBE ACMO3UTOB HA YCIOBHAX, UYTO TE K€ MO-
HETBI, KOTOpBIE OBLIM TIepejaHbl Ha XpaHEHHE, W MOIICKAIH
BO3BpAry.

B TeueHne UIMTENBHOTO HCTOPHUYECKOTO MEPHO/IA, BIUIOTH
JI0O TOTO MOMEHTa, KOrja OaHKW CTalli NPHBJIEKATh JCHEX-
HBIE CPEJCTBA BKJIAIYUKOB B LIEJISIX MOCIEAYIOIIErO Kpeau-
TOBaHMS YYaCTHHKOB HMYIIECTBEHHOTO 000pOTa, JTOTOBOP
0GaHKOBCKOTO BKJIaJia COXpPAaHsJ BCE UEPTHI JOTOBOpa Mppe-
ry;asipHoit noknaxu (depositum irregulare), 1ens KoTopo-
TO COCTOsIa B Y/IOBIETBOPEHHH MHTEPECOB BKJIAIUUKOB I10
oOecrieueHnio 0€30MacHOTO XpaHEHUs JeHer. baHku, Takum
00pa3zoM, BBICTYNAJIN B POJIM IOKJIKEIPHHUMATENICH, OKa-
3bIBAIOMINX YCIYTH 110 XPAHEHHUIO JICHE)KHBIX CPEIICTB BKIIAI-
YHKOB.

[IpaBoBas npupoaa 1oropopa OGAHKOBCKOTO BKJIaaa M3Me-
HUJIACh JIMIIB TOT/IA, KOT/AA AEATEIBHOCTD 110 KPEITUTOBAHHIO
YYaCTHHUKOB MMYIIECTBEHHOTO 00OpOTa crajia HeoThbemJe-
MOH 4acThi0 OAHKOBCKOH JIESTEIbHOCTH.

Takum 00pa3oM, TPAaBOOTHOIIEHHUS MEXKAy OaHKOM U
BKJIaTYMKOM [TPUOOPEITH YepThI 3alimMa, a He XpaHeHus. Fimen-
HO C 3TOT0 BPEMEHH J0T0BOP OAHKOBCKOTO BKJIaJ[a MOXKHO I10
MIPaBy CUMUTATh CPEACTBOM YAOBIETBOPEHHUS MOTPEOHOCTEH
0aHKOB B HAJIMYHBIX KPEIUTHBIX pecypcax, MpuoodpeTaeMbIX
IMYTEM ITPUBJICYCHUA JCHCKHBIX CPEACTB BKIIAUYNKOB.

B Hacrosimee Bpemsi B HayKe TPakJaHCKOTO TpaBa MpaBo-
Basi KOHCTPYKIIMS JIOTOBOpa OaHKOBCKOTO BKJIa/ia MpeTeprie-
JIa Cepbe3HbIE N3MEHEHHSI.

B cootBercTBHM co ct. 773 I'paxxmanckoro komekca Pe-
cnyonuku bemapychk 10oroBop 6aHKOBCKOTO BKJIa/1a (JIETIO3HT)
— 3TO COINAILCHUE, B CHIYy OJHA CTOPOHA (BKJIAJONOJydYa-
TeJb) MPUHUMAET OT JIPYTOi CTOPOHBI (BKJIATUMKA) JCHEXK-
HBIC CPE/ICTBA BO BKJIA (JETIO3UT) U 00s3yeTCsl BO3BPATUTH
HX BKIAJAYUKY, IIPOBOAUTH 663H8J'II/I‘1HI)I€ pacyucThl 11O MOPY-
YEHUIO BKJIAJUUKa B COOTBETCTBHH C JOTOBOPOM, a TaK¥Ke
BBIIUIATUTh HAYHMCIICHHBIC TI0 BKIIATY (JETTO3HUTY) MPOLEHTEHI
Ha YCJIOBHUAX U B MOPAJAKE, OIIPECACIICHHBIX 3TUM JJOTOBOPOM.
JlarHbI1 MOTOBOP perymupyercs riaBoii 21 bankoBckoro xo-
nekca Pecrryomuku benmapycs [1].

[ToHsiTHE M MPU3HAKK JIOTOBOpa OaHKOBCKOTO BKJIaJa MO-
3BOJISIIOT OTTPAHWUTh OTHOIICHHMS IO JJAHHOMY JIOTOBOPY OT
WHBIX TPaXXTaHCKO-TIPABOBBIX OTHOIICHUH, BKIJIIOYAs TE, KO-
TOpBIE TaK K€, KaK U JI0r0OBOp OaHKOBCKOTO BKJIA/1a, OTHOCST-
s K PeasIbHbIM, OTHOCTOPOHHUM U BO3ME3IHBIM JIOTOBOPaM,
Oyzb TO IOTOBOp 3aiiMa, XpaHEHHs WM Ja)e JIOTOBOp OaH-
KOBCKOTO CYETa.

JloroBop 6aHKOBCKOTO BKJIaJ1a SIBJISETCS: PEaIbHBIM — CUH-
TaeTcs 3aKJIIOYCHHBIM U MTOPOXKAAET y CTOPOH IpaBa M 005-
3aHHOCTH TOJIBKO C MOMEHTA BHECEHHS BKJIQJYMKOM B OaHK
JIEHEe)KHOW CYyMMBI (BKJIaZa); OHOCTOPOHHUM — MOPOXKIAeT
TOJIBKO TIPaBO BKJIAJ4MKa TpeOOBaTh BO3Bpara BHECEHHOMN
BO BKJIag I[eHe)i(HOﬁ CYMMbI, a TAaKKX€ BbIIJIaThl IPOLICHTOB
1 COOTBETCTBYIOIIYIO €My 00S3aHHOCTb OaHKa; BO3ME3IHBIM
— BHECEHMIO JCHE)KHBIX CPE/ICTB BO BKJIAJ COOTBETCTBYET

BBITLIATa POLICHTOB.
[Tpuznakamu goroBopa OAaHKOBCKOIO BKJIaja (Jeno3ura),
BBIJICIISIOIIMMHI €70 M3 Macchl JPYTHX TIpaskAaHCKO-TIPaBoO-
BBIX JIOTOBOPOB B OT/CIBHYIO CAMOCTOSITEIbHYIO KaTETOPHIO,
SIBJISIFOTCSL: CHIEUU(PHUIECKUH CyOBEKTHBIA COCTaB (BKIAUUK
— 0aHK); IpenMeT JOoroBopa OAaHKOBCKOTO BKJIa/a (JCHEKHAS
CyMMa — BKJIaJl); ¥ CaMO€ TIaBHOE — [1eJIb OAaHKOBCKOTO BKJIA-
Jla — He MPOCTOE XPaHEHUE JACHEKHBIX CPEIICTB, a MOIyUeHNE
JIOXO071a B BUZIE HAYMCIISIEMBIX HA CyMMY BKJIaJia TIPOIICHTOB.

JLT. E¢pumoBa yTBep>kaaeT, 4TO «OCHOBAaHHEM J0TOBOP-
HOM 00s513aHHOCTH OaHKa BEPHYTb BKJIAJL SIBJSIETCS] BECTPEYHOE
MIPEI0OCTaBICHNE B BU/IE CyMMBI BKJIaJla, paHEeE BHECEHHOM
BKJIaJ9uKoM. L{enbio oroBopa 6aHKOBCKOTO BKJIA/IA SIBIISIET-
Csl IPEIOCTaBIICHHE OAHKY OIPE/ICIICHHOMN ICHEKHOU CyMMY
JIEHeT B COOCTBEHHOCTH C 00S3aT€ThCTBOM BO3BpaTay [2,
c.178].

J.A. MenaBeaeBbIM TMOTYCPKUBACTCS, UYTO «IJis OaHKa
I[eNb JOTOBOpPAa COCTOWT B MOOWMIM3AIMH CBOOOITHBIX Je-
HEKHBIX CPEICTB BKJIAUUKA 110 KOMMEPUYECKHE Ollepalun,
a JJId BKJIIaAUWKa — B IMOJYYCHUHN MNPOLCHTA Ha CBOH Kamu-
Tam». [Ipu 3TOM, HaTMYHBIE IEHBI'M BKJIAJUNKA MEPETAFOTCS
B COOCTBEHHOCTB 0aHKa, PaBHO KaK U Oe3HAINYHBIC, KOTOPHI-
MU 0aHK B TIEPHO]] ICHCTBUSI IOTOBOpa OaHKOBCKOTO BKJIa1a
pacropspKaeTcst I0 COOCTBEHHOMY YCMOTPEHHIO, HCTIONb3Ys
nX B KOMMepueckoM obopore [3, c. 367].

Jle#icTBUS BKJIAUUKA SBIISIFOTCS HEOOXOMMBIM YCIOBUEM
BO3HUKHOBEHUS 00s3aTeIbCTBA IO JOTOBOPY OAHKOBCKOTO
BKJIaJ1a, T.€. IPaBo TPeOOBAHUS BBIAYM CYMMBbI BKJIaJIa 1 BbI-
TUIATHI TIPOLIEHTOB 110 BKJIA/LY,  Ha CTOPOHE OaHKa — COOTBET-
CTByIOIIasA 00S3aHHOCTb.

JloroBop 0aHKOBCKOTO BKJIaJd, B KOTOPOM BKJIATYHKOM
SABJIACTCA I'paXAaHUH, ABJISICTCA Hy6J'II/I'-IH])lM. 10 O3HayacT,
4T0 0aHK 00s3aH MPHUHATH JACHEKHBIE CPEACTBA BO BKIAL OT
J000TO0 IpakIaHIHA, 00PATHUBILIETOCS K HEMY, IIPHYEM YCIIO-
BUA IPUHATHSA U BO3BpaTa BKJIaJda JOJI’KHbI 6bIT]) OJJMHAKOBBI-
MH ISl BCEX BKJIQUMKOB.

[MockonbKy MyONMMYHBIA XapakTep J0roBopa TpeOyeT OT
OaHKa 3aKJIFOYEHUs] ero Ha OJMHAKOBBIX YCJIOBHSIX CO BCe-
MU BKJIaJUUKaMU-TPXJAHAMH, €0 MOKHO OTHECTH K JI0-
TOBOpaM MPHUCOCTUHEHHS. baHK B OJTHOCTOPOHHEM MOPSIIKE
pa3pabarbiBacT (HOPMYJISIPBI M YCIOBHUS JOTOBOpPA, KIHCHTY
OCTaeTcs JHIIb PEIIUTh — HIPUHUMATh TAKHE YCIOBUS HIIH
HeT. TakuMm 00pa3om, JIOTOBOP 3aKIIFOYAETCsI TP COTIACHH
BKJIaJJYUKa MPUCOCANHUTLCA K YCIIOBUAM 6aHKa.

ITonsTre noroBOpa OAHKOBCKOTO BKJIA/a, MPUMEHSIEMOE
B HayKe T'PaKJaHCKOTO TpaBa, ITO3BOJAET 3aKIIOYUTH, YTO
yKa3aHHBII JIOTOBOp 00JIa/laeT YHHUKAIBHBIMH TPaBOBBIMH
MIPU3HAKAMH, TPUCYIIUMH TOJIBKO €My, YTO TTO3BOJISET BbI-
JICTISITh €TO B CAMOCTOSITEIILHBINA BH/] I'PaskaHCKO-IIPABOBOTO
JIOTOBOpA, HE SBJIAIONIETOCS BUIOM (Pa3sHOBUIAHOCTHIO) KaKo-
ro-Tu00 WHOTO TPaKIaHCKO-TIPAaBOBOTO 0053aTEIHCTBA.

JloroBop 0aHKOBCKOTO BKJIaJia XapaKTepH3yeTcsl Olpe-
JCJICHHBIMU TIPU3HAKaAMH, TIO3BOJAIOIUMU OTIUYATHL €T0
OT CMEXHBIX HHCTUTYTOB I'PaXKJAHCKOTO TpaBa. OCHOBHBIM
TIPU3HAKOM JIF000TO I'paskAaHCKO-IIPABOBOTO JIOTOBOPA SIBJIS-
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€TCsI eT0 TeJTh, K JOCTIKECHHUIO KOTOPOH CTPEMSTCS] CTOPOHBI.
[enp Takoro A0roBopa COCTOMUT B MPEIOCTABICHUU OaHKY
OTIpeNIeIEHHON CYMMBI ICHET B COOCTBEHHOCTH C 00s13aTeb-
cTBOM BO3Bpara. [loroBop OaHKOBCKOTO BKJIaJa OTHOCHTCS
TAK¥XE K '-II/ICJ'ly peaﬂbeIX, BO3ME3IHBIX U O}IHOCTOpOHHI/lX
cornameHuid. JloroBop OaHKOBCKOTO BKJIaga, B KOTOPOM
BKJIQJIYUKOM BBICTYIIACT (PU3UIECKOE JIUIO, IPH3HACTCS ITy-
6J'II/I'-IH]:.IM ﬂOFOBOpOM " SABJIACTCS, KaK HpaBl/IJ'lO, paSHOBI/IIl-
HOCTBIO JIOTOBOPA MPHUCOCIIHEHHUS.
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CPABHUTEJIBHBIN AHAJIN3 HOPM
MATEPUAJIBHOI'O 3AKOHO/JIATEJIbCTBA
PECITYBJIMKHA BEJAPYCh U POCCUHMCKOM
®EJEPALIMA B COEPE PETYJINPOBAHUS U
3AIATHI ABTOPCKHUX ITPAB

Anvehep C.A., Céuounckan T.J1. (EHII)

OCHOBHOM HCTOYHUK aBTOPCKOTO MTpaBa Kak B Poccuiickoit
®enepanyn, Tak u B Pecrryonmke benapych — HOpMaTUBHBIN
paBoBoi akT. B Pocculickoii @enepanyy nepBpIM HCTOYHU-
KOM aBTOpcKoro mpasa siBisiercst Koncturynust Poccuiickoit
®enepanuu. Crarbeii 44 KoHCTUTYINU KK IOMY FapaHTHPY-
eTcst CB00O/Ia JINTEPATyPHOTO, Xy[A0KECTBEHHOTO, HAyYHOT0,
TEXHUYECKOTO U JPYyTUX BUIOB TBOPYECTBA, IPETIONABAHHUS.

OCHOBOITOIArarOIMM HCTOYHHUKOM B Poccuiickoir ®ene-
panmu, onpenesIoNIM HOPSIIOK TPABOBOTO PETYINPOBAHUS
00BEKTOB aBTOPCKOTO IPaBa, a TAKIKE TPaXkKTaHCKO-TIPABOBOM
OTBETCTBEHHOCTH 3a UX HapyIIECHUE, sIBIsAeTCs | park jaHCKUi
xonekc Poccutickoit @enepanun (nanee — 'K PO).

Uro jxe KacaeTcs OelopyccKOi MpaBOBOH CHCTEMBI, TO
3/1€Ch OCHOBHBIM MCTOYHHMKOM HOPM aBTOPCKOTO IpaBa, Kak
u B Poccuun, sBisarorest ['paskjaHCKUI KOIEKC U 3aKOHBI, pe-
TYJIUPYIOIIUE B [IEJIOM OOIIECTBEHHbIC OTHOIICHHS, OTINY-
HBIC OT aBTOPCKUX, HO COJIEpIKaIlINe OT/IeNbHbIC MTPpaBuiIa 00
UCIIONIb30BAaHUU HEKOTOPBIX OOBEKTOB aBTOPCKOIO IIpaBa C
Y9eTOM HX CIICITU(PHKH.

W3 3Toro MoxHO caenars BbIBOA, uTO y bemapycu u Poc-
CUM CXOJKasi TpaBoBasi 0aza B BOIIPOCE MHTEIUICKTYaJIbHOM
COOCTBEHHOCTH, OJTHAKO MMEIOTCS CYIIECTBEHHBIC OTIMYMS
[1,2].

B omnnumm OT mpaBOBOrO pPEryIMpOBaHMS aBTOPCKHUX
mpaB B PecrryOnuke bemapycs, KoTopoe BBIpakaeTcsi B 3aK0-
HOJATEJIBHOM 3aKpEIICHUH, U, COOTBETCTBEHHO, PEryIupo-
BaHUM PA3IMYHBIX ACIIEKTOB U CEIMEHTOB BHIIIEYKa3aHHOU
obmacth, B Poccuiickoit dexepannu mporece KonupuKaum
TPakKAaHCKOTO 3aKOHOJATENbCTBA B 00IACTH MTPABOBOTO pe-
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TYJIMPOBaHMS PA3HOIIIAHOBOW MHTEIUICKTYaJIbHOW NEsTelb-
HOCTH 3aBeplIeH NpUuHATHEM yacTH yeTBepToil [’ K PO.

B wurore 3HauMTENBHBIE MAcCHUBBI HOPM 00 aBTOPCKOM
npaBe ObuUTM 00BbeanHEeHHI B onHy maBy (Tasa 70 'K P®D),
TEM CaMbIM YINpPA3JHUB U U3MEHUB JACHCTBYIONINE B JAHHON
cthepe ycrapeBiIe 3aKOHOJATEIbHbIEC aKTHI [ 1].

[IpumeuarensbHo, uTo yacTh yeTBepTast 'K PO cymecTBen-
HO TIOBJIMAJIA ¥ HA CeMeHHOe 3aKOHOaTeNIbCTBO. Tak, HarpH-
Mmep, cT. 36 CemeiiHoro kozmekca Poccuiickoit @eneparium,
OTIpEEISIONIas IIPABOBOI PEXKUM COOCTBEHHOCTH CYNPYTOB,
JIOTIONTHEHA HOBBIM ITYHKTOM, KOTODBIM yCTaHaBIMBAET, YTO
UCKJIFOUUTENBHOE TPABO HA PE3yNbTaT MHTEIUIEKTYalbHOM
JIeSITEIIEHOCTH, CO3/IaHHBIH OJIHUM W3 CYNPYToB, TPHHA/IIC-
JKUT aBTOPY TAaKOro pesyibrara [3].

B ormimame ot aBTOpCKOTO 3aKOHOAATENbCTBA PecmyOmiku
Benapycs, permameHTHpyomero cepy AeHCTBUS aBTOPCKO-
ro npasa, 1. 1 ct. 1256 'K P® noguepkuBaert, 4To aBTOPCKOE
MIPaBO PACIPOCTPAHSIETCS] KaKk Ha 00HAPOIOBAaHHbBIE Ha Tep-
putopuu Poccuiickoit @enepanun 1 3a ee npeaesiaMu Ipous3-
BEJICHHsI, TaK U Ha HEOOHaPOJOBaHHBIE, HO CYILIECTBYIOILUE
B KaKOH-TH00 0OBEKTHBHOI (hopme.

[lepeueHb 0OBEKTOB aBTOPCKHX IPAB, KOTOPHIE 3aKPEIIsi-
et cr. 1259 I'K P®, u cyObeKTHBII COCTaB aBTOPCKUX Ipa-
BOOTHOUICHUH WAEGHTHYEH 3aKOHOAATENbCTBY PecryOnmuku
Bbemapycs. Ormerum: 'K PO Taxke Qurcupyer, 4to ais
BO3HHMKHOBEHHSI aBTOPCKOI'O IpaBa He TpeOyeTcsi perucTpu-
poOBaTh TPOM3BEICHHWE WM COOMIONAaTh Kakue-THOO WHEIC
(dbopmampHOCTH.

B yactu mpousBefcHHN H300pa3UTEIBLHOIO KCKYCCTBA
¢1.1292 'K P® 3akpernisieT Tak Ha3pIBa€MOE TPABO TOCTYTIA.
OHO 3aKJII0YaeTcss B TOM, YTO aBTOP TAKOTO IPOM3BEACHUS
BIIpaBe TpeOOBaTh OT JIMI[A, KOTOPOE SIBJISIETCS COOCTBEHHU-
KOM OpUTHHAaJa NPOM3BEICHUS TMPEIOCTABICHUS BO3MOXK-
HOCTH OCYIIECTBIISITH TPaBO Ha BOCHPOU3BEICHHE CBOETO
npousBeieHus. [Ipu 7TOM OT COOCTBEHHUKA OPUTHHAIA ITPO-
M3BE/ICHNS HeNb3s TPeOOBaTh JOCTAaBKH PON3BEIEHHS aBTO-
py-

K cnioco6am 3amurer aBropckux npas ['K PO otHocsT:

1). Ilpu3nanne npasa. [[laHHBI cIOCO0 3alIUTHI peaIn3y-
€TCs Iy TEeM NPeIbsBICHIS TPEOOBAHMS, KOTOPOE a/IPECyETCsI
JIMIY, KOTOPOE OTPHULIAET WM WHBIM 00pa3oM HE MpU3HAeT
IIPaBo, HAapyIas TEM CaMbIM HHTEPECHI PaBOOOIaaTes.

2). [Ipeceuenne neiicTBUN, HapyNIAIOMINX PABO WK CO3-
JIAIOIIKMX Yrpo3y ero HapyuieHus. JlaHHoe TpeboBaHue, co-
OTBETCTBEHHO, NIPEABABISACTCS JINITY, COBEPIIAIOIIEMY TaKHE
JICHCTBHS WITH OCYIIECTBIISIONIEMY HEOOXOMMBbIE TPUTOTOB-
JICHUS] K HUM, a TaK)Ke K MHBIM JIMIAaM, KOTOPbIE MOTYT IIpe-
ceuyb TaKue JIECUCTBHSI.

3). Bo3memenne yObiTKOB. JlaHHOE TpeOOBaHME MpEIb-
SIBIISICTCSL K JIMILY, KOTOPO€ HEMPaBOMEPHO HCIIOIb30BAJIO
00BEKT aBTOPCKOTO TpaBa (HampuMep, Ha 0e310TOBOPHON
OCHOBE).

4). Usbarue wmarepuanbHOro Hocutens. TpeOoBanue
MPEABSBISIETCS] K JIMILY, KOTOPOE SIBISIETCS] M3TOTOBHUTEINEM,
UMIIOPTEPOM, XPAHHUTENIEM, II€PEBO3YMKOM, MPOAABIIOM,



WHBIM PaclpOCTPaHUTENEM, HEIOOPOCOBECTHBIM NpHOOpE-
TaTeneM.

5). llpenpsiBneHne K HAPYIIATEIIO aBTOPCKOTO MTpaBa Tpe-
OoBaHUs O MyONMKALMK PEHICHHs CyJa O JIOMYIIEHHOM Ha-
PYLICHHU C YKa3aHHEM JeHCTBUTEIILHOTO IpaBooOiafarTess
[4].

KonnexkruBHoe yripaBieHue MpaBaMy B chepe MHTEIUICK-
TyajbHOM coOcTBeHHOCTH B Pecnybnuke benapych ocyiect-
BisieT HarmoHanbHBIN MEHTp MHTEIUIEKTYaIbHONW COOCTBEH-
Hoctu (manee — HIIUC). B Poccwuiickort @enepanuu B 1991
TOly AJIsl OCYILECTBIICHUS YIIPABICHHUS aBTOPCKUMH MpaBaMu
Ha KOJUIEKTHBHOW OCHOBE OBIIO co3mano Poccuiickoe aBTop-
ckoe obmectso (manee — PAO).

PAO sBnsercs HerocynapcTBEHHOH HEKOMMEPUYECKOM
OpraHW3aIliel, CO3MaHHOM aBTOpaMHW W WHBIMH MPaBO0O-
JafiaTeNns MU A7l OCYILECTBICHUS YNPaBICHHUsS aBTOPCKUMHU
IIpaBaMU Ha KOJUIEKTUBHON ocHOBe. OCHOBHAs IIe/Ib JaHHOU
OpraHu3aluy — COAECHCTBUE CTUMYJIHPOBAHUIO TBOPUYECKON
AKTMBHOCTH, Pa3BUTHIO 00pa30BaHMUS, KyJIbTYPbl M HCKYC-
ctBa. [Ipu aTtom PAO npenocrapnsieT aBTOpaM BO3MOXXHOCTh
MIOJIy4aTh SKOHOMUYECKYIO BBITOJY OT UCIIOJIb30BaHMS CBOUX
MIPOU3BEICHUH.

Takum 00pa3om, MOXKHO CZ€JaTh BBIBOJX, YTO TEOPETH-
KO-IIpaBoOBbIe TosIokeHus1 B Poccuiickoit denepaunu, 3a-
KPETUIAIONINE TIepeyeHb 00BEKTOB U CyOBEKTOB aBTOPCKOTO
npaBa, (ukcupyromue cpok u chepy ux jaeictBus (3a uc-
KIIFOYEHHEM HEOOHAPOI0BAHHBIX TPOU3BECHUI), PEryIHpy-
IOIINE JOTOBOPHO-00513aTEIbCTBEHHBIE ACTIEKTHI, & TAKXKE pe-
[IAMEHTHPYIOIINE CIIOCOOBI M CPEICTBA 3aIIUThI aBTOPCKHUX
IIPaB B ONPENENECHHON CTENEHN aHAJIOTHYHBI 3aKOHOATENb-
ctBy Pecriyomuku benapycs.

OTANUUTENHHON YepTOl MPAaBOBOTO PETryJHPOBAHUS aB-
Topckoro npasa B Poccuiickoil @enepanyu sSBISIETCS] CUCTE-
MaTH3alusl aBTOPCKOrO 3aKOHOAATENIbCTBA IyTEM BKIIOYE-
HUSI LIMPOKOro o0bema HopM B 1. 70 'K PD.

[Tomo6HO TOMY, Kak B Pecmybnmuke bemapycs HIIUC ocy-
LIECTBISIET KOJUIEKTUBHOE YNpaBJICHUE aBTOPCKUMHM IpaBa-
mu, B Poccuiickoit Ddeneparyuu qanHble GYHKIMN BBITOIHSIET
PAO.

Hcxomst n3 BBINIEH3IIOKEHHOTO, IEJIECO00pa3HoO BHECCHHUE
M3MEHEHHH B 3aKoHoaTenbcTBO Pecryonuku benapych, B
gactu m3MeHeHns HIIVC kak opraHu3amyy KOJJIEKTHBHOTO
ynpasnenust (OKY) B camocrosiTensHOE HEKOMMEPYECKOe
o0beIMHEeHUe, HAIlPaBIEHHOE Ha OCYLIECTBICHHE YIIpaBlie-
HUSI IMYIIIECTBEHHBIMH TIPABaMH aBTOPOB M MHBIX MTPAaBO00-
JlajiaTeneil Ha KOJUIEKTUBHON OCHOBE.

JlanHOe W3MEHeHHe B 3aKOHOJATeNIbCTBE PecryOnmuku
Benapycs mo3somut OKY, neifcTByromniei B Ka4ecTBEe HEKOM-
MEpYECKO OpraHu3aluy, paCIIUPUTh CBOU MOJIHOMOYUS, a
TaKke ObITh OOJIee CaMOCTOSITEIbHON B IPUHATUH PELICHHH,
HaNpaBJIEHHBIX HA MPEICTABUTENILCTBO MHTEPECOB M 3aIH-
Ty TIpaB aBTOPOB M MHBIX ITpaBo0OIIaIaTeNeil mpu OCymecT-
BJICHUU KOJUICKTMBHOTO YIPABJICHUS UX MMYIIECTBEHHBIMU

IIpaBaMu.
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MYJBTUJINCTUHI'OBASA CUCTEMA

Amaopocos H.A. (BUII)

OCHOBHO# U3 33j1a4 CHEHUATNCTOB, OKA3bIBAIOIINX PU3-
JATEPCKUE YCIIyTH — 3TO MOUCK KIMEHTOB (IOKyTaTelel Win
[IPOJIABLIOB HEJIBHIKMMOCTH).

INonck n mon0dop — 3TO CTaHAAPTHBIE MPOLETYPHI B MPO-
(deccnn pudnTepa, a YaCTHYHAS MOJATOTOBKA K CIEIKE O3Ha-
4yaeT cOOp INEepBUYHON JOKYMEHTAIMH, HEOOXOIUMOM st
COBEpUICHUS CAENKH. Jlanee MOTHOMOUHS pUdITEPa IPEeKpa-
IAI0TCS, U BCS paHee coOpaHHas IOKyMEHTAIHs TIepeaeTCst
topuctam [1, c. 33].

Jnst ynpoleHus oucka U oa0opa Ha 3amaje moTpaTu-
¥ MWJUTHOHBI J0JUIapoB Ha pa3padbotrky Multiple Listing
System (MLS) u npyrux texHonoruii B cepe HeJBIIKHUMO-
CTH, KOTOpBIE IeNaI0T cAenku 6omee 3pdektuBHBIMU. MLS —
3TO YacTHOE TIPEJIOKEHHUE O COTPYIHIMUYECTBE M BO3HArPaXK-
JICHUH Iy TEeM [IEePEUUCIIeHUs] OPOKEPOB APYTUM OpoKepam 1o
HEJBIKUMOCTH.

B xonne 1800-x Makiepsl 0 HEABUKUMOCTH PETYISIPHO
coOupasnch B 0ricax CBOMX MECTHBIX acCOIMAIU, YTOOBI
MOENNTHCA NHPOPMALUEH 0 HEIBHKUMOCTH, KOTOPYIO OHH
IBITATUCh TIpoAaTh. OHM COMACHIINCH BBITUIATUTH KOMIICH-
CalMIo JIpyruM Opokepam, KOTOpbIE MOMOIIU MpPOJaTh 3Ty
HEIBIKIMOCTB, M poxunack mepas MLS, ocHoBanHas Ha
(byHIaMEHTaIbHOM IPUHIUIIE, YHUKAIBHOM JUIS OPTaHHU30-
BaHHOU HenBWKUMOCTH: «IloMorure MHe npoaarb MOW HH-
BEHTapb, a 51 IOMOTY BaM IIPOJIATh BALD».

Multiple Listing System — cucTeMbl, OOBECIMHSIOIINE
0a3bl JaHHBIX PUAITEPCKUX OpPraHU3alMil B enuHoe HHDOp-
MalMOHHOE TPOCTPAHCTBO. JlaHHasl cucTeMa OCHOBaHA Ha
TOM, YTO CO3JaHHasl eAnHas HPOpMaMOHHAas 0a3a JaHHbBIX
oTpaxkaeT CBeJeHUsI 000 BCEX IPOAAaBACMBIX U C/IaBaEMBIX
B apeHy OOBEKTaxX HEJIBIKUMOCTU Ha OIPEAEIECHHOH Tep-
putopun (ropona, crpansl). 3amzada MLS cocrouT B TOM,
4TOOBl 00ECIIEUUTh PUDITEPCKUM OPTraHHM3aLMSIM JIOCTYI K
6aze 00bexTOB. [IpH 3TOM HUKAKOW APYTOH CHEIHMAIICT IO
PHUIITEPCKON JIESTENBHOCTH HE MOXKET TPO/IaBaTh TAKOH ke
00BEKT, HO NPEJUIOKHUTH €ro KYIMHUTh CBOEMY KIIUEHTY — MO-
xeT. MLS mo3BonsieT BBIABUTH NEPCOHAIBHYIO OTBETCTBEH-
HOCTb PHJITOPA 32 pa3MelleHNe J0CTOBEPHOH HHPOpMALIH
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00 oObekTe.

3a unpopmanuio, pasmerieHuyo B MLS, puanrep Hecer
MIEPCOHAJIBHYIO OTBETCTBEHHOCTh M CaM OTBEYAET 3a aKTy-
AIBHOCTh M Ka4eCTBO JaHHOH nHpopmanuu. Ecin HenBmxu-
MOCTb ITPOJIaHa, TO areHT IO ONEPALUAM C HEBHKUMOCTBIO
W/Uny pudnTep 00S3aHBI YAATUTH Pa3MENIeHHYI0 HH(popMa-
0. B TeueHne 1HS TOKHBI OBITH BHECEHBI HEOOXOIMMBIE
H3MEHEHHs, €CIIM MPOAABEL] MEHSET 1IeHY HEJIBIPKUMOCTH. 32
UTHOPHUPOBAHUE JAHHBIX TPEOOBAHMI areHT IO OTIEPALUSIM C
HEJIBIJKUMOCTBIO MJIH PHAJITEP, KOTOPBIC OBUTH OTBETCTBEH-
HBl 32 WH(OpPMALMIO, MOTYT OBbITh HaKa3aHbl, K IPUMEpY,
UX MOTYT JIMIINTG TIpaBa moib3oBarbes MLS, 4o, mo cyT,
MIPUBOANT K MOTEPE CBOETO0 MHCTPYMEHTA W BO3MOKHOCTH
paboTHI Ha PBIHKE.

MLS yBenmuuuBaeT BO3MOKHOCTH JJISI PHINTEPCKUX Op-
TaHU3alni, KOTOpbIC ITOMOTAIOT IPOJIABIYY HEABHKUMOCTH
U PUDIATEPCKUM OpPraHU3alMsAM TPEICTABISIONIUM ITOKY-
naressi. Bsamen o0e opraHM3aluy MOMYYat0T KOMHCCHIO C
MPOJAXH. DTH YCIYyTH TAKKe ypaBHUBAIOT MPAaBHJIA UTPBHI,
T103BOJISIsl HEOOJIBIIMM U KPYITHBIM PHAJITEPCKUM KOMIAHUSM
KOHKYPHPOBATh JPYT C IPYyTOM.

K npumepy, HeOosbIIas KOMIAHUS, OKA3bIBAIOIIAS PHAII-
TEePCKHUE YCIYT'H, MOXKET MPEIJIOKHUTH CBOUM IOKYMATeIsIM
TOJIBKO Ty HEIBM)KUMOCTH, KOTOPYIO BBICTaBHMJIA Ha MPOJA-
xy. [Toxynarenu He OyayT MMETh JOCTYNa KO BCEM CIHCKaM
JIPYTUX PUAITEPCKUX OpPraHU3auil B 3TOM paioHe. OqHaKo
B MLS wmHpOpMaIus KOHCOMUAUPYETCS, a He (parMEeHTH-
pyercsi. MLS mo3BonsieT KOHKYypPHPYIOIIUM OpraHU3aMsiIM
paborare BMecTe JJisi AOCTHIKEHHs OOLIeW LeJU: MOMOYb
MIOKYTIATeIIM HAWTH KeaeMy0 HEIABMXMMOCTb W IIOMOYb
MIPOJaBLAM MIPOJATh CBOIO HEBHKHMOCTb.

B pesynbraTte coTpynHHYECTBA areHTOB M PUAITEPOB IS
co3nanust 0a3 maHHBIX MLS moreHunmanibHble MOKYHATEH
KHJIbS TIOJy9alOT JOCTYNl K MHOTOYMCIICHHBIM CITHCKaM,
a MPOJABIBI CBA3BIBAIOTCSA C IMOKYMATeNsIMU 4epe3 CBOEro
areHTa WK pusITepa.

Hensuxumocts nonanaer B MLS nyTem ee BbICTaBIECHUS
puIITEpaMH, Ul 4ero HeOOXOJUMO CTaTh €€ MOANUCYHKOM
Ha TUTaTHOH ocHOBe. Bce areHTsI 1 OpOKepHI SBIAIOTCS TOA-
MMUCYUKAMHU OJHOM MM HecKoIbKuX MLS, 00brdHO comepxa-
IIMX OOBEKTHI B pErHOHE MX PaboThl. YacTHOE JIMIIO BHICTA-
BUTH CBOM 00beKT B MLS He MOXKET, 9TO CBSA3aHO C TEM, YTO
aMEpHKaHIIbI IPEIIIOYUTAIOT PEIIaTh CBOU BOIIPOCHI, CBS3aH-
HBIE C HE/IBWKUMOCTBIO, HCKIIFOYUTENILHO Yepe3 podeccro-
HaJoB [2, c. 32].

PBIHOK HEBM)KUMOCTH SIBIISICTCS KOHKYPEHTHBIM, a Ou3-
HEC YHUKAJICH TeM, YTO KOHKYPEHTBI TaKXKe JIOJDKHBI COTPY/I-
HHUYATh JIPYT C IPyrOM, YTOOBI 00ECIIEUNTh YCTICIIHYIO CJIEN-
Ky. Cucrembr MLS 06ierqaror Takoe COTpyJHIIECTBO.

B MyJIbTHIMCTHHTOBOI CHCTEME HAXOAUTCS HHpOpMa-
mus 000 BCeX MpomaBaeMBIX OOBEKTax. AHAIOTOM TaKOW
CHCTEMBI B HallleH cTpaHe siBisieTcs calt realt.by. Coznanue
107100HON MYJIBTHJINCTUHIOBOW CHUCTEMBI MO3BOJISIET TOKY-
MaTesisiM HEIBM)KUMOCTH TPAKTUYECKH MTHOBEHHO HAaWTH
0001 00BEKT, HAXOAAIIMICS B TIPOIAXKE B JAHHBIII MOMEHT,
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a MpoJaBlIaM HEJBIKUMOCTH YCKOPHTB IPOLECC MPOJaXKH
oObekTa [2, ¢. 32].

B 3apy6exnpix MLS XpaHuTCS apXuB CIENOK, 9TO MTO3BO-
JSIET BECTH WX CTATHCTHKY, PEHTHHI areHTOB, OIPEACIATH
LeHy oObekTa u T.4. B oreuectBenHoit MLS Takoii GpyHKIUM
HET, TIOCKOJIbKY Ty/la MOXKET Pa3MECTUTh HH(OPMAIIHIO JTFO-
0011 JKeJaroINi, TPeBAPUTEIHHO 3apETUCTPUPOBABIINCH HA
caiire.

Ha nam B3misizi, perucTparyst JOIKHA TPOXOAUTH TOIBKO
JUIl COTPYAHUKOB IOPHIMUYECKHX OpraHW3alUi, 3aHUMAIo-
LIAXCSI PUAITEPCKON JACSTEIBHOCTBIO, 0OOPMIICHHE TIIATHOM
TIOAITUCKHA ¥ BO3MOXKHOCTH BBICTABUTh OOBEKT HEIBM)KUMO-
cti B MLS, eciu areHT mo onepanysiM ¢ HEABHKUMOCTBIO
WJIN PUBIITEP TIPECTABIISET IKCKITIO3UBHBIHN JOTOBOP, 3aKITIO-
YEHHBII ¢ COOCTBEHHUKOM.
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T'OCYJAPCTBEHHAS PETUCTPALIA
NHANBUAYAJBHOT'O HNPEAITPUHUMATEJIA

Ambpocosa I1.A. (BHII)

JUis ocymecTBiIeHHUsT TOCYJapCTBEHHOM perucTpanun B
KauecTBE WHAMBUAYAJIbHOTO TpPEANPUHUMATENS (Janee —
WIT) HeoOXommMMo oOpaTUThCS B MCHOJHUTEINBHBI KOMUTET
[0 MECTY XHUTEJIbCTBA U MPEIOCTABUTH CIEIYIOUINE JOKY-
MEHTBI:

— 3asiBJICHHE, B KOTOPOM HEOOXOIMMO yKa3aTh BUJ M KOJ
HpeﬂHpHHI/IMaTeHbCKOﬁ JACATCIBbHOCTH, U ITOANHNCATH €I'0 Ca-
MOCTOSATENBHO;

— pororpaduro rpaxkiaHuHa;

— OpUTHHAJI J'II/I6O KOIIWIO IUIATEKHOTO NOKYMEHTA, IO~
TBEP)KAAOIIETO YIJIATy TOCYAapCTBEHHOM MONUTHHEI [ 1].

3aperucTpUpoBaHHbIM  CUUTAETCAd  MHIUBUAYAJIbHBII
npeaAnpuHUMaTE/Ib CO AHA Mmogavyu JOKYMCHTOB U BHECCHUS
3anucy B ENMHBIN roCyaapCTBEHHBIH PETUCTP IOPUANUECKUX
JIUI ¥ MHUBUAYAJIbHBIX MPEANPUHUMATEICH.

Peructpanus HII npousBoaurcs 10 MECTY JKUTEIbCTBA.
Tocynapereennas perucrpauust MII moxer He coBnaaars ¢
(haKTHYECKUM MECTOM OCYIIECTBICHHS MpeIIPHHIMATEIb-
ckoil nesrenbHocTtd. MII MoxkeT mpoxusarh 10 APYyroMy
azpecy W Jaxke B IPYTOM HACEIEHHOM ITYHKTE, a TaKXkKe IO
JIPyTOMY aJpecCy OCYLIECTBIATh CBOKO IMPEANpUHHMATENb-
CKyI0 JiesTenbHOCTh. KoHTponb 3a nestenbHocthio UIT npu
9TOM MOXKET CTaTh 3aTPyAHUTENbHBIM. CuuTaeM HeoOXOoau-
MBIM, YKa3bIBaTh B 3asBJICHUH MECTO MPOXKHUBAHUSI M MECTO
OCYIIECTBJIEHUSI  NPEANPUHUMATEIBCKON  J€ATEIbHOCTH,
€CJIM OHO OTIMYAETCS OT MECTA )KUTENBCTBA.

CBuIETENBCTBO O roCylapcTBEeHHOR peructpanun UII



BBIJIACTCSI HA CIEAYIOIIHI JAeHb MTOCIIE 014K JOKYMEHTOB.

B Teuenue mstu pa60q1/1x }IHeﬁ BbIAACTCA JOKYMEHT, IO~
TBEPKIAFONIMH OCTAHOBKY Ha YUET: B HAJIOTOBBIX OpraHax;
OpraHax rocy/lapcTBeHHOI crarucTuky; opranax ®onna co-
LMaJIbHOU 3alUThI HaceaeHus MUHUCTEPCTBA TPYAa U COLU-
AJIbHOMU 3aIIIUTHL.

Takxke BBIZACTCS JOKYMEHT, IOJITBEPKAAIOMINI peru-
cTpanmio B benopycckom pecryOnMKaHCKOM YHHTapHOM
cTpaxoBoM mnpeanpustin «benroccrpax».

OnHako He Bce TpaxkJaHe COONIONAal0T TpeOOBaHUS 3a-
KOHO/IaTEJIbCTBA U OCYLIECTBIISIIOT IPEIIPHHUMATEIbCKYIO
eI TENPHOCTh 0e3 perucTpanui. 3a OCYIIeCTBICHHUE IMPe.-
TIPUHUMATEIILCKOH AEATEIbHOCTH 0Oe3 perucTpaniy mpes-
YCMOTpE€HA aJIMUHUCTpATHBHAA W YTOJIOBHAad OTBETCTBCH-
HOCTb.

AJZIMUHHCTpaTUBHAs ~ OTBETCTBEHHOCTH MpPEILycMOTpe-
Ha 32 OCYILIECTBICHHE MpPEANPUHUMATENILCKOW NesTeNIbHO-
cti 0e3 TOCyIapCTBEHHOH pEerucTpanuy, OCYIIECTBICHHUE
TIPEANIPUHIMATEIILCKOH AEATEIBHOCTH Oe3 JIMIEH3HMH, OCY-
HICCTBJIICHHUEC HpeﬂHpMHHMaTeﬂbCKOﬁ JACATCIBbHOCTH, KOrIjJa
B COOTBETCTBUM C 3aKOHOJATEJIbHBIMHM aKTaMU OHa SIBIISIECT-
Csl HE3aKOHHOM, 3aHATHE NPEeIIPUHUMATEIIHLCKON esTelb-
HOCTBIO JIMLOM, JIJIsl KOTOPOTO 3aKOHOJATENbHBIMH aKTaMH
YCTaHOBJIEH 3alpeT Ha OCYIIECTBICHNE TaKOH AEATEIBHOCTH
[2].

VYrosoBHAsE OTBETCTBEHHOCTh NPEIYyCMOTpEHa 3a OCy-
IIECTBICHNE TIPEANPUHUMATENBCKON JESITeNbHOCTH  0€3
CHENNATLHOTO pa3peIieHns (JINIEH3NH ), KOTIa TAKOEe CHeTn-
aJIbHOC pa3pelieHue (JIMICH3HsI) 00s13aTeIbHO, COMPSDKCHHAS
C TIONydEeHHEM JI0X0Ja B KPYITHOM pa3Mepe, B 0000 KpyIl-
HOM pa3Mepe, a TaKXKe BBIIICTIEPEUNCICHHBIC IeHCTBHUS, CO-
BEpILIEHHbIE IPynIon auix [3].

B I'paxnanckoM kojexce u HaymoroBom koaekce 3akpe-
IUIEH TIepEUYEHb BHUJIOB JICSTEILHOCTH, HE OTHOCSIIMXCS K
MIPEANPUHUMATEIILCKOH AESTEILHOCTH.

Jlo Hauana OCYIIECTBICHHS AEATEIBHOCTH HEOOXOIMMO
TI0/1aTh B HAJIOTOBBIA OpraH IO MECTY JKUTEIbCTBA ITMChMEH-
HOE YBEJJOMJICHUE C yKa3aHUEM BH/Ia IS TEIBHOCTH, a TAKKe
TIEpHO/ia OCYIIECTBICHUS JESATEILHOCTH U MECTA OCYIIECT-
BIICHUS JACATEILHOCTH. EANHBIN HAJIOT MCYHMCIIACTCS UCXOIS
13 CTaBOK HaJiora, YyCTaHOBJICHHBIX B HACCJICHHOM ITYHKTC, B
KOTOPOM OyJIeT OCYIIECTBIATHCS ACATEIFHOCTD [4].

[Ipn sxemaHWM OCYIIECTBIATH IPEIIPHHAMATEIHCKYTO
JIESITENIbHOCTBI0 (PU3NYECKOMY JIMILY TPEJOCTABISIETCS] BO3-
MOXHOCTh B YINPOIIEHHOM IOPSIIKE 3aperUCTPHPOBAThH €€
JUIS HEKOTOPBIX BUIOB JIESITEILHOCTH.

Takum 00pazoM, rpakiaHUH BIIpaBe BHIOpATh /It ceOst
Hanbosee MOAXOIAINN CrIOCO0 B 3aBUCHMOCTH OT JIMYHBIX
TIPEANIOYTCHNH, HEOOXOJMMOCTH 3aKJIIOYEHHS JOTOBOPOB T10
IPaXKIaHCKO-IIPABOBLIM U TPYAOBBIM JOTOBOPAM MU IPYIUM
MIPUYHMHAM.

locynapcTBenHast perucrparys, ITOCTAaHOBKA Ha Y4YeT
SABJIAIOTCA OCHOBHBIMU IIpoHEAYypaMU IJid pErucrpalud B
KauecTBe MHIMBHIYalbHOTO mHpeanpuHuMaress. Ilpu ocy-
IIECTBICHUH HEKOTOPBIX BUJIOB AEATEIHLHOCTH HEOOXOIMMO

MOJYYEHNE JINLEH3HUH.

[TonyuuTh JIHMIEH3UI0 HEOOXOMUMO JUIS OCYIECTBICHHS:
BETEPUHAPHOHN NEATENLHOCTH; IESTENbHOCTh B 00JIACTH aB-
TOMOOMIIBHOTO TPAHCIIOPTa; ACSATEIBHOCTH B 00JIaCTH CBSI3H;
JIeSITENIbHOCTD, CBSI3aHHAsI C 03/I0POBJICHHEM JIeTei 3a pyode-
’KOM; AEATENBHOCTb, CBA3aHHAs C TPY0YCTPONCTBOM 3a IIpe-
nenamu Pecrryonmkn benapycs, u np. [5].

Ha ocHOBaHUM BBIIIEH3I0KEHHOTO MOXKHO CIENaTh BBI-
BOJ, 4TO peructpanus B kauectBe UII sBrseTcs oOs3aTens-
HOMW, 3a OCYLIECTBIEHHE MPEANPUHUMATEIbCKON esTeNb-
HOCTH 0e3 roCylnapCTBEHHON perucTpanuy MpeaycMoTpeHa
aJMAHUCTPATHBHAS M YIOJOBHAs  OTBETCTBEHHOCTH. JlJist
HEKOTOPBIX BUJOB JIEATEILHOCTHU CYIIECTBYET YIPOLICHHBIN
croco0 peructpanuu. [pakiaHUH BIpaBe BHIOPATh st ceOs
Hanbosee MOAXOIAIINN COCO0 B 3aBUCHMOCTH OT JIMUHBIX
TIPEANIOYTCHNH, HEOOXOMMOCTH 3aKJIIOUYEHHS JOTOBOPOB T10
IpakJaHCKO-TIPABOBBIM M TPYAOBBIM JIOTOBOPAaM U JPYT'HM
MTPUYUHAM.

Perucrpanus UII nmpousBoguTcs Mo MeCTy JKUTEIbCTBA.
T'ocynapcrBennas perucrpauust MII moxer He coBmanarh
¢ (aKTUYEeCKUM MECTOM OCYIIECTBICHUS IMPEATPUHIMA-
Tenbekor aesrenbHocTH, UIT MoxkeT nmpoxuBaTh Mo Apyro-
My ajipecy U Jaxke B JPYrOM HAaceJIeHHOM ITyHKTE, a TaKxke
0 JIPyrOMy aJpecy OCYILECTBIIATh CBOIO TNpENNpPHHUMA-
TENbCKYI0 AEATENbHOCTb. JTO 3aTPyJHSIET KOHTPOJb 32 Jie-
srenbHOCThI0 UII. CunmrtaeM HEOOXOAMMBIM YKa3bIBaTh B
3a8BJICHAN MECTO MPOKUBAHHA M MECTO OCYHIECTBIECHHUS
IpeANPUHUMATEIbCKON AESATENbHOCTH, €CIIM OHO OTIHYAET-
Csl OT MeCTa PEerucTpaLuu.
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AKTYAJIbHBIE HAITPABJIEHHUSI IPABOBOI'O
OBECIIEYEHU S BE3OITACHOCTH TPYJIA
B KOHTEKCTE JOCTUXEHUWS IIEJIEN
YCTOMYUBOI'O PA3BBUTHUS

Anenox A. I (HI[3ITH)

OpnHo¥ W3 MEPBOCTENECHHBIX 3a/ad, CTOSMmuX mepexn Pe-
cnyonukoit benapycs, siBsieTcs oXpaHa 310pOBbs Tpak/iaH,
KOTOpasi oOecrieyrBaeTcs, B TOM YHCJE, CO3JaHueM O0e30-
MACHBIX YCJIOBMH TpyAad, JUKBHIALUEH WM CBEAEHHEM K
MHUHAMYMY TIPOM3BOICTBEHHOTO TpaBMaTH3Ma U Ipodeccu-
OHaJIbHBIX 3200JIEBaHUH, T. €. COBEPIICHCTBOBAHUEM OXPaHbI
Tpyaa. Ilo 3Toil npuunne, B benapycu npaBo Ha 310poBbIE U
Oe3oracHble yCIOBUS TPy/Ja 3aKpeIyIeHO Ha BBICIIEM (KOH-
CTUTYLIMOHHOM) YPOBHE.

ConeiicTBre 0e30MMacHOCTH, TWTHEHE Tpyaa, Hpeaympe-
XKJICHHE HECYACTHBIX CIIydaeB Ha MPOW3BOACTBE M mpodec-
CHOHAJIBHBIX 3a00JICBAHUN IMPEICTABISIOT COOON OIUH U3
KJIIOYEBBIX 3JIEMEHTOB OCHOBHOW MHUCCUU MeXIyHapoaHOU
opranmzanuu Tpyaa (nanee — MOT) u [Iporpammsl 1ocToii-
HOTO TpyAa.

B IToBecTke HS B 00/1aCTH YCTOHYHMBOTO Pa3BUTHS HA TIe-
puox 1o 2030 r., mpunsaToi Ha cammute OOH 1o ycroituuso-
My pa3BuTHio 25 centsiops 2015 1., orMedaeTcsi, 4To «oXpaHa
TpyAa MOXKET UI'PaTh KIOUEBYIO POJIb B 00ECIIEUEHUH YCTON-
YMBOTO Pa3BHUTHS, a WHBECTHIMH B HEe — CIIOCOOCTBOBATH
JIOCTIIKEHUIO LeJieil B 00JacTH yCTOHUMBOTO pasButus» [1].

[To omeaxam MOT, okono 2,3 MIIH. My>XYWH ¥ SKSHIINH
©KETO/IHO TTOTHOAIOT B PEe3yNIbTaTe HECUYACTHBIX CIIydaeB Ha
pabouem MecTe WM CBSI3aHHBIX ¢ paboToii 3aboseBanuii. Bo
BCEM MHpE €XKEroIHO PEerucTpupyercs mpumepHo 340 MirH.
HECYAaCTHBIX CITydaeB Ha MPOU3BOACTBE M 160 MIH. JKepTB
npodeccuoHaIbHbIX 3a00eBanuii [2].

CornmacHo cratuctrndeckuM maHHbM, B 2020 1. B Pecmy-
Onnke benmapych 4MCIEHHOCTH MOTEPHEBUIMX NP HECHACT-
HBIX CIIy4asx Ha MPOU3BOJACTBE cocTaBmia | 754 yenoBeka, B
ToM umncie 101 caydail 3aKOHYIMICS CMEPTETHHBIM HCXOIOM
[3]. Mannblil nokazatenp 1o cpaBHeHuto ¢ 2019 1. He3Haum-
TEJILHO CHU3MWJICS. BMecTe ¢ 3TUM, eciM OLeHUBATh EPHOLT
¢ 2015 o 2018 rr., mpociexnuBaeTcss HeraTUBHAS TCHACHIINS
K YBEJIMUCHHIO KOJIMYECTBA MOCTPAABIINX U MMOTEPIEBIINX
Ha IPOU3BOJCTBE, B TOM YUCJIC POCTY CMEPTHOCTU Ha IIpPO-
U3BOZICTBE.

Jerannzanys NpUYUH ITPOM3BOJICTBEHHOTO TpaBMaTH3Ma
CBUJETENBCTBYET O TOM, yTo B 2020 1. mo cpaBHeHuto ¢ 2019
I. OHU II0 CBOEMY XapaKTepy CYIIECTBEHHO HE M3MEHUIINCH.
[TpeobnanaronM MO-MpeXKHEMY OCTAIOTCSI HapyIISHHs Tpe-
60BaHPII>i HOPMATUBHBIX ITPABOBBLIX aKTOB, JIOKAJBHBIX IIpa-
BOBBIX AKTOB II0 OXpPaHE TPy/a U HEBBINOIHEHUH PYKOBOAU-
TEJISIMH U CIICIIMAINCTaMK 00sI3aHHOCTEH TI0 OXpaHe Tpy/a.

3HAYUTEIILHBIM OCTACTCS YICIbHBIA BEC MPHUYUH, 00Y-
CJIOBIICHHBIX JICHCTBUSIMU CaMMX TOTEPIEBIINX, B YaCTHO-
CTH, HapyIICHWE UMH TPYAOBOH M MPOHW3BOJICTBEHHOW IHC-
LUIUIMHBL, HHCTPYKLHUI 110 OXPAaHE TPYAd, HAXOKIEHUE UX B
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COCTOSIHHH aJIKOTOJIBHOTO ONbsHEeHus. [1o maHHbBIM nenapra-
MmeHTa, B 2020 . cpeau MmorudIImMx Ha MPOM3BOJCTBE B CO-
CTOSIHUM AJIKOTOJIBHOTO OIBSTHEHUSI HAXOAUIOCH 26 YeI0BEK
(18,7 % ot obmiero ymcia MOTHOMINX Ha MPOU3BOJCTBE), B
2019 . — 23 yenoseka (16,3 %).

CymiecTBeHHOE BIHMSHHE Ha (DaKTHIECKOE MOJIOKEHHE
Oe3omacHOCTH Tpyna, okaszana maHgemus COVID-19. Kak
orMeuaetcs B gokiaane MOT «Oxpana Tpyna B YCIOBHUSX
nmauaaemum», COVID-19 conpoBoxaaercs He TOIBKO Oe3pa-
0OTHIIeH M HETOIHOM 3aHATOCTBIO: OH TAaK)Ke BIUSIECT Ha yC-
JIOBUA U OIUIATy Tpyda U IOCTYNNHOCTb COLII/Ia.HI)HOI‘/II 3alIMThI
[4].

[IpuBeneHHbBIC CTAaTHCTUUECKUE JAHHBIE CBU/CTEIIHCTBY-
I0T O HECOBEPLICHCTBE CYIIECTBYIOLIEH CHCTEMbl OXpaHBI
Tpyaa. Mcronb30BaHue MOIOKUTEIBHOTO MEX/yHapOIHOTO
OTBITA B BOIIPOCAxX OXpaHbI TPyla HeceT B cebe OOoNbIIoi
noreHiuain. CyllecTBeHHOE 3HAYeHUE B MPOIBHIKEHUH BO-
IIPOCOB OXpaHbl Tpyzna umeeT koHuenuus «HymneBol Tpas-
MaTu3M», paspaboraHHas MexTyHapOqHOW acconnanuei
conuanbHOro obecneyenus (nanee — MACO).

«Vision Zero» mmu «HymneBo#l TpaBMaTH3M» — 3TO Kade-
CTBEHHO HOBBIH IIOJAXOM K OpraHM3alMK TNPOQHIAKTHKH,
00BEIUHSIONIUI TPU HAIPABJICHUS — 0€30I1aCHOCTh, THTUCHY
TpyZAa 1 O1aronoiy4re pabOTHUKOB HA BCEX YPOBHSAX MPOU3-
BoncTBa. Paspaborannas MACO koHnenmus «Vision Zeroy»
OTIIM4YacTCsAa FI/I6KOCT])IO U MOJKET OBITh agarnTupoBaHa K KOH-
KPETHBIM MepaM NPO(WIAKTUKH, HMEIOLIUM IIPUOPUTETHOE
3HaUYCHHE JIst oOecnedeHust 0e301acCHOCTH, THTUEHBI TPy/a 1
Onarormosny4usi paOOTHUKOB HA TOM MJIM MHOM HPEIIPUSITHH.
Bnaromapst cBoe#t ruOkoctn «Vision Zero» MOXKeET IpUMe-
HATHCS Ha JIIOOOM MecTe padoThl, Ha JTF000M MPEANPUITHN |
B JII000I1 OTpaciv BO BCeX PErnOHaX MHpA.

Kak cripaBeynBo ObIT0 OTMEUEHO 3amMecTruTeieM MuHN-
CTpa TpyZla W COLMaNbHOM 3ammTel Pecriyonmukn benapych
U. T. CtapoBONTOBBIM, «CYIIECTBEHHBIN MOIOKUTEIBHBIN
BKJIa]] B TIPO/IBU’KEHNE BOIIPOCOB OXPAHBI TPY/a BHECET MPU-
MEHEHHE Ha NPeINPUATHAX HAleH CTpaHbl IIPHHIUIIOB KOH-
nenmuu «Hymnesoro TpaBmarusmay [5, c. 88].

Konmenuus Vision Zero, 0CHOBBIBAETCSI HA CEMH «30J10-
TBIX TpaBHJIAax»: CTaTh JHJCPOM — IIOKa3aTh NPHUBEPIKECH-
HOCTb MpPUHIUIIAM; BBIABJIATHL YI'PO3bl — KOHTPOJIUPOBATH
PHCKH; ONIPEAEIATh eI — pa3pabaThiBaTh IPOrPAMMBI; CO-
371aTh CUCTEMY O€301aCHOCTH M TMTHEHBI TpyAa — JOCTHYb
BBICOKOI'O YpPOBHSI OpraHuzanuu; oOecrieuuBarh Oe3ornac-
HOCTb M THTHEHY Ha pabounx MecTax, pu paboTe co CTaHKa-
MH U 000pyJOBaHHEM; MOBBIIIATh KBATN(PHUKAIMIO — Pa3BU-
BaTb HpO(l)eCCI/IOHaHI)HbIe HaBBIKW; THBCCTUPOBATH B Ka/Ipbl
— MOTHBHUPOBAThH MOCPEICTBOM yUaCTHSL.

Briepsrie konnenuus «Hymeoit TpaBMaTn3m» Obla ymo-
MsAHyTa B leHepasbHOM comiameHun Mexay I[IpaBureis-
ctBoM Pecrry6nuku benapyce n pecmyOarKkaHCKUMHE 00beIH-
HEHMSIMHM HaHuUMareseid u npogceoro3os Ha 2019 — 2021 rr
(cpox neiictBus npoaseH Ha 2022 — 2024 rr).

Tak, IlpaButensctBo Pecmybmmkm bemapyce m pecmy-
OnukaHCKHe OObEAMHEHUS HaHMMaTened M TPOo(COI30B



3aJIeKJIapUPOBAIIN, YTO OHM OepyT Ha cebsi 00s3aTenbcTBa
CHOCO6CTBOB3TI) MPUMEHCHUIO B OpraHU3alugX MPUHIHUIIOB
KoHIlenMH «Vision Zero», a Taxke MPUHUMAIOT Ha ceds
00s13aTenbCTBA MO MCIIOIb30BAHUIO UMEIOIIMXCST Y HUX BO3-
MOYKHOCTEH /151 ”HPOPMAI[HOHHOTO 00CCIICYCHHUS KaMITaHUU
B TIOAJICPKKY HYJIEBOTO TpaBMaTtmi3ma (4. 2 1. 47 I'eHepainb-
HOTO COIVIAICHHS).

B Hacrositiee Bpems coriacHO Ipukasy MHUHHCTEpCTBa
Tpyla u couuanbHoi 3ammTel Pecyonmku bBemapyce ot 30
nmexadps 2019 . Ne 108 «O6 yrBepxmeHuit Pekomennarmii
10 pa3pabOTKe CHCTEMBI YIPAaBJICHHUs OXPaHOW Tpyna B Op-
raHu3anum» koHuenuus «HymeBoit TpaBMaTtu3m» SBISIETCS
B)KHON COCTABIISIIONIEH CHCTEMBI YIIPABICHHSI OXPaHbl TPY-
Ja.

Taxum 00pa3oM, BOMIPOCH oOecIieueHHst OXpaHbl Tpyna
TIPE/ICTABISIIOT COO0M KOHIIETITYalIbHbIE OCHOBBI TOHUMAHUSI
nocroiiHoro Tpyaa. lllupokast mpaBoBas periaMeHTaus Ha
MEKIYHApPOTHOM M PErHMOHAIBHOM YPOBHIX O€30MacHOCTH
TpyAa CIIOCOOCTBYET ONPENCJICHUIO M peaM3alliy KIFode-
BBIX HaHpaBJ’IeHMﬁ Ppa3BUTHA HATUOHAJIIBHOI'O 3aKOHOAATCIIb-
CTBa B COLMAILHO-TPYAOBOII chepe.

CmMmeHa mapagurMbel B CTOPOHY NpeKapu3aluy TpyAa, co-
MIPOBOKAAIOIIASCS TIEPEXOJOM OT MOCTOSHHBIX T'apaHTHPO-
BaHHBIX TPYJOBBIX OTHOUIEHHH K HEYCTOWYMBBIM (hopMam
3aHSATOCTH, BEAYIIMM K MPAKTHYCCKH ITOJHOW IoTepe pa-
6OTHI/IKOM COIIMAJIbHO-TPYAOBBIX IIpaB, B TOM 4YHCJIE Kaca-
IoIXcst 0E30IMacCHOCTH Tpyna, OOYCIIOBIMBAET Ba)KHOCTH
OTIpEZICTICHUS] B 3aKOHOJATENILCTBE O TPYJAEC M COLUAIBLHOM
O6eCHe‘leHI/II/l COBPEMCHHBIX MCXaHU3MOB, Bpra6OTaHH])IX

Ha MEXIyHAapOIHOM ypPOBHE.
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BPAYHBII JOTOBOP: B HAIITMOHAJIbHOM M
3APYBEXKHOM 3AKOHOJATEJIBCTBE

baxynenxo T.B. (FUII)

BpauHblil 1OroBOp ABISAETCS HOBEIION COBPEMEHHOTIO 3a-
KOHOJIaTEJIbCTBA, TIOCKOJIBKY JIOTOBOP KaK CIIOCO0 Peryanpo-
BaHMSI OTHOIIICHHI MEXKIY YJICHAMH CEMbU Ha MPOTAKCHUN

JUINTETIBHOTO NIepro/ia He mpuMensics. [loaTomy BozpacTaer

MIpaKTHYeCcKas HeOOXOMMMOCTb CPAaBHUTEILHOTO HCCIIEI0BA-
HUS1 ATOTO MPABOBOTO MHCTHUTYTA C LIEJIbIO 10100pa Hanbosee
MTOJIOKUTEEHOTO 3apy0e’KHOTO OTBITa B TAHHON 007acTH U
JTaNIbHEHIIICH ero MMIIEMEHTAIMN B OEJIOPYCCKOe MTPaBo.

Bpaunstit norosop B crpanax Espons! u CIIIA nmeer nas-
HIOIO TPaJUINIO, COIACHO KOTOPOW YKpENMIOCh MHEHHE,
YTO IIeIbI0 OpauyHOro JIOTOBOpA SBISIETCS M3MEHEHHE I0-
CPE/ICTBOM YCTAHOBJICHUsI NIpaB U 00s3aHHOCTEH PaBOBOTO
peKMMa MMYIIECTBA CYNpPYroB IO CPAaBHEHHMIO C YCTAHOB-
JICHHBIM 3aKOHOM PEXHMOM OOIIHOCTH NPHOOpETeHNH, TeM
CaMbIM PEXHM OOIIHOCTH MPUOOPETEHHI YCTYNaeT MECTO
WHOMY PEXHMY, AUCTO3UTHBHO YCTAHABIMBAEMOMY CTOPO-
HaMH.

B crpanax kak oOriero, Tak ¥ KOHTHHEHTAJIBLHOTO paBa
3aKOHHAs M JIOTOBOPHAS IOJCHUCTEMBI NPABOBOTO PETYIIHU-
POBaHMSI MMYIIECTBEHHBIX OTHOIICHHUH CYIIPYTOB SIBIISIFOTCS
0a30BBIMH.

Kpurepuem QopMupoBaHHS COOTBETCTBYIOIIUX IOACHU-
CTEM SIBISCTCS JOMHMHHPOBAaHME B OOIIEH COBOKYITHOCTH
SaﬂeﬁCTBOBaHHLIX IMpaBOBbLIX CPECACTB TOI'0O WJIM MHOIO IIpa-
BOBOTO CPEJICTBA.

3aKOHHOE perylupoBaHNe (3aKOHHBIA PEXUM HMYIIe-
CTBa CYNpPYTOB) MPEICTABISET CO0OM TaKyl0 COBOKYIMHOCTH
MIPABOBBIX CPEICTB PETYINPOBAHUS UMYIIECTBEHHBIX OTHO-
HIEHUH CYyNpyroB, B KOTOPOH OCHOBHOE 3HAYCHHE HMEIOT
3aKOHOATC/IbHBIE HOPMBI, aKTbl FOCyIlapCTBeHHOi/lI BJIaCTH,
mpaBuia, BeIpabOTaHHBIE CyAeOHON MPAKTHKOHN (CyaeOHBIN
TIPEIE/ICHT), YCTaHaBIHBAIOIINE O0IINe ITPAaBUIIA TTOBEACHHS
CYIPYTOB B UMYILIECTBEHHOI cepe.

B 3apy0exHBIX cTpaHax CEromHs C(OPMUPOBAINCH TPH
OCHOBHBIE TIOJICHCTEMBI 3aKOHHBIX PEKUMOB HMYIIIECTBA Cy-
MIPYTOB: Pa3AeiIbHOCTH UMYIIECTBA; OOLUIHOCTH UMYIIECTBA;
OTJIOKEHHOH OOIHOCTH UMYILECTBA.

J1oTOBOPHBIH PEeXUM UMYIIECTBA CYIIPYTOB — ONpEEICH-
Has COBOKYINHOCTD IIPAaBOBLIX CPEACTB, II€ JOMUHUPYIOIIUM
MIPAaBOBBIM CPE/ICTBOM SBJISIETCSI IOTOBOP CYIIPYTOB, KOTOPBIM
CTOPOHBI CAMOCTOSITEIIEHO YCTAHABIIMBAIOT JIs ceOs ompesie-
JICHHbIE MMYIIECTBEHHbBIE MIPaBa U 00S3aHHOCTH, COOCTBEH-
HbIE MUHU-HOPMBI, OTJIMYAIONIHECS OT TEX, YTO 3aKPETICHBI
B 3aKOHE, M MMEIOINe 0011e00s3aTeIbHBIN XapakTep.

U xoTs OpayHbie OroBOPHI UMEIOT CYIIECTBEHHYIO CIIeL-
nuKy, K HIM IIPUMEHSIOTCS OOIINe YCIOBHS IEHCTBUTEIb-
HOCTH JIOTOBOPOB, pa3paboTaHHbIEC B IPaXKJaHCKOM MpaBe.

JloroBopHOMY peryiMpoBaHUI0 HWMYUIECTBEHHBIX OTHO-
IIEHUH CYNpPyroB BO BCEX IPABOBBIX CHCTEMAX HPHUCYIIH
CJIE/IyIOIIME YePThI: CeMEHOE IPaBO HE COAEPIKHUT CaMOCTO-
SITEJIbHOM KOHCTPYKLMU JOI0BOPA, OTJIMYHOM OT TOM, UTO Cy-
IIECTBYET B TPAXKIAHCKOM IPaBe; CEMEHHOE MPaBO UCIOJIb-
3yeT 00IIMe TPUHIUIIEI JOTOBOPHOTO 1TPaBa, pa3padoTaHHbIe
JJIs 06])1‘1H]>IX IpaXXJ1aHCKO-IIPaBOBbLIX AOTOBOPOB; YCJIOBHUA
OpavyHBIX JIOTOBOPOB JOJKHBI OTBEYATh OOIIMM YCIIOBHUSIM
JICHCTBUTEIIFHOCTH CJIETIOK; TOMHUMO OOIIMX YCIOBHH Jei-
CTBUTCIIBHOCTb 6pa‘iHbIX JOTOBOPOB MOXKET 6]>ITI) CBs3aHa C
TpeOOBaHMAMH, pa3paOOTaHHBIMU TOJBKO TS JIML, UMEIO-
IIMX CYNPYKECKUH cTaTyc (criennanbHble yCIOBHsI AeHCTBU-
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TEeITHLHOCTH).

Enunast cucrema OroBOpoB B 3apyOeKHOH Hayke He
pa3paboTaHa, 3aTO CYIIECTBYIOT KIACCH(PHUKAINN OpadHBIX
JIOTOBOPOB PA3JIMYHON HANpaBiICHHOCTH. B cBs3nm ¢ 3TM
OpavHbIN JIOTOBOP paccMaTrpHUBaeTCsl KaK POJOBOE TIOHSATHE,
OXBAaTHIBAIONIEE PsIZi OTAEIBHBIX BHUIOB JOrOBOpOB. B ore-
YECTBCHHOW ITPAaBOBOM HayKe, HA00OPOT, BHIJCISIOT psijl ca-
MOCTOSITEJIBHBIX JJOTOBOPOB B c(hepe CeMEHBIX OTHOILICHUH,
Cpen KOTOPBIX OpadHBbIil JOTOBOP SIBISETCS JIUIIb OJHUM W3
nx pazHoBuaHOCTeH. [1o3TOMY OpayHbIi TOTOBOP HE UMEET
BHYTPCHHCTO pa3AC/ICHUA HA OTACIIbHBIC BUBI.

B HanMoHaIbHOM 3aKOHOATENBCTBE TOBOPUTCS JIUIIE O
Pa3JIMYHBIX YCIIOBHSAX, KOTOPBIC COCTABISIOT COICPIKaHHE
OpauHoro goroBopa. Takxke B 3apyOeKHOM IIpaBe, KpoMe yc-
JI0BUiT 00 MMYIIIECTBE U O COAEPIKAHUU CYNIPYTOB, B JOTOBOP
MOTYT BKJIIOUAThCSl yCJIOBHSI, Kacarollrecs WX JIMYHBIX He-
MMYIIECTBEHHBIX OTHOLICHUI (BONPOCHI BHIOOpA pENUIUH,
YCIIOBHH BOCIIHTAHUS IeTeH U T.1.). DTO ABIsAETCA Hambosee
CYIIECTBEHHBIM OTIMYHMEM 10 CPABHEHHIO C HAIMOHAJIBHBIM
CEeMEIHBIM 3aKOHO/IATEIbCTBOM, [0 KOTOPOMY OpauHBIM J10-
TOBOPOM PETyIHPYIOTCSl TOJIBKO NMYIIIECTBECHHBIE, a HE JINU-
HBIC OTHOLICHUSI CYIIPYTOB.

Bo ®paHiuy BHE 3aBHCUMOCTU OT BBIOPAHHOTO CYyIMpPY-
TaMH peKHMa JIEHCTBYIOT MpaBHia, OMPENENSIOMNE «OC-
HOBOIIOJIATAIOIINI CTaTyC JIAI, COCTOANIMX B Opake» [1],
HOCSLIME UMIIEPATUBHBIM XapakTep, U CYHNPYr'M HE MOIYT
M3MEHHTDH WX C TIOMOIIBIO JOTOBOpPa (CT. 226 DpaHIy3CcKOTO
IpaskAaHCKOTO Koziekea). Cynpyr He BIIpaBe CaMOCTOSTEIBHO
pacropsHKaThCs KUIUIIEM CEMbH U €ro 00CTaHOBKO# (a03. 3
cT. 215 ®I'K) 6e3 cormacust BTOPOTo Cynpyra. JTOT 3amper
pacIpocTpansieTcst Ha COBMECTHOE XHJIIMIIE CYNPYTOB, a IPH
HECKOJIbKHX XHJIMIIAX — Ha TO, I/ie (pakTHYeCKH MpoTeKaeT
coBMecCTHasl ®H3Hb cynpyros. CorracHo HopMmam [epman-
CKOTO I'PaKIAHCKOTO YIIOKEHHS ITPEAMETHI IOMAIIHEro oou-
X0J1a, MPUOOPETCHHBIC B MEPHOJT Opaka 3a cueT COeperKeHUN
000HX CympyTOB, SIBISIOTCS UX 00l COOCTBEHHOCTEIO.

Cemeiinoe npaBo BemuxoOpurtannu (CemelHBIH 3aKOH
1996 rona — Family Law Act) onpenensier pexxum pasjieib-
HOTO MMYIIECTBA CYNPYTrOB B KaueCTBE 3aKOHHOTO: CYHpYT
COOCTBECHHMKA CEMEHHOTO KNI HaJeNICH JIMYHBIMHU TTpa-
BaMU Ha CeMENHOe KUWIMIIC, WIN «IOMAalllHUMH ITpaBaMmn»,
TO €CTh KOMIUIEKCOM IIPaBOMOYHH, YCTaHOBJIEHHBIX 3aKOHOM
1 Ha/ICJISIOMINX CYTIPyTa IIPAaBOM MIPOXXUBAHMS B )KIIIMIIE Ce-
MbHU. Tak, cynpyr BlpaBe IIPOXKUBATh B CEMEUHOM >KUJIUILE,
MIPUHAUIKAIEM Ha ITpaBe COOCTBEHHOCTH HMJIM MHOM IpaBe
Jpyromy cymnpyry. JIMIIHTh cympyra Takoro IpaBa MOXKHO
TOJIBKO B CyeOHOM mopsizke [2].

CTouT NpuU3HaTh, 4TO NMIIEPATUBHBIE YCTAHOBIICHNUS, 1€Hi-
CTBYIOIIME B €BPOICHCKOM 3aKOHOAATEIbCTBE B YACTH pac-
MIPOCTPaHEHHMs PEeXKKUMa OOLIHOCTH Ha CeMEWHOe KUIINILE, B
OOINbILEH CTETIEHHN BBIMONHAIOT (PYHKIUIO OXpPaHbI MHTEpE-
COB CYIIPYTOB, B 4Y€M BUIUTCS €T0 3HAUYUTEILHOE TTPEenMyIIie-
CTBO IIEPE aHAJIOTMYHBIMU ITOJIOKCHUAMU HAILIMOHAJIBHOI'O
3aKOHO/IaTENIbCTBA, HOCSIIETO B OOJIBITMHCTBE CBOEM AMCIIO-
3UTHBHBIN XapakTep.
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CeronHs ceMeifHOe JKHIIHILE U1l OONBIIMHCTBA CYNPYTOB
SABIACTCA UX CAWMHCTBCHHBIM HEABUXHWUMBIM HMYIIECTBOM
JKIJIOTO HAa3HA4YeHHMs, a CIIOBATEIbHO, HYKIAETCS B OCO-
OOM MPaBOBOM PEryIUPOBAHUK. B CBsI3M ¢ 3THM, 10 HAILIEMY
MHCHHIO, HeO6XOILI/IMO BBCJCHUEC aHAJIOT'MYHbIX eBponef/i—
CKHM HMIICPaTHBHBIX IPABOBBIX YCTAHOBOK, PETYIHPYIOLINX
MPOLECC PACTIOPSDKCHUSI CEMEHHBIM JKUITHILIEM.

Bonee npuemiiemoii npeacrasisiercs GppaHiry3ckas npax-
Tuka: wHQopMammsa 00 W30paHHOM CyHpyTraMH pPEKHUMe
UMYIIECTBAa COACPIKUTCS B PEECTPe aKTOB TPAXKITaHCKOTO
COCTOSIHHMSI, UMEIOLIeM ITyOJIMYHBIN Xapakrep. DTuM obecrie-
YHBaeTCsS CBOOOIHBIN JOCTYI 3aHMHTEPECOBAHHBIX JIMII K Ta-
koit napopmanuu [3].

Takum oOpa3oMm, B benapycu ckiiaapiBaeTcs COOCTBEHHAs
cHCTeMa CYIPYKECKUX JOTOBOPOB, OTIINYAIOLIAsCS OT Opay-
HBIX JIOTOBOPOB B 3apyOe)KHBIX CTpaHax. B cBor ouepenp,
Ha6ﬂloﬂaeTCﬂ MO3UTHUBHAA TCHACHI M, BbIpA)KCHHAsA B BBC/IC-
HHUH CHCTEMBI PETHCTPaLii OpavHbBIX JOTOBOPOB, IMOXOXKEH
Ha (paHILy3CKyI0 MOJIENb, TO3BONISIONIYI MaKCHMAIbEHO 3a-
LIUTUTH [IpaBa KPEAUTOPOB. B TO ke BpeMsl CTOUT IIPU3HATS,
YTO B HAI[MOHAJIBLHOM IpaBe HEOOXOIMMO BBECTH HMIIEpa-
THBHBIC YCTAHOBJICHHMS, KaK T€, YTO JCHCTBYIOT B €BpOICH-
CKOM 3aKOHOJATeJIbCTBE B YACTH PACIPOCTPAHEHUS PeKUMa
OOLIHOCTH Ha CeMeWHOe KWJIUIIE I OXPaHbl MHTEPECOB
CYIIPYTOB.
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PA3BBUTHUE I'PA’KTAHCKOI'O ITPABA BCCP BO
BTOPOM IMOJIOBUHE 40 — 80-x TOJIOB XX BEKA

banaxonoe P.A. (FHUII)

Pa3surue npaBa BCCP Bo BTOpoil nonosune 1940-x — B
1980-e rr. XX Beka MOXKHO pa3feIUTh HA TPU HAIIPABICHHUS.
Bo-nepBbIxX, ObUTH MPHUHATHI OOIIECOIO3HbIE HOPMAaTHBHbIE
AKTBI, KOTOPBIE PacIpOCTPAHSUINCH Ha BCE PECITYOIIMKH, BXO-
nusiie B coctraB CCCP. Bo-BTOpbIX, MPOUCXOINIIO pasrpa-
nuaenue komnereHmii CCCP B cTopoHy pecryOnuk, Haxo-
JIMBIIKMXCS B €r0 COCTaBe. JTO 03Ha4ano npuHstue «OCHOB
3aKOHO/IATENIbCTBA», U B COOTBETCTBUU C HUMH PECITYOIHKH
B cocrae CCCP mpuHMManm HOBBIE M TE€pPEeCMaTpUBAIN
JIEHCTBYIOLIME HA TOT MOMEHT KoJieKchl. B-Tpetbux, B BCCP
MIPUHUMAIIUCh COOCTBEHHbBIE 3aKOHOIATEIbHBIC AKTHI.

B nagane 40-x rogoB XX Beka BO3HHKIIA HYX/1a B yCOBEP-
IIEHCTBOBAHUM 3aKOHOJATENILCTBA B cepe TpaxTaHCKOTO
npasa. B 10BoeHHOE 1 NOCIIEBOGHHOE BpeMst ObUIO ITPUHSTO
MHOKECTBO OT/IEIBHBIX T'PAXKIAaHCKO-TIPABOBBIX HOPMAaTHB-
HBIX aKTOB, YTO BBI3BaJIO HEOOXOANMOCTh IPOBE/ICHHST HOBOM



CHUCTEMaTHU3aluK TPaKJAaHCKOro 3akoHoaarenbeTBa. B 1961
I. mpuHUMaroTcss OCHOBBI IPAaXIAaHCKOTO 3aKOHOAATEIhCTBA
CCCP u pecrry0nuK B €0 cOCTaBe — IepBasi 00IIecor03Has
xomudukanus HOpM TpaxkmgaHckoro mpasa CCCP (mamee —
OCHOBBI).

OCHOBBI CKJIQ/IBIBAJINICh U3 § pa3/ieioB, KOTOPHIC BKITIOUA-
71 B ce0s1 0011IMe TIOJI0KEHHS TPAXKTAHCKOT'O TIpaBa, HOPMBI O
npaBe cCOOCTBEHHOCTH U 00513aTENIbCTBAX, KOTOPbIE TIOMeEIlIa-
10T camble OOIIe TpaBuiIa O BHIAX OOS3aTENIbCTB, a TAKKE
OCHOBHBIE HOPMBI 00 aBTOPCKOM IpaBe, N300peTaTeIbCKOM
IIpaBe ¥ paBe Ha OTKPBITUE, KOTOPbIE BIIEPBbIEC ObLIN 3a(hUK-
CHpOBaHbI B €IHHOM HOPMAaTHBHOM aKTe.

Ccepa rpaxk1aHCKOTO IPaBOPETYIINPOBAHMS YBEIHIHIACH
nytem BOMpaHusi B OCHOBBI UMYILIECTBEHHBIX OTHOILECHUH,
HE pPEerIaMEHTHPOBAHHBIX JCHCTBYIOUINM pPaHEE 3aKOHO/a-
TEJILCTBOM, a TAK)KE HEKOTOPBIX JINYHBIX HEUMYIIIECTBEHHBIX
otHomeHui. [locne BBeneHus B neiictBue OCHOB IpakJaH-
CKOTO 3aKOHOJIaTeJIbCTBA B PECITyONIMKAX, BXOAAMINX B CO-
craB CCCP, 06110 MONIOXXEHO Ha4yaio pa3paboTKU MPOEKTOB
HOBBIX KOZIEKCOB.

Kypc pa3Butns rpaxJaHCKOTo mpaBa ObUT HAaIpaBlICH Ha
YKpPEIUICHHE TOCYAapCTBEHHOW COOCTBEHHOCTH, IUIAHOBOE
pa3BUTHE HAPOAHOTO XO34HCTBA, COBEPIICHCTBOBAHHUE IIpa-
BOBBIX CBSI3€M MEXIy XO3iICTBEHHBIMH OpraHM3AIMAMHU.
VYBeaM4eHO KOJIMYECTBO OOBEKTOB IpaBa JMYHON COOCTBEH-
Hoctu. Kak mpumep, MOXHO HpUBECTH TO, 4yTo B 1948 .
rpakAaHe TOMYYHUIN MPaBO MPHOOPETaTh AOM B OAWH HIIH
JIBa 3TaXKa C KOJIWYECTBOM KOMHAT OT OJIHOH 1o maTH [1, c.
118].

B BCCP noBsiit I'paxknanckuii xomekce (mamnee — 'K 1964
r.) 01 yTBepKIeH BepxoBueiM Cosetom 11 nionst 1964 r.
u BBezieH ¢ 1 sHBaps 1965 roma. HoBelii ['paxnaHckuil ko-
nexc BCCP cocrosm n3 8 pasgenos u 43 maB. B HeM ObiH
0003HaueHBl O0IIME TIONOKEHHS: MPAaBO COOCTBEHHOCTH,
[IPaBO Ha OTKPBITHSA, IPaBO Ha M300pETEHHs. U PasyMHbIE
TIPE/ITIOKEHNS], HACIIEACTBEHHOE IPABO, MPAaBOCIOCOOHOCTD
WHOCTPAHHBIX T'PaK/iaH, NI 0e3 Tpak/1aHCTBa, IPUMEHEHHUE
MEXTyHapOIHBIX comtanieHnit u gorosopoB. B I'K 1964 r.
OBUTH TOYHO ONpENENICHbI OOBEKTBI U COAEPKAHUE KaXKIOH
n3 GopM 00IIECTBEHHOH (COIMANINCTHYECKOI) COOCTBEHHO-
CTH, 2 TOYHEE KOJIXO3HO-KOOIIEPATUBHOM U IOCYIapCTBEHHOU
¢opmbl. PerymupoBaHne OTHOIICHUI JHYHOW COOCTBEHHO-
cTH OBIJIO HAIEJICHO HA HENOIYIICHHE €€ INepepacTaHHe B
YaCTHYIO.

[To cpaBHenmio ¢ mpemsiaynmM komexcom, 'K 1964 T
Oornee IMOJHO PETYIUPOBAT HWMYIIECTBEHHBIC OTHOIICHUSL.
bblna yBenuueHa poiib X034HCTBEHHOIO JOTOBOPA, MPaXaaH-
CKO-IIPaBOBOM OTBETCTBEHHOCTH NPEANPUATUN M OpraHu3a-
mmii [3, C. 307-442].

I'K BCCP 1964 r. Bkitouan pasziensl, KOTOPbIX HE ObLIO
B TIPEIBIAYIIEM KOJEKCE: O JOTOBOpPE MOCTABKH, JOTOBOPE
TIeperpaBbl, 0r0BOpE MOAPS/Ia HAa KAIIUTAIBHOE CTPOUTEIIb-
CTBO, JIOTOBOPE FOCYAapPCTBEHHBIX 3aKYIOK (ITOKYIOK) CElb-
CKOXO3SIMICTBEHHON NPOAYKLHH, a TAKXKE O KPEIUTHO-pac-
YETHBIX OTHOLICHUSX MEX.Iy opranuzanusvu. B HoBom 'K

1964 1. OpUTM cHienMaNbHbBIC pa3/ienbl: 00 aBTOPCKOM IIpaBe,
00 1300peTaresbCKOM MpaBe U IpaBe Ha OTKPHITHE, KOTOPbIE
paHbIIIe PETIAMEHTHPOBANINCH APYTUMH 3aKOHOAATEIBHBIMU
akTamu. B Oymymem nepedeHb MHCTHTYTOB TPaXIaHCKOTO
IIpaBa MOJBEPraJCcs N3MEHEHUAM U TOTIOJTHEHUsM [2, ¢. 634].

TloxBoast uToru, MOXKHO caeiiath BeIBOA, uto 'K 1964 1.
U BCE TPaXXJaHCKO-IIPABOBBIC HOPMATHUBHBIE aKThl, KOTOPHIC
MPUHUMAIIUCH TOT/A, OBbUI IMPOIYKTOM CBOEro BpemeHH. He-
CMOTpS Ha TO, YTO OHH SIBJSUTUCH BO MHOTOM HEPEIOBBIMH,
a TAaK)Ke yYUTHIBAIHM HEJOCTATKH IPOIUIBIX HOPMATHBHBIX
MIPABOBBIX aKTOB M KOJEKCOB, OHU BCELEJIO SIBISAIOTCS MPO-
JyKTaMH CBOETO BPEMEHHU M UX MOKHO Ha3BaTh TaKOBBIMH,
TaK Kak OHM Pa3padaThIBAIICH MO/ CONNATUCTHICCKYIO MO-
Jielib 00IIecTBa ¥ 9KOHOMHKH, UMesl B ce0e He CBOMCTBEH-
HBII COBPEMEHHOMY, KallUTAINCTHUECKOMY, OOIIECTBY IEIH
1 TIOHSATHSL.

Bce rpaxnaHCKo-IpaBOBbIE HOPMAaTHUBHBIE aKThI, | pak-
nmauckuit xkogekc BCCP m I'paxxmanckuii mporieccyatbHbIH
kozekc benmopycckoit CCP 1964 . perynmpoBamu chepy
rpaxaaHckux oTHomeHui B 40 — 80-x romax, HO X0f Bpeme-
HH, a TaK)Ke JAJbHEHIINNA KpaX COBETCKON CUCTEMBI CIIPOBO-
LIUPOBAII MOSBIICHUE HOBBIX HOPMAaTHUBHBIX IPABOBBIX AKTOB,
KOTOpBIE ke OOJIbIIEe COOTBETCTBOBAIM HOBBIM PEAIUSIM.
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POJIb TOT'OBOPHBIX OTHOIIEHU B
PURJITEPCKOM JEATEJIBHOCTH

bapanawmnuxk M.A. (FUII)

B coorBerctBum ¢ mynktom 11 IlpaBmn ocymectsie-
HUSI PUANITEPCKON aesTenbHOCTH B PecryOnmke bemapycs,
yTBepxkJIeHHbIX YKa3zom IIpesunenra Pecryonuku benapych
ot 9 sHBaps 2006 1. Ne 15 «O pudnTepcKoil 1esTensHOCTH B
Pecnyonmuke benapyce» (nanee — IpaBuna ocymiecTBiIeHUs
PHUITEPCKON AEATENBbHOCTH), PHUNIITEPCKas OpraHU3aLus
JIOJKHA OCYIIECTBIISITH CBOIO AEATEIBHOCTH B COOTBETCTBUHU
¢ TpeOOBaHUSIMU 3aKOHO/ATENBCTBA W CBOMMH 00s3aTellb-
CTBaMH I10 JOTOBOPY HA OKa3aHUE PUNITEPCKUX YCIyL.

Kak BuzHO, cogepxanue paccMaTpuBaeMON HOPMbI HOCUT
UMIIEPAaTHBHBIN XapakTep, HCXO/s U3 KOTOPOTO CIIEAYET, YTO
pHJITEpCKast OpraHu3alys He BIpaBe OKa3bIBaTh yCIyTH 0e3
HaJINYUsl JOTOBOPHBIX 00s13aTEIbCTB, BOSHUKIINX HA OCHOBA-
HUH 3aKJITI0YEHHOTO JIOTOBOPA MEXLy CyOBEKTOM XO3SIHCTBO-
BaHMs OKa3bIBAIOIINM PUINITEPCKUE YCIYTU U TIOTPEOUTENIEM.

Kpome Toro, Ha uMnepaTUBHBIN XapakTep AEHCTBYIOLIUX
HOPM 3aKOHOJIATEJILCTBA, PETYIUPYIOIEr0 PUAIITEPCKYIO Jie-

SATCIBHOCTL B 06lﬂeM 1 TOTOBOPHBIC OTHOUICHUSA B YaCTHO-
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CTH, yKa3bIBaeT M TO, YTO BCE 3aKIIOUCHHBIC JTOTOBOPHI Ha
OKa3aHHE PUAITEPCKUX YCIYT IMOJUIEKAT CTPOrOMY YUeTy
U PETUCTPALMK B KHUIE PETHCTPAIMU JOTOBOPOB, MOPSIIOK
Be/ICHUST KOTOpOil ompeneneH MHcTpyknneil o mopsake Be-
JIeHUs] KHUTH PErHCTPaliy JOTOBOPOB Ha OKa3aHHUE YCIyT
PUAITEPCKUMH  OpraHu3alusMu, yTBepkaeHHou Ilocra-
HoBJIeHHeM MuHuncTepeTBa foctuinn Pecriyonukn benapych
ot | urons 2009 . Ne 42 «O Mepax Mo COBEPIICHCTBOBAHUIO
pURITEPCKOH AesTenbHOCTH B PecyOmmke bemapycey.

Crenyer OTMETHTB, YTO JIOTOBOPHBIC OTHOLICHHUS HTPAIOT
KJIIOUEBYIO POJIb B OKAa3aHUU YCIYT HE TOJIBKO PUINTEPCKUMU
OpTraHHU3aLUsIMU, HO U HHBIMHU CyOBEKTaMH XO3sIHCTBOBAHUS,
OKa3bIBAIOMIMMH PA3INYHOTO POJa YCIYTH Wi paboThl, T.K.
HaJIM4Me JI0roBOpa, 3aK/IIOYEHHOIO B NMUCHMEHHOW (opme,
SIBISIETCSI TapaHTHEH HCIIOTHEHHs 00s3aTeNbCTB KOTpPareH-
TaMH, a TaKXKe B CITydae HEBBIIIOJIHEHUS STHX 0053aTeIbCTB
CTaHCT OCHOBAHUEM I 3alllMThl HAPYIICHHLIX MpaB B Cy-
JIeOHOM WJIM MHOM TIOpSAKE, MPEeLyCMOTPEHHOM 3aKOHOZA-
TEJILCTBOM HJIH COIVIalIeHneM ctopoH. Kpome Toro, 1oroBop
npejcTaBsier co0ol IMBWIIM30BaHHYIO (OPMYy B3auMO-
JIEMCTBHS MEXLy CTOPOHAMHU B PaMKax JIOTOBOPHBIX 00s3a-
TEJIBCTB.

HecMmoTpst Ha AOCTaTOYHO KECTKYIO peryIaMEeHTaIUIo J10-
TOBOPHBIX OTHOLICHUH MEXIY PUAITEPCKUMH OpraHU3alu-
SIMH M TIOTPEOUTEISIMU PHANITEPCKHUX YCIyT, (OpMyIHpOBKa
JIOTOBOpA Ha OKa3aHHE PUITEPCKHUX YCIyr HE Halllla CBOE
OTpa’keHHE B 3aKOHOJATEIbCTBE. B 3TO cBsA3M 1menecoodpas-
HO 00paTUTHCS K HOpMaM JeHCTBYIOMIETo [ paxk1aHCKoTo KO-
nekca Pecniyonuku benapycs (nanee — I'K), B coorBeTcTBHM
C ITyHKTOM TIepBBIM CTaThil 390 KOTOpPOTO IOTOBOP — 3TO
COIVIAIIEHHE JIBYX MJIM HECKOJIBKUX JIUII 00 yCTAaHOBIICHUH,
M3MEHEHHMH WM NIPEKPaIleHHH MPaKAaHCKUX [IPaB U 00s13aH-
HOCTEM.

BMmecTe ¢ TeM CBOIO TOYKY 3pEHHUS] OTHOCHTEJIHHO (hop-
MYJIMPOBKU NOHATUA Jorosop Bbickasail B.H. I'ogyHoB, oxa-
PaKTepu30BaB €ro Kak BOJIIEBOM aKT JBYyX TOBAapOBIIA/EIIbIIEB,
CYIIHOCTh KOTOPOTO COCTaBJSIET OOMEH Ha OSKBHBAJICHT-
HO-BO3M€3/1HOM ocHOBe [1, c. 805].

ITockonbKy B 3aKOHOJATENBCTBE OTCYTCTBYET (hOPMYIH-
POBKa TOHATHS JOTOBOpa HA OKa3aHUE PUAITEPCKHUX YCIYT,
rojiaraéM HeoOXOIMMbBIM B IIEPBYIO OYEPE/b OIPENIENUTh, K
YHUCITy BO3ME3JHBIX MM O€3BO3ME3IHBIX JOTOBOPOB OTHO-
CHUTCSl pacCMaTpHUBAEMBbIH I0TOBOP.

Hrak, cornacHo crarbe 733 'K qoroBop Ha oxazanue pus-
JATEPCKUX yCIYT OTHOCUTCS K KATErOPHHU JOTOBOPOB BO3ME3/I-
HOTO OKa3aHWs YCIYT, IYITAaBHOW YEpPTOW KOTOPOTO SBISIETCS
€ro TOBapHO-JICHEKHBIH Xapakrep. B cilydyae ¢ gorosopom
Ha OKa3aHHE PUAITEPCKUX YCIYT, YCIyra WJIH HECKOIBKO
YCIIYT BBICTYTAIOT B POJIM TOBApa, B PE3YyNIbTATE HOIYyUCHUS
KOTOPBIX Ha MOTPEOUTEIIS BO3JIOKEHA 00SI3aHHOCTb OIUIATHTh
UX B COOTBETCTBHU C yCIOBHSIMHU 3aKJIFOUCHHOTO JIOTOBOPA U
110 Tapu(aM yCTaHOBJICHHBIM 3aKOHO/IATEILCTBOM.

Crnenyer ormeruts, uto B PecnyOnuke benapych crou-
MOCTh PHAIITEPCKUX YCIYT MONTydmsia 3aKkperuieHue B Ta-
pudax (craBkax) Ha PHANTEPCKHUE YCIyTH, B TOM YHCIE Ha

66

PHUITEPCKHE YCIYTH 10 COICHCTBHIO TPH 3aKJIIOUCHHH, HC-
TIOJIHEHHH, TTPEKPALCHUH JJOTOBOPOB KYILIH-TIPOAAXHU 00b-
€KTOB HEJBIKMMOCTH, YTBEpKAEHHbIX IlocTaHOoBICHNEM
Cosera Munnctpos Pecryonuku bemapyce ot 14 mapra
2008 1. Ne 386 «O HEKOTOpBIX Mepax Mo peanu3aluy Ykaza
[Ipesunenta Pecny6muku bemapycs ot 28 despanst 2008 T
Ne 140» (nanee — Tapudsr).

Hcxonst m3 aHanM3a paccMaTpUBAaeMOro J0roBopa OTHO-
CHUTENIBHO KPUTEPUSI BO3ME3AHOCTH, CIEAYET MOAUYEPKHYTh,
YTO OH SBIISICTCS €lle M IMyONWYHBIM JOTOBOPOM, T.K. 3a-
KJIIOYAETCsl MEXAYy KOMMEPYECKOW OpraHu3aluei, B poJiu
KOTOPOW BBICTYNAECT PUAITEPCKasi OPraHU3alUs, OKa3bIBa-
fomas ycryru U norpedbureneM. Kak ormewanochk pawee,
CTOMMOCTh PHUAITEPCKUX yciyr B Pecmybnuke benapych
3aKperuieHa B YTBEPXkKAEHHBIX Tapugax, yCcTaHOBICHHBIX
JUISL BCEX MOTPEOHTENeH, 32 HCKITIOUEHHEM TeX, KOTOPBIM 3a-
KOHOJaTeNbCTBOM TIPEOCTaBICHBI JbroThl. Hanpumep, mpu
OKa3aHUM PUAITEPCKUX YCIYT JIBTOTHI IPEAOCTABISIOTCS
TOJIBKO TOTPEOUTEISIM, BKIFOYEHHBIM B OT/CIBHBIC CIIHCKU
MHOTOJIETHBIX CeMeH, PH MPebABICHUN UMU JOKYMEHTOB,
MOATBEPKJAIOLINX UX CTATYC.

OcoOeHHOCTBIO TTyOJIMYHOTO JIOTOBOpA JJIsl KOMMepue-
CKOM OpraHM3alluy SBJSIETCS 3aMpeT Ha OTKa3 B €ro 3aKiIrode-
HUHM MTPYU BO3MOKHOCTH MIPETOCTABUTD TOTPEOUTEITIO YCITyTH.
JlaHHbIE MONIOXKEHUS 3aKperuieHsl B crathe 396 I'K.

Takum 00pazom, puasiTepcKas OpraHu3alls HE BIpaBe
OTKa3aThCsl OT 3aKIFOYCHUS JIOTOBOPA HAa OKa3aHUE PUIITEP-
CKHUX YCIYT C JINIIOM, OOpaTHBIINMCS ¢ TPOCHOOH MX OKaza-
Hus. BMecre ¢ Tem, kak 0TMEHalloCh paHee, MPeUIoKeHHe O
3aKJIIOYEHUH JIOTOBOPA HAa OKa3aHUE PUAITEPCKUX YCIYT CO
CTOPOHBI CyOBEKTa, OKa3bIBAIOIIEI0 HA3BaHHBIC YCIYT, pac-
LEHNBAETCS TPAXKIaHAMH, JKEJAOIMMHU TPHOOPECTH 00bEKT
HEJIBIPKUMOCTH KaK TOHYK/IEHHE K BCTYTUIEHHIO B JIOTOBOP-
HBIC OTHOIICHHMS, T.€. HApyIIEHHE MX MpaBa Ha cBOOOMY 0-
roBOpa.

Bo uzbexxanue KOJUIM3UH OTHOCUTEILHO TOTO, KTO OTHO-
CUTCS K MOTPEOUTEISIM YCIYT PHAITEPCKON OpraHH3aluy
B 4aCTH LIECTOM IIyHKTa Broporo IIpaBui ocyumiecTsiieHus
PHUITEPCKON AEATETBHOCTH C(HOPMYIUPOBAHO, UTO TOTPE-
OWTEINb YCIYT PUAITEPCKON OpraHu3aluy — GU3HIECKOE HITH
IOpPUIMYECKOE JIUII0, KOTOPOE NMEET HaMepeHne 00paTHThCs
3a OKa3aHHEM PUAITEPCKUX YCIYT OO KOTOPOMY PHJNITEp-
CKast OpraHM3aIMsI OKA3bIBACT MX.

B 370l cBA3M NMLIO, KOTOPOE HE HaMEpEeBAETCs 3aKIIO-
9aTh JOTOBOP HA OKa3aHUE PUANTEPCKUX YCIYT, CChUIAsICh HA
cBOOOIy /1IOTOBOpA, HE BIpaBe TPeOOBATH MPEAOCTABICHUS
PHURITEPCKUX YCIYT, MPEAYCMOTPEHHBIX TOTOBOPHBIMHU OT-
HOUIEHUSIMU.

Ha ocHOBaHMU HM3JI0KEHHOTO MOJNaraeM, 4To JAOroBOP Ha
OKa3aHUE PUAJITEPCKUX YCIYI MOXKHO COPMYIUPOBATH Kak
MTICBMEHHOE COIVIAIIEHUE, 3aKII0YacMOe MEXIy PHIJITEp-
CKOH opraHm3anmeil u morpeduTesneM (MOTPeOUTENSIMH),
MIPEIMETOM KOTOPOTO SIBIISETCS PUAITEpPCKasl yciyra Wid
YCIIYTH, HOCSIIIIE BO3ME3IHBII XapakTep.
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HOHATHUE U CYIIHOCTDb
MOPAJIBHOI'O BPEJA

Bbapvikun B.H. (BUII)

Kareropust koMHneHcanuu MOpPAJIbHOTO BpE/la BBI3BIBACT
MIPUCTAJIBHBIA HHTEPEC B CHITY TOTO, YTO OH 3aTParuBaeT Cy-
IIECTBEHHBIE CTOPOHBI BEChMA PACTIPOCTPAHEHHOTO CETO/IHS
SIBIGHUSI — 3aIUTHl YECTH, JOCTOMHCTBA, J0OPOro MMEHH,
JienoBoi permytanuy. [1oBbIIEHHBINH HHTEPEC K JAaHHOH TeMe
00yCIIOBJIEH TaK)Ke PacTyLIMM YUCIOM JeJl JAHHOW Karero-
pHH B cynax o0l IOPUCTUKIINN.

I'paxxnanckuit Konexe PecnyOmuku bemapycs (manee —
I'K) npenycmarpuBaeT BOZHUKHOBEHHE 0053aTEIbCTB BCIIEA-
CTBHE MPUYNHEHUS Bpesia APYroMy JIHIly, WIIM TaK Ha3bIBae-
MO JETUKTHOI OTBETCTBEHHOCTH.

Tak, Oenmopycckoe 3aKOHOAATEIBCTBO IPEIyCMaTpUBAET
TPH BHAA BpeAa, MOMYUYHBINNE 3aKperuieHne B mase 58 T'K:
Bpel, NMPUYMHEHHBIH >KU3HH WM 3[0POBBIO TPaKIaHHMHA,
BpeJl, IPUYMHEHHBIN BCIEICTBHE HEOCTAaTKOB TOBapa, pabdo-
THI WIH YCIYTH, MOpAaJbHEIN Bper [2].

JleranpHOE OIpE/ICNICHUE TOHATHS «BpeI» B TIpakAaH-
CKOM 3aKOHOJIaTeIbCTBE OTCyTCTBYeT. Ilox Bpegom nonuma-
€TCsl BCSIKOE YMaJIeHHEe MMYIIECTBEHHOTO I JIMYHOTO Ora-
ra, IpUHaAJIEKAIIEro onpeaeseHHoMy auny [3, c. 146].

JlroGast u3 GopM Tpa)kaHCKO-TIPABOBOM OTBETCTBEHHO-
CTH peanu3yeT B OOJbIICH CTETIEHN OAHY U3 ABYX (QYHKIMH —
KOMITEHCAllMOHHO-BOCCTAHOBUTEIBHYIO, KOTOpasi OTpa)kaeT
MIPAaBOBYIO MJICI0 O HEOOXOJMMOCTH BOCCTAHOBHTH ITPEKHEE
TIOJIOKEHUE HApPYIIEHHBIX TI'PaKIaHCKO-TIPABOBBIX OTHOIIIE-
HUMH, 100 mTpadHy!o, [elh KOTOPOW — HaKa3aHHe ITPaBOHA-
pyummrens [4, c. 658]. @yHKIMOHATIFHOE Ha3HAUEHHE TaKOH
(OpMBI OTBETCTBEHHOCTH, KaK KOMIIEHCALUSI MOPAIbHOTO
Bpela, UCXO/Is M3 €€ Ha3BaHWUs, JOJDKHO 3aKJII0YaThCs, Mpe-
/1€ BCETO, B pean3alii IMEHHO KOMIIEHCAIlUOHHO-BOCCTa-
HOBUTEIBHON (DYHKIINU.

B cBs131 ¢ U3II0KEHHBIM MOXHO C/ETIATh BBIBOJI, YTO KOM-
MIEHCAIIMOHHO-BOCCTAHOBUTENbHASL (DYHKIIMS, HECMOTpSI Ha
Ka)KyIIyIOCsl OYE€BUIHOCTD, HE SIBIISICTCS TIIABHOM I KOM-
TICHCAIIMM MOPAJIBHOTO Bpela M, KpOME TOTO, MMEET B ee
paMKax Kakoe-TO HHOE COepIKaHue.

B cB3M ¢ 3TUM BO3HHKAET OCHOBHASI MBICIIb, YTO KOM-
TICHCAIMS MOPAJIBHOTO Bpe/ia pearn3yeT NPEeHMYIECTBEHHO
mrpadHyo GyHKIHIO OTBETCTBEHHOCTH. HekoTopsle uccie-
JTOBAaTEeNT! M BOBCE BO3BOMAT IITpadHYIO (QYHKIHIO B abco-
JIIOTHYIO, TIpeJyIarasi pacCMaTpuBaTh €¢ Kak COIUAIbHO MPH-
emiieMyro (hopMy 4acCTHON MECTH.

Eme onue HI0OaHC — cr1oco0 OIpeseneHns pa3Mepa KoM-
nencanuu. [IpaBo ompenensaTs pa3Mep NPHHAIICKHUT CyIy
Ha OCHOBAaHHUHM Ha3BaHHBIX B cTaThax 152 u 970 I'K kpurepu-
€B: XapaKTep U CTETeHb CTPAIAHUH MOTEPIIEBIIET0, CTEICHb
BUHBI IPUYUHUTEIS Bpeia, HHBIC 3acCIy KUBAIOLINE BHUMA-

HUSI 00CTOSITENIBCTBA, COOOPaKEHUSI pa3yMHOCTH U CIIpaBe/l-
JUBOCTH [2].

3aKOHOMATETHCTBO TpeOyeT YUHUTHIBATH COOOpaKEHUS
PasyMHOCTH W CHPABEUIMBOCTH, YTO TAK)KE MOAKPEIIISIET
MBICJIb O CXOXKECTH C HeyCcToMKoi. Kpome Toro, cyn HaxoauT-
Csl B YCIIOBUSIX HEOOXOIMMOCTH, UCXO/sl M3 MaT€pUalbHOTO
TIOJIOXKCHUS] TIPUYUHUTEIST Bpe/la, Ha3HAYUTh TaKOW pasmep
KOMIIEHCAIlMH, YTOOBI €€ BBIILIATa MOIJIA PealIbHO COCTOSITh-
s, TO €CTh, YTOOBI CyeOHOE PEIICHHE OKAa3aJI0Ch HCIIOTHH-
MBIM.

Takum 00pa3om, HEOOXOAMMO OTMETHTh, YTO KOMIICHCA-
IUsI MOPAJIHOTO Bpena siBisieTcs (popMoil OTBETCTBEHHO-
CTH MPEHMYIIECTBEHHO MTpadHOrO Xapakrepa, HO, BMECTE
¢ TeM, uepe3 peanusanuio mrpadHoil QyHKIMH OCyliecT-
BIIAETCS cenu(uIecKas M0 CBOEMY COJEPKaHHIO KOMIICH-
CaIlMOHHO-BOCCTAHOBUTEbHAS (DYHKIUS, 3aKIIOYAIOIIASCS
B BOCCTAHOBJICHUU CIPABCAJIMBOCTU Ha JABYX YPOBHAX: Ha
CyOBEKTHBHOM YPOBHE CaMOTO TOTEpPIEBIIETO W Ha yPOBHE
00IIIeCTBEHHOTO CO3HAHUSI.

ComiacHO IEHCTBYIOIEMY 0€IOPYyCCKOMY 3aKOHOAATEIIb-
CTBY 3aIllUTa MpaB OCYIIECTBISIETCS B TpexX (opmax: aaMu-
HUCTPAaTHBHOW, CyAeOHOM M IIOCPEICTBOM CaMO3AIIUTHI.
CriocoObl 3alIUTHI MpaB, MPENyCMOTpPEHHbIE crarbeil 11
I'paxnanckoro xomekca Pecmybmmkm bemapycs [3], moryt
MMEHOBaTh ()OpPMaMH 3aIUTHI €IIE U TTOTOMY, UTO, H30HMpast
Croco0 3aIuThl, Cy/ JaeT IPaBoByto (GOpMy CIIOPHOMY 00-
IIECTBEHHOMY OTHOIICHHIO [5, ¢.24].

Uro Takoe HemMaTepHaIbHbIC OJlara 1 NX ONUCAHUE, YETKO
yka3zansl B I'K. K HemarepuanbHbIM OiaraM OTHOCST: 4elo-
BEUECKOE JOCTOMHCTBO; 37I0POBbE M )KN3Hb YETIOBEKA; YECTb;
Pa3IMYHOTO POJA TAWHbI, pa3JIWYHBIC ABTOPCKHE IMpaBa U
WHbIE, YCTaHOBJIEHHbBIE 3aKOHOIATEIECTBOM.

Korzma paccmarpuBaroTCst HCKM OTHOCHUTEIBHO KOMIICHCA-
IIUM MOPAJILHOTO BPEJIa, TO CyA JI0JDKEH ONPE/ICITUTh CTENEHb
BHHBI MOACYAMMOTO M BCE BajKHBbIE 0OCTOATENHCTBA. 3aKO-
HOZIATEIbCTBO MPEAYCMOTPENO HCKIIIOUUTENBHO JICHEKHYIO
¢dopmy MopasbHOI KomrteHcanuu. [TosTroMy moctpagaBmmii
HE UMeeT NpaBa TpeOOBaTh B KAY€CTBE BO3MEIIECHHSI MOPaJIb-
HO Bpe/ia HU4Eero, KpoMe JICHET.

BwMmecTe ¢ Tem cya Bcerja y4MTHIBACT WHIUBHyaJIbHbBIC
0COOEHHOCTH MOCTPAABIIETO U 00CTOSTENBCTBA, B KOTOPBIX
[IPOU30LUI0 NPUUYMHEHUE MOPAIBHOIO Bpena. MopaiabHbli
BpEI MOXKET OBITh HAHECEH TOJIBKO (PU3NIECKUM JINIaM, U HH
B KOEM Clly4ae He IOpUIMYESCKUM JIMIaM. 3aKOHOIATeIbCTBO
0 MOPAJILHOM BPEJIe PACHIPOCTPAHSIETCS HA BCEX (PU3UIECKUX
JIVI, BKJIOYasi MHOCTPAHHBIX TPaXKIaH W JHIl Oe3 rpaxaaH-
CTBa.

3ammTa rpakJaHCKHUX MPaB — MPOLECC, CBA3AHHBIN C BO3-
O0OHOBJICHHEM HapYLIEHHBIX WM OCIIOPEHHBIX TPaKIAHCKUX
IpaB, U OCYILECTBISIETCSI CYJOM B COOTBETCTBUH C MOJIBE-
JIOMCTBEHHOCTBIO U TIOJICYAHOCTBIO, YCTAHOBICHHBIMH TIPO-
HeccyaIbHbIM 3aKOHOJATENILCTBOM, @ B IPEIYCMOTPEHHBIX
3aKOHOM CJIy4asiX — B COOTBETCTBUH C JI0roBopoM. CorliacHO
ct. 11 T'K 3amuTa rpaxIaHCKUX TpaB OCYIIECTBIACTCS ITy-
TEM TPU3HAHUS TIpaBa, BOCCTAHOBIICHUS TOJIOXKEHUSI, CyIIe-
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CTBOBAaBUIETO JI0 HAPYLIEHUs MpaBa, MPECEUCHUs ACHCTBHIH,
HapyAIIKUX IPaBO WIH CO3AAIOLINX YIpo3y €ro Hapyle-
HUSI, BO3MEIICHNUS YOBITKOB, KOMIIEHCAIIUU MOPAJILHOTO Bpe-
Jla 1 MHBIMH CIIOCO0aMu.

Takum 00pa3oM, MHCTHTYT KOMIIEHCALMH MOPAJILHOTO
BpeJla BBICTYIAET rapaHTHEN 3aIUThl 1 BOCCTAHOBIIEHHS Ha-
PYIICHHOTO TpaBa ¥ HHTepeca (YU3NIECKOTO JINIIA.
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IMPABOBOE PEI'YVINPOBAHUE
TPYIOBOM JEATEJILHOCTHA PABOTHUKOB
PEJINTAO3HBIX OPTAHU3AIIAI

bayman O.B. (FHII, I'poono)

B Pecnybnuke benmapyck neiicTByeT mpaBo Jir00Oro ue-
JIOBEKa CAMOCTOSITETIBHO ONPENENATh CBOE OTHOIIEHHE K
PEIUTHH, Yy9acTBOBATh B JIIOOBIX PEIUTHO3ZHBIX 00psiiax, HE
3aMpelIeHHbIX 3aKOHOM, cortacHo cT. 31 Koncturyuuu Pe-
ciyomuku benapycs (manee — Korncrurymms). Ct. 16 Koncru-
TYLIUH TAKXXE YCTAHOBJIEHO, YTO OTHOLICHUS PEIUTHO3HBIX
OpraHu3alUil ¥ TOCYIapCTBa PEryIHPYIOTCS 3aKOHOJATENb-
ctBoM Pecniybnuku bemapycs.

Penurnosnele opraHu3anuy OIUPAIOTCS B CBOCH jes-
TEJIBHOCTH Ha 3aKOHOMATEIhCTBO PecmyOnuku bemapych.
KnrogeBbIM HOPMaTUBHBIM IIPABOBLIM AKTOM B JJAHHOM BO-
npoce BeicTynaeT 3akoH Pecryonmuku benapycs «O cBobone
COBECTU M PEIUTHO3HBIX opranusaiusx» [1]. Penuruosnsle
OpraHu3aIliy, COrTacHo [ paxkaanckoMy Komekcy Pecmy6mu-
ku benapyce [2], ABISIOTCA HEKOMMEPUECKUMHU OpraHH3a-
IUAMUA. Onu BIIpaB€ OCYIIECTBJIATE NPEANIPUHUMATCIILCKYTO
JIESITENIbHOCTD JIMIIb JUIS IOCTHXKEHHUS IIeTIeH, paii KOTOPBIX
OHHU CO3/IaHbI, U COOTBETCTBYIONIYIO 3THM IesaM (4. 2 m. |
ct. 117).

Jnst oCyIIecTBIEHUSI CBOCH JIESITENbHOCTH PEIUTHO3HbBIE
OpraHM3alKi MOTYT MPUBJIEKATh IO TPYJOBBIM JIOrOBOpam
pabotuukoB. CoracHo ct. 34 3akona PecrnyOnuku Bena-
pychk «O cB0OOIE COBECTH M PEIUTHO3ZHBIX OPTaHU3AIUIXY,
TPYAOBBIC OTHOLICHUS PETYINPYIOTCSl 3aKOHOJATEIILCTBOM
Pecniyonmuku Benapych o Tpyzae. YeioBus Tpyna, GopMsl, CH-
CcTeMa M pa3Mepbl €ro OIUIaThl yCTAHABIMBAIOTCS HAa OCHO-
BaHHMU KOJUICKTMBHOTO JIOTOBOPA, COIVIANICHHS U TPYHAOBOTO
JIOTOBOpPa B COOTBETCTBUH C 3aKOHO/ATEIbLCTBOM Pecry0omu-
k1 benapycs. To ecTb, TpylOBbI€ OTHOLUEHUSI B PEJIUIHO3-
HBIX OPTaHMU3AMAX B 3HAYUTEIILHON CTENEHN PETYIUPYIOTCS
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Tpynossim konekcom PecryOnmuku benapycs [3]. Dto o3Ha-
YaeT, 4YT0 PadOTHUKM MOTYT paboTarh 10 OECCPOUYHBIM HIIH
CPOUYHBIM TPYAOBBIM 0roBopaM. OOs3aTeNbHO JOKEH OBITh
B PEJIMTUO3HBIX OPraHU3aLMAX W KOJUIEKTHBHBIN JI0TOBODP.

CoumanpHoe obecriedeHue pabOTHUKOB PEIMTHO3HBIX
OpraHu3aIuil peraMeHTupyercs cT. 35 3akona Pecmy6mm-
kn benapyce Pecniyommkn benapyck «O cBoOozne coBecTH u
pEIUTruo3HbIX opraHuzauusx». Ha ocHoBaHMM 3TOH cTarbu
rpakaaHe, paboTalome B PEITUTHO3HBIX OPraHM3aAMAX, U
CBSIILICHHOCTY)KUTEIH TIO/UISKAT COIMAIBHOMY olecrede-
HUIO M 00s3aTeIbHOMY TOCYIAapCTBEHHOMY COLIMAILHOMY
CTPaxOBaHMIO B COOTBETCTBHM C 3aKOHOMATENbCTBOM Pe-
cnyomuku benapyce. Pennrnosnsie opraHuzamuy mpomu3Bo-
JIT OTYKCIICHHsI B COOTBETCTBYIOLINE (DOHMBI B IOPSAKE U
pa3Mepax, yCTaHOBJICHHBIX 3aKOHO/IaTeNIbCTBOM PeciyOnuku
benapycs.

Cnenyer oTrmeTuTh, uto B PecmyOnuke benapych Hemo-
CTaTOYHO Pa3BUTO CIELHUAIBHOE MPABOBOE PETyINPOBAHUE
pabOTHHKOB DENUTHO3HBIX opranuzanuii. B obOocHoBaHme
9TOr0 MHEHMS XOTENOCh Obl MPUBECTH B MPUMEP 3aKOHOJA-
TenbeTBO Poccuiickoit @eneparmu. CormacHO 3aKOHOAATEIh-
ctBy Pecrryonuku benapycs paborars MoryT iuua c 16 ser, a
€ MUCbMEHHOTrOo cornnacus poaurenei — ¢ 14 ner (ct. 21 TK).
[Ipu sTOM, mONIaraem, 9To CleNaTh CBOOOMHBIN BEIOOD B Be-
POMCIIOBEAAHUH BOZMOXKHO TOJIBKO B O0JIee 3pesioM Bo3pacTte
— xots Obl ¢ 18 siet. B TpynoBom konekce Poccuiickoii dene-
panuy ycTaHOBJICH 3alpeT IIPH IpHeMe Ha padoTy B PEITUTH-
O3HbIC OpraHM3aIH JIUIL, MoJioxe 18 set (4. 2 ct. 342).

3acmyxuBaeT BHUMaHUs U 4. 3 cT. 3 TpynoBoro koxekca
Poccuiickoit @enepanuu, KOTOpOH MPERyCMOTPEHO, YTO Y
PEIMTHO3HBIX OPTaHM3alMi MOXET OBITH HPETyCMOTPEHO
BHYTpeHHee TpeOoBaHHE 00 MCIIOBEJIOBAHNHM KOHKPETHOM
PEIUTHUH.

PaboTHMKAaM pENUTHO3HBIX OpraHU3alnil ycTaHaBIMBA-
€TCsl HCHOPMHUPOBAHHBIN pabounii ieHb. JTO CBSA3aHO C TEM,
4TO, KaK MPaBHIIO, OOTOCIYKEHHs TPOXOAAT yTPOM U Bede-
POM, a TaKke MOCTOSIHHO ecTh paboTa B BeIXOHBIE THU. [1pn
9TOM JEHCTBYIOT OIpaHMUYEHHS MO MPUBJICUCHUIO K CBEPXY-
POUYHBIM paboTaM M KOMaHIANPOBKAM KEHIIHH.

PoccuiicknM 3aKOHOAATEIBCTBOM IPEAYCMOTpEHa BO3-
MOXXHOCTh YCTaHaBJIMBATh B PEIUTHO3HBIX OPraHU3AIUIX
JIOTIONTHUTEbHBIE OCHOBAHUS Ul YBOJIBHEHUSI COTPYJHHKA
(ct. 347 Tpynosoro koxekca Poccuiickoit denepannu). Oun
CBSsI3aHbl C HapylIeHHEeM pa0OTHUKAMU BHYTPEHHHX ycCTa-
HOBJIGHUH PEJIMTHO3HBIX OPTaHW3ALMH: HEyBaXKHUTEIHHOE
OTHOIIICHHE K CBATHIHAM; HEOPE)KHOE OTHOIICHHUE K NMYIIIe-
CTBY PEIUTMO3HON OpraHM3alliy; HEBBIOJHEHNUE KOHKPET-
HBIX MOJIOKEHUH BHYTPEHHMX YCTAHOBJIEHUH PEINTHO3HON
OpraHM3aliy; TpyOOCTh C TPHUXOXKAHAMM; pa3[iallcHue
CBEJICHUH, COCTABISIONMX KOH(UACHIMAIBbHYIO HH(pOpMa-
o 1 Ap. CanuraeM, 4TO Takas HOpMa MOXKET OBITh BBEAECHA
B TPY/IOBOE 3aKoHOAaTelIbcTBO Pecryomuku bemapycs. Ona
YCTPaHUT MMEIOLIMECs B HEM MpoOesibl U KOHKPETU3UPYET
MIPAaBOBOE PETYIMPOBAHNE TPyJa PAOOTHUKOB PEIUTHO3HBIX
opraHu3anuil.



Takum 006pa3om, MpaBoBoe NONIOXKEHNE pAOOTHUKOB PEITH-
TMO3HBIX OpraHM3alMii PerIaMeHTHPYETCsl TIIaBHBIM 00pa-
3oM TpynoBeiM Komekcom Pecrybmmku benapycs. IIpu aTom
B 3aKOHOJIATEIILCTBE CYIIECTBYIOT ITPOOEIIBI, KOTOPBIE, MO Ha-
LIEMYy MHEHHIO, CJIEJ[yeT BOCIIOJIHUTb.

[Nonaraem, 9T0 HEOOXOAMMO BHECTH 3allpeT Ha TPYIOY-
CTPOWCTBO B PEJIMIHO3HbIC OpPraHMU3aIlM{ JIUI, MoJoke 18
net. Ha 3axoHOaTeIbHOM YPOBHE CII€lyeT Pa3peIinuTh BKIIO-
9aTh TpeOoBaHNe 00 UCIOBEAaHUN KOHKPETHOM PETTUT UYL TS
0COOBIX KaTeropuii pabOTHUKOB (HAPUMED, CBSIIICHHUKOB).

TpynoBoe 3aKOHOATENBCTBO CIIEAYET TAKKE JOMOJIHHUTH
BO3MO)KHOCTBIO BKJIIOUCHHUS B TPYLOBOW JIOTOBOP IOIOIHH-
TEJIGHBIX YCJIOBUH YBOJBHEHHS PAOOTHUKOB PEIUTHO3HBIX
pabOTHHUKOB, BHITEKAIOIIUX M3 CHEUUPUKH UX JAEATEIBHOCTH
U TPYIOBOH (PYHKITHH.
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O TOCYJIAPCTBEHHOM NMO/JIEP)KKE CEMEIR
HNHBAJIHI0B

benosa H.A. (FHII, Ipoono)

27 deppais 2022 rona Ha peciyOIMKaHCKOM pedepeHy-
Me OesIopycCKuil Hapo MPOToJIOCOBAT 32 COXPAHEHNE COLU-
AJIBHOTO TOCY/JapCTBa, MOCKOJIBKY U3MEHEHNUS U JIOTIOTHEHUS
6enopycckoii KoHcrutynuu, B nepByto odepesb, Hanpasiie-
HBI, KaK yKa3aHo B mpeamOyrie, Ha (POPMHUPOBAHUE «COIIHATH-
HO CIIPaBEITUBOTO oo0mecTBay [1].

CyIIHOCTh COIMANBHOTO TOCYAapCTBa 3aKJII0YAETCs, Cpe-
1 TPOYEro, B TOJJEPXKKE HyKAAoMmuxcst rpaxkaaH. Kak
3akperuieHo B cT. 21 Koncrurynun PecnyOmukn Benmapycs,
«KaXJbl MMEET IIpaBO Ha JOCTOMHBIA YPOBEHb XXU3HHU,
BKJIFOYasl JI0CTaTOYHOE MHUTAHME, OICKIY, KHIbE M MOCTO-
SIHHOE YITyYIIeHHEe HEOOXOAMMBIX JUISi 3TOTO YCIIOBHI», a B
ct.47 ykazaHo, uto «locynapcTBoM peanus3yeTcsl MOJUTHKA
COLMAIbHOM MHTETPAIlNM WHBAIUIOB, CO3/IaHUs JIOCTYITHOM
Cpe/ibl ¥ yITyUIIeHHs KadecTBa UX JKU3HH, ITOJICPKKH CeMeH
¢ uHBanuuaMm» [1].

OpnHoii U3 HanboIee HyXKIAIOIINXCS KaTeTOPHH TpakaaH
sBIstoTCsl Hepaboratomue uaBanuabl I u Il rpynm. B coot-

BETCTBHUH C JICHCTBYIOIINUM 3aKOHO/IATEIECTBOM PectryOnmiku
benapych ycraHOBJIEH JOCTaTO4HO OOLIMPHBIA IMEpedeHb
Pa3INYHBIX JILTOT, MEP MaTEPHAIIbHON MOIEPKKH ATON Ka-
Teropuu rpaxaaf. Cienyer OTMETUTD, YTO pa3Mep COIMab-
HBIX BBIIUIAT, BKJIFOUas MEHCHM MO WHBAJIUAHOCTH, BeCbMa
HEBBICOK.

[lencuyn MO MHBAJMIHOCTH HAa3HAYAIOTCSl B CIICTYIOUINX
pasMepax: uHBanuuaMm | rpymnmnsl — 75 NpOLICHTOB, WHBA-
muaam Il rpymmer — 65 mporeHToB, nHBamuAaM 111 rpymmer
— 40 mpoueHTOB cpexHeMecsyHOro 3apaborka. Hambomee
YSI3BUMBIMH SIBJISIFOTCSI JIMIA, KOTOPBIE B CHITy OOBEKTHBHBIX
MIPUYMH HE MOTYT IPETEH/I0BaTh Ha JaHHBIN pa3Mep MeHCHH
(HampuMep, MoTyYeHHEe WHBAIMIHOCTH B Bo3pacte 21 roja,
IIPU OTCYTCTBHU CTa)ka pabOTHI 110 IPUYUHE Y4eObl B U T.IL.).
MuHuManbHble pa3Mephl IEHCUI yCTaHABIMBAIOTCS: 10 | 1
II rpynnam naBanuaHocty — 100 npouenros, no III rpynmne
MHBaTUAHOCTH — 50 MPOLIEHTOB, MaTepsIM-TePOUHIM (He3a-
BHCHUMO OT TPpYMITBI HHBATHAHOCTH) — 100 IPOIIeHTOB MUHH-
MAaJIbHOTO pa3Mepa NEHCHH 10 Bo3pacty [2].

OueBHTHO, YTO Iepe]] TOCYIAPCTBOM U OOIIECTBOM CTOHUT
3aj1a4a 110 MOBBINICHUIO YPOBHS JKU3HU WHBAJIHMIOB. 3HAYHU-
TeJIbHAst 9acTh Harpy3KH 110 pean3alliy IpaBa MHBAJIN/IA Ha
JIOCTOMHBIN YpOBEHb KW3HM, BKJIIOYAs JOCTATOYHOE IMUTA-
HUE, OfEXKIY, )KWIbE W MOCTOSHHOE YIydIlIeHHe HeoOXoau-
MBIX JJISl 3TOTO YCIIOBHH, JIOKHUTCSI HA WICHOB CEMbH MHBA-
Iuja.

CeMelHBIM 3aKOHOJATENLCTBOM YCTAHOBJIEHO, YTO CEMbS
— 3TO 00BEIMHEHHE JINLI, CBS3aHHBIX MEX/y CO00ii, BeneHH-
eM 00IIIero X03s#cTBa, MpaBaMK U 00S3aHHOCTSAMH, BHITCKA-
IONMMA U3 Opaka, OMU3KOTO POACTBA, YCHIHOBIEHHS. [lpn
9TOM OJIM3KUM POJICTBOM CUMTAIOTCSl OTHOLICHHUS, BBITEKa-
IOIME U3 KPOBHOTO POACTBA MEXKIY POJUTEISIMUA U I€THMH,
POIHBIMH OpaThIMHU U CECTPAMH, JI€IOM, 0a0K0i 1 BHYKaMH.

Tpamuumy Hamero oOmniecTBa OCHOBaHBI Ha ITOMOIIH
YJIeHaM CEMbHU, B ClIydae OTCYTCTBHUS TaKOBOM, 3aKOHOJA-
TeJIb TPEyCMOTPEN BO3MOKHOCTh HAJIOXKEHNST AJIMMEHTHBIX
00s13aTenbCTB (IIaBHBIM 00pa3oM, Ha pOIUTENEH, aeTei).
J1oOpoBOsIbHAST TIOMOIIL OJU3KHM JIFOISIM, OCOOCHHO IpH
OTCYTCTBUH 3aKOHOJIATEJIbHO MM CyleOHO YCTaHOBIEHHOM
00513aHHOCTH, JIOJDKHA MOOIIPSATHCS. TOCYapCTBOM.

IIepeuens Mep 10 NOAAEPIKKE CEMEN MHBAJIUOB HE CTOJIb
o0ImupeH, He CUCTEMATH3UPOBaH, C HUM YaCTO HE 3HAKOMBI
JMIA U3 CEMbU MHBAJIM/A, MMEIOIIUE IIPaBO HA ONpE/eIIeH-
Hble JroThl. Cpenu OOIIEU3BECTHBIX — MEpBI, IPEIyCMO-
TperHble Yka3oM [Ipesunenta Pecmybmmku bemapycs ot 19
saBapst 2012 1. Ne 41 (B pen. ot 28 mas 2020 . Ne 178) «O
roCyIapCTBEHHOM aipeCHOM conManbHOM moMonm». OgHaKo
aJipecHas CoOlMabHasl IOMOIIIb HE PEIIaeT BCEX MaTepuallb-
HBIX M MHBIX TIPOOJIEM CeMEH, I/ie MMEETCsI HHBAJINJI, HOCUT
XapakTep BPEMEHHOM, SKCTPEHHOM I1OMOLIY.

B xauecTBe nmpumMepa rocy1apCTBEHHON IOMOILHM JIHULAM,
B CEMbE KOTOPBIX KHBET HHBAJIHI, MOXKET TAK)KE MTOCITYKUTh
MIPABUJIO, COITIACHO KOTOPOMY, JIUI[A, COMPOBOXKIAIONINE HH-
Banua0B | Tpynmel, AeTei-nHBANMIOB B Bo3pacTe 10 18 jer
B CaHATOPHO-KYPOPTHBIE MM O3/I0POBUTEIBHBIC OpraHn3a-
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1M, 00ECNEeYNBAIOTCS ITyTEBKAaMH Ha CAHATOPHO-KYPOPTHOE
JICYCHUE WIN 03J0poBiieHNe OecriaTtHo (0e3 JiedeHus) npu
YCIIOBUH, YTO HEOOXOIMMOCTD B TAKOM COIPOBOXKICHUH MO/~
TBEPXKJIACTCS  3AKJIIOUYCHHEM BpadeOHO-KOHCYIBTAIIMOHHON
KOMHCCHH TOCYJapCTBEHHOW OpraHM3alH 3IpaBOOXpaHe-
Hus [3].

OCHOBHOE BHUMAHUE YIEISIETCS TIOMOIIM POANUTEIISIM Jie-
Teﬁ-HHBaHHHOB. CeMbsIM ¢ COBCPUICHHOJICTHUMHA MHBAJIN A~
MH C JIETCTBA M WIEHAM CEMbH MHBIX KaTETOPUI MHBAJINIOB
TaKxke TpedyeTcs noauepxka. bonbmoe uncio moseii ocras-
JISTIOT paboTy, 4TOOBI YXaXKHBATh 38 POICTBCHHUKAMHU-UHBA-
JTUaMH{, ¥ UM HEoOXoIMMa Pa3HOIUIAaHOBas IOMOIIb TOCy-
JlapcTBa.

Bomnpocs!l 110 BO3MOXKHOM MaTepUalibHOW MOAJIEPKKE ce-
MEH WHBAJIUIOB HE SBISAIOTCS MPEIMETOM H3YydeHHs yde-
HBIX-TIPABOBEJIOB, HA HUX HE AKIECHTHPYEeT BHHMAaHHUE 3a-
koHoxarenb. B m. 3.1. Pemenust Koncturynuonnoro Cyna
Pecny6nmuku Berapycs ot 10 mapra 2022 . Ne p-1303/2022
«O coCTOSHIM KOHCTHTYIIMOHHOM 3aKOHHOCTH B Pecmy0mnu-
ke benmapych» oTmeuaercsi: «3akoHOIATENIO NPU JAlIbHEH-
IIIEM COBEPIICHCTBOBAHNH 3aKOHO/IATENbCTBA O COI[MATBHBIX
HOpMaTHBax HEOOXOIUMO TPEIYCMOTPETh AOTOIHUTEIIBHBIC
[IPAaBOBbIE MEXaHW3MbI, 00ECIEUHBAIOIINE [10CIIE0BATEIIb-
HOE€ TIOBBIIIEHHE MHWHHMAJIBHOTO IOpPOra OarocoCTOSHUS
TpakAaH M yAOBICTBOPEHUS PAIIMOHAIBHBIX MTOTPEOHOCTEH
4eJIoBeKa, HEOOXOIMMBIX ISl €ro (pU3HYEeCcKOro, JyXOBHOTO
U TBOPYECKOTO PA3BHUTHS, C Yy4ETOM (PMHAHCOBO-IKOHOMHU-
YECKUX BO3MOJKHOCTEH TOCylapcTBa JUIsl JOCTHKEHHS KOH-
CTUTYLIMOHHO-IIPABOBOI'O OPUEHTHUPA JOCTOMHOIO YpPOBHS
KWM3HU, KOTOPBIH JIEKHUT B OCHOBE COLMAIBHOMN NESTENBHO-
ctH rocyaapcersa (pemrenue ot 28 ampens 2021 r. mo 3akoHy
Pecnyonuku benapych «O0 n3MeHeHHH 3aKOHOB 110 BOIIPO-
caM COIMANBHBIX HOPMAaTHBOB U MUHUMAJIFHOHN 3apaOoTHON
mIate») [4].

KOHC‘{HO, Tpe6yeTc;1 BHCCTH U3MCHCHUA U NOIIOJIHCHUS B
3akon Pecnybmuku Bemapycs «O0 M3MEHEHHH 3aKOHOB TIO
BOIIPOCAM COLMAIBbHBIX HOPMAaTHBOB W MUHHMAJILHOM 3apa-
0OTHOI IUIaTBI», HO 3TOro OyaeT HeaocTaTouHo. JlomosHe-
HUSI ¥ N3MEHEHMS I0JDKHBI 3aTPOHYTh BECh MAaCCHB JIeHCTBY-
IOIIET0 3aKOHO/IATENIbCTBA, HE TOJIBKO O CONMAIIBHOM 3amuTe
u counansHoM obecrieuennn. Hampumep, B HanmoroBom ko-
JIEKCE, BO3MOKHO, YCTAHOBUTH HAJIOTOBBIE JIBIOTHI (COIMANb-
HBIC BBIUCTHI U T.I1.) JUIS JIMI] — WICHOB ceMei MHBAINIOB | 1
II rpynm u np.

3aKoHOMATEIIO ellle MPEACTONT OobInas padoTa, HalpaB-
JICHHAsI Ha peasn3annio MOCTaBICHHBIX 33/1a4 10 pa3paboTke
JONOJIHUTCIIbHBIX MMPABOBbLIX MEXaHU3MOB 110 O6eCHe‘-leHI/IIO
JIOCTOMHOTO YPOBHS >KM3HH BCEX Tpak[aH, BKIIOYas HH-
BINIOB ¥ WICHOB UX ceMel. DTa padoTa JI0JKHA HOCHUTH
CHUCTEMHBIN XapaKTep, IIPeyCMaTpUBarh OATOTOBKY CIICLIH-
aJIbHOTO KOIU(HUIIMPOBAHHOTO aKTa O COIMAIBLHON 3aIlInTe
WHBAJMJIOB M UX CEMEH.
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UCKYCCTBEHHBI UHTEJLJIEKT
B IUBUJIMCTUYECKOM
IMPOLECCE PECITYBJIMKU BEJIAPYCbH

bopucesuu A.A. (bUII)

CrienanucTbl OTMEYAlOT BXXHOCTh U MEPCHEKTHBHOCTD
BHE/IPCHHS TEXHOJIOTHI MCKYyCCTBEHHOTO MHTEIICKTA B CY-
JIONIPOM3BOJICTBO, M 3TO HEOOpaTHMOE SBICHUE, KOTOPOE
BJIMSIET HA BCE KITIOUEBBIC ACMEKTHI CYNeOHOH AeATeNbHOCTH
JUTS YITy9IICHHS] KadecTBa PAacCMOTPEHHUS [El, COBEPIICH-
CTBOBaHUS (JOPM M METOIOB OpPTraHM3aLMK paboThl Cy/IO0B, a
TaK)Ke MOBBIMIECHHUS OTKPBITOCTH MPAaBOCYAMS IS 00IIecTBa
[1,c.1].

CornacHo ct. 241 I'paxnaHCKOTO MpPOIECCyalbHOTO KO-
nekca PecnyOnuku benmapych cyn OIeHHMBaeT JTOKa3aTellb-
CTBa M0 CBOEMY BHYTPEHHEMY YOEKICHHUIO, OCHOBAHHOMY
Ha BCECTOPOHHEM, TOJIHOM M OOBEKTHBHOM HCCJIEAOBAHUM
B CyeOHOM 3aceJaHUU BCEX BXOISAIIMX B MPEIMET JOKa3bI-
BaHUS (PaKTOB, PYKOBOJCTBYSCH IIPH 3TOM TOJHKO 3aKOHOM
[2]. OueBumHO, YTO TAaKUMHU HPABCTBEHHBIMHU (haKTOpaMU
HCKYCCTBEHHBIM MHTEIUIEKT HEe 00J7aJaeT, Tak KakK sBISIEeTCS
oco0oit mporpammoit st IBM 1 sSBIsSIeTCS YacThIO 3aMBICIa
YeJI0BEKa.

B 3apy0erxHoii mpakTuke, yxke B 70-80 rogax XX cTonerus
YIOMHHAJICS BOTIPOC O TIEPCIIEKTUBE UCITOIB30BaHUS TUPPO-
BBIX TEXHOJIOTHII B Tpa’kJaHCKOM Ipouecce. B Hacrosmee
BpeMsl IaHHBIN aCIEKT BbI3bIBAET CEPhE3HBIN PE30HAHC.

M.M. CumakkeBUY OTMEYAET, YTO MOTEHIMAJIbHAs BO3-
MOYXHOCTh MPUMEHEHHSI HHCTPYMCHTOB UCKYCCTBCHHOTO MH-
TeJJIEKTa B TPa)kJIaHCKOM IIpoIlecce, a TakKe 0COOCHHOCTH
TaKOTO TPUMCHEHUS W BUIBI 3aJCHCTBYEMbIX HHTCIIICKTY-
AJIBHBIX CHUCTEM B CYIIECTBEHHOH Mepe OyayT 3aBHCETh OT
0COOEHHOCTEW CHCTeMBI IpaBa KOHKPETHOH CTpaHbl: Ha-
TpUMep, B CTpaHaX ¢ KOHTHHEHTAIBFHON CHCTEMOIl TipaBa, B
KOTOPBIX Cy/I€OHBIN TPELEJCHT HE MI'PAeT CTOJb 3HAYUMOM
POJH TIpH pa3pelIeHnH Ae, 3a1eiICTBOBaHNE CHCTEM HCKYC-
CTBCHHOTO WHTEIUICKTA, «3aTOUYCHHBIX» TIOJ aHAIIN3 WMCH-
HO CyJCOHBIX aKTOB, HE UMEET MEPBOCTEIIEHHOTO 3HAYCHUS
[3,c.6].

Vke ceigac CyIIECTBYIOT IMPUMEPHI UCIIONB30BAHUS HC-
KyCCTBEHHOT'O MHTEJIEKTa B CyIONPOU3BOCTBE, HAIIPUMED,



B ApreHtuHe npokyparypa okpyra bysnoc-Alipec B 2018
rogy mnoATOTOBWJIA MPOMEKYTOUYHBIC HWTOI'M IKCIECPHUMCHTA
mo ucrons3oBannio MU (mpunoxkenne Prometea) mo pas-
JMYHBIM KaTETOPUSM TPaXKJAHCKUX W aJMHUHHUCTPATUBHBIX
nent. Kak oka3anoch, MECTHBIMHU CY/IbSIMH OBbLIH YTBEPIKICHBI
100% permmennii, mpuHATHIX 32 2018 rox ¢ MOMOIIBIO HCKYC-
cTBeHHOro uHtemuiekra. Mnu, nanpumep, B KHP ucnons3sy-
CTCA HCKyCCTBeHHbIﬁ HHTEIUIEKT B XO3SHCTBEHHOM cyno-
MIPOM3BOJICTBE, KOTOPBIN BEIET MPOLECC M BBIHOCUT CBOE
COOCTBEHHOE pElIeHHE, KOTOPOEe, KCTaTh, HE MOXET OBITH
00)KaJI0BaHO, MOUICKHUT NPUHATHIO U ucnoiHenuto. B CILA
[TapTHEPCTBO MO HMCKYCCTBEHHOMY WHTEIJIEKTY, B KOTOPOE
BXoaMT Oosiee 80 KOPIIOPaTUBHBIX Pa3paOdOTUUKOB U MOJIH30-
Bareneit I, B Hauane 2019 roma omyOnukoBaio order 00
AITOPUTMUYECKUX MHCTPYMEHTAX OLIEHKH PUCKOB B CUCTEME
rpaxaanckoro npasocyaus CILA [4, c. 13].

Ceiiuac He MpeACTaBISIETCS] BO3MOXKHOW Hesl HaJ/lelIeHHs
HCKYCCTBEHHOTO MHTEIUIEKTa CTaTyCOM CyAbH, TaK Kak s
9TOTO, JUIS Havaja, IPUACTCS MPU3HATh NCKYyCCTBEHHBIN HH-
TEJUIEKT CyOBEKTOM IpaBa.

Ob6macTh CyieOHBIX pa30MpaTeNbCTB MOIBEPIIACh OTPOM-
HOMY BJIMSTHHIO CHCTEM Ha 0a3e MCKyCCTBEHHOTO MHTEIUICK-
Ta. YK€ ceiuac CylleCTBYOT CUCTEMBI, KOTOPbIE aHAJIU3UPY-
0T TIOTOK TPEIIEICHTOB, X HAa OCHOBE TOTO, UTO MPEAIaraeTcst
KakK THUIIOBOH KeHC, UCIIOIB3YIOTCS HEKOTOPHIE THUIOTE3bI U
MoA0MPAroOTCs MoXoXkHe nperneaeHTbl. CylecTByeT cucTeMa,
KOTOpasi aHAJM3UPYyeT MHUCHMEHHBIC (CYIeOHBIC) PElIeHHS,
JUIS. TOTO YTOOBI BBICTYMAIONIMH Ha TOH MM MHOM CTOpOHE
(amBOKAT) MUCANl MPABUIIBHO TEKCTHI, KOTOPBIE 3TOMY CY/IbE
OyZIyT TOHATHBI, IPU 3TOM Ja)Ke aHAIM3UPYETCs JIEKCHKa,
KOTOpast ObLIa ObI IPUBBIYHA IS CY/IBH.

Cucrembl HNCKYCCTBCHHOI'0O MHTECJIJICKTa MOIJIN 6])1 Mac-
COBO TIPHUMEHATHCS CyIeOHOI CHCTEMO, 0COOEHHO B YacTh
paccMOTpeHHMs THIIOBBIX Aei. Hanmpumep, B3bICKaHKE JTOITOB
3a J)KKX wim npusHaHue rpax<laHiHa HEAeeCIOCOOHBIM B
OOJBIIMHCTBE CITy4acB HOCUT THUIIOBOI XapakTep, T.€. BHIHO-
CATCS MJICHTUYHBIE 110 CBOCH CYTH PEIICHUSI HA OCHOBAHUH
MOXOXKUX MCKOBBIX 3asBJICHUU U 3asBJICHUI Ha Bblga4y Cy-
eOHOTO TpHKasa, HO B Pa3NUYHBIX (opMaTax Ha yCMOTpe-
HHUE CyAbU. DTO MO3BOJIIMIIO ObI COKPATUTh (DYHKITMH 3HAYH-
TEJIBHO IIEPErPYKEHHBIX CEKPETapeil CyloB U AaTb CyIbsM
BO3MOKHOCTH PaboTaTh C TPAaBOBHIM ITOMOIIHUKOM Ha 0aze
HCKYCCTBEHHOTO WHTEIJICKTA, KOTOPBIH 3a CEKYHJABI TOTO-
BUT NPOEKTHI JOKYMEHTOB, OCTaBJIsIsi KOHEUHOE pelIeHHEe 3a
Cyabe».

OnmHUM M3 TOTEHIMAIbHBIX HAMPABICHUH MPUMEHEHHS
CUCTEM HCKYCCTBEHHOTO MHTEJUIEKTa B IPAXKIAHCKOM CYIO-
MIPOM3BOJICTBE SIBISIETCSI ABTOMATH3MPOBAHHOE MCCIIEI0OBA-
HUE CyAeOHBIX PEUICHUH /sl BBIPAOOTKH PEIICHUN pa3ind-
HBIX IPaBOBBIX MPOOJEM MOCPEACTBOM 3aJeHCTBOBAHUS U
N3YYEHUsI COOTBETCTBYIOIINX 0a3 IaHHBIX.

B TO ke BpeMs MCKyCCTBEHHBIH MHTEIUICKT MOXET HC-
TI0JIb30BaThCsl IOPUCTAMU B KaueCTBE IOIACPIKKH JUIsL He-
JIOTYIIEHUs] YIMyIIEHNUs] OYEBUAHBIX TPOOIEM, a TaKkKe Ui
(OpMHUPOBaHMS W BBISBICHHS MOTCHIMAJIBHBIX apTyMEHTOB

W TUHAW 3amuTel. Wi, Hanmpumep, MOXKHO OyleT HCIONb-
30BaTh ABTOHOMHBIE CUCTEMbI PACIO3HABAHUS r0JIOCA, KaK
HCTLA U OTBETUMKA, TaK U JIPYIHX JIUL, 3aMHTEPECOBAHHBIX
B HCXOJIE JIena.

Hcxons U3 3T0T0 ClieyeT OTMETUTh, YTO TEXHOJIOTHH UC-
KyCCTBEHHOTO MHTEJUIEKTA MPU3BAHBI OKa3aTb CYIbE JIMILIb
COJICHCTBUE B PEILEHUU THUIOBBIX BOIIPOCOB, KOTOPBIE OC-
HOBBIBAIOTCS Ha CYNEOHBIX MpPEIENCHTAaX, KOIa ajJrOpuT™M
JIEHCTBUI HMEET YETKYIO IIOCIEA0BATENILHOCTh, YTO B UTOTE
MTOPOXKIACT CTAOMIIBHBIA U TapaHTHPOBAHHBIN PE3yiIbTaT.

B mpukazHOM MpOW3BOJACTBE HE HCKIIOYAETCS BO3MOXK-
HOCTb IPUMEHEHHUs HCKYCCTBEHHOI'O MHTEJJIEKTA, TaK Kak
moj00Hass paboTa HE CBS3aHA HANPSMYIO C aHAJIU30M IIpa-
BOOTHOILIEHUH CTOPOH M HOCHUT, B OCHOBHOM, TEXHUYECKUI
Xapakrep.

B Bompoce 0 npuMeHEHUH TEXHOJIOTHMH HCKYCCTBEHHOTO
HWHTEJJIEKTa 3a4acTyl0 HCCIIENOBaTEN-IOpPUCThl CTAJIKUBa-
IOTCS ¢ HEKOTOPBIMH Tipobiemamu. Tak, Hanmpumep, OTHOH U3
BaXHEUIIINX TTPOOJIEM SBIIICTCS CIIOCOOHOCTH OEIOPYCCKOTO
3aKOHOJIATENS YIepKaTh B MOAYMHEHUH JAHHBIA MEXaHU3M,
TaK KaK BCEM H3BECTHO, YTO YeM 0Ooyiee MOITHBIM SIBISICT-
Csl MHCTPYMEHT peOPMHUPOBAHUS CYICOHOW CHCTEMEBI, TEM
OoJiee OMacHBIM OH MOXKET OKa3arhCsi. M HeOmaronpusTHbie
MTOCTIEICTBUS TAKOTO TOAXONa TPeOyroT TIIATEIHHOTO pac-
CMOTpEHHUSL.

OTO aKkTyalu3upyeT HEOOXOAMMOCTh PACCMOTPCHHS BO-
Ipoca O TTOTeHINAIBHBIX HEAOCTaTKaX U IMpodiieMax ImpuMe-
HEHUSI TEXHOJIOTUN UCKYCCTBEHHOI'O MHTEJUIEKTA B CYJOIPO-
U3BOJICTBE.
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ODPOPMJUIEHHE I'PA’KIAHCKO-ITPABOBBIX
CAEJIOK HOCPEACTBOM JJIEKTPOHHOI'O
JOKYMEHTA

bopwesckaa A.3. (BHII)

3Hauenue GOpPMBI CACTKH 3aKITI0YaeTCs B 00CCIIEICHUH
€e JJOCTOBEPHOCTH, HOPMAJIbHOM, OOBEKTHBHOM BOCTIPHSITHH
CTOpOHaMHU U TPETbUMHU JIMLIAMU 1 OKa3bIBACTCA BaXKHBIM ITPpU
pa3pelIeHnH CIIOPOB M NPU3HAHUHM €€ IeUCTBUTEIBHOCTH.

TpamuunonHas kiaccu(UKanus TrpaskAaHCKO-IPABOBBIX
C/IEJIOK 110 (hopMe Tpe/lyCMaTpUBAET YCTHYIO U MUCBMEHHYIO
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(opMBI ceoK. AHANIN3 EHCTBYOLIETO I'PAXKIAHCKOTO 3aKO0-
HOZIaTEJIbCTBA TI03BOJISIET C/IENaTh BBIBOJ, YTO (hopMa CIEIKH
JIOJKHA OBITh NMUCHMEHHOW, HO B OMPE/IEICHHBIX 3aKOHOM
CITy4asix JIOITyCKAeTCs 3aKJIIOUCHNE CACTKH YCTHO.

Crarpa 161 I'paxmganckoro xozmekca PecmyOnuxu bena-
pycsh (manee — I'K) ycranaBnuBaet TpeOOBaHHS K TMHCHMEH-
HOH (popMe CIIeNIKU: «CJIeNTKa B IPOCTOM MICEMEHHON (opme
JIOJDKHA OBITh COBEpIICHA ITyTEM COCTABJICHHUSI TEKCTOBOTO
JIOKyMEHTa, BKJIOYast JOKYMEHT B 3JIEKTPOHHOM BHJIE (B TOM
YHCIIE ANICKTPOHHBIM JIOKYMEHT), BBIPAXKAIOIIETO €€ CoJep-
YKaHUe, KOTOPBIN TOIIMCAH JIMIIOM WJIM JIMIIAMH, COBEpIia-
IOIIMMH CHIENIKY ... ).

VYka3aHHbIC U3MEHEHHUS! ObIIM BHECEHBI 3akoHOM Pecrmy-
omuku benapycs ot 17.07.2018 1. «O BHECCHUU U3MCHEHUH U
JIOTIONTHEHWH B HEKOTOpPHIe 3aKoHbI Pecmyonuku bemapychby.
Bpone 051, TpebOBaHMs K TOHUMAHUIO MTHCEMEHHON (HhOPMBI
YCTaHOBJIEHBI YeTKO U KoppekTHo. Ho penakuus ct. 404 I'K
«®Dopma JOroBOpa», MPHUHATAasE HA3BAaHHBIM 3aKOHOM, BbI-
3bIBa€T HEKOTOPBIE BONPOCHL. B uactHOCTH, 4. 3 cT. 404 TK
IIpe/lycMaTpyuBaeT, YTo MUCbMeHHas (opMa JOroBopa CHH-
TaeTcs COONIOICHHON, €CJIM Ha MHChMEHHOE IMPEATIOKEHNE
3aKJIIOYHUTH JIOTOBOP ITyTEM HarpaBJICHHs TEKCTOBOTO JIOKY-
MEHTa, BKJIFOYasi JIOKyMEHT B JIEKTPOHHOM BHJI€ (B TOM YHC-
JIe BTIEKTPOHHBIA TOKYMEHT), B COOTBETCTBHH o cT. 408 T'K
JIMIIO, TTOy4HMBIIee 0(hepTy, COBEPIINT aKIENT (JIOMyCKaeTCs
U B 3JICKTPOHHOU (opMe), a TAaKKE B CPOK, YCTAHOBJICHHBIN
JUIS €€ aKIIENTa, BBIOIHUT AEHCTBUS 110 BBIMIOIHEHUIO yKa-
3aHHBIX B oepre ycnoBuii norosopa. [lo Hamemy MHEHUIO,
3[I€Ch PeYb UJCT HE O (popMe JOroBopa, a 0 Crocode ero 3a-
KITFOUCHUSL.

Takum o0pa3om, 3akoHOzATeNb K NMUCHMEHHOW (opme
C/IEIKM OTHOCHUT HE TOJIKO OopmileHHE ee Ha OyMa)KHOM
HOCHUTEJE, HO U IEKTPOHHBIA NOKyMeHT. KoHeuHo, MBI He
MOKEM TOBOPHUTH O JIETAJIHM3aLUHN CMApT-KOHTPAKTOB B IIpa-
BoBOM moJie PecyOmnuku benapych 11 Bcex CyObeKTOB Ipa-
BOOTHOIIECHUH, HO JIOJI’KHBI OTMETHTB, YTO B 3TOM HarlpaBJie-
HUM IPOBOJUTCS ITAaHOMEpHasi padora.

Tak, B meprozn 2018-2019 rr. 66U BHECEHBI COOTBETCTBY-
IOIIME M3MEHEHHUsS] B OTHOUIEHNH MUCBMEHHON (OPMBI crie-
JI0K (B (hOpME IIEKTPOHHOTO JTOKYMEHTA) U B IPyTHE HOpMa-
TUBHBIE IPaBOBbIe akThl PecryOnuku benapych, Harpumep, B
3axon ot 13.07.2012 1. «O rocynapcTBEHHBIX 3aKyITKaX TOBA-
poB (pabor, yciyr)», B [Toctanosnenne CoBera MUHHCTPOB
Pecniyonmuku Benapycs ot 15.01.2009 1. «O0 yTBepkIcHUA
TIPaBUJI NIPOJIA’KM TOBAPOB MIPH OCYIIECTBICHUN PO3HHUYHOM
TOPTOBIIN 110 00pasam» u JIp.

Kpome Ttoro, Obut mpuHsT psii crparerndyeckux HITA
B ctepe mudpoBm3anMy OOIIECTBA, B TOM YHCIIE M TPaxk-
JTAaHCKO-TIpaBoOBOTo 00OopoTa, Hampumep, Jexper Ne 8 or
21.12.2017 . «O pa3BuTun nnudpoBoii skoHoMuKH»; CTpare-
rus pa3BuTHs HHGOopMaruzannuu B Pecrryonuke benapyck Ha
2016 — 2022 rogst ot 03.11.2015 r.; I'ocynapcTBeHHas mpo-
rpamma ot 02.02.2021 r. «I{udposoe passurue berapycu»
Ha 2021 — 2025 rome».

UeMm xe omMYaeTcs NMUCbMEHHAs CAEIKa Ha OyMakKHOM
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HOcHuTee OT O(OPMIICHHS MOCPEACTBOM IECKTPOHHOH CBS-
3u? ['pakIaHCKUM KOJEKCOM K HHCBMEHHOMY oOdopmiie-
HUIO TIPUPaBHUBAETCA O(OPMIICHHE CAENKH IOCPEACTBOM
3NIEKTPOHHOTO JTOKyMeHTa. B cooTrBeTcTBHM cO CT. 1 3akoHa
Pecnyonmuku Benapyce ot 28.12.2009 1. (¢ U3BMEHEHHUSMHU OT
08.11.2018 1.) «O0 31eKTPOHHOM TOKYMEHTE U 3IEKTPOHHON
U(POBOH MOAIUCKH» TPEAYCMOTPEHO, YTO 3IICKTPOHHBIH
JOKYMCHT — 3TO HAOKYMCHT B JJICKTPOHHOM BHJC C PCKBHU-
3UTaMH, MO3BOJSIIOIIMMHU YCTAHOBUTH €TI0 IENOCTHOCTD H
TIOTTMHHOCTD, KOTOPBIE TIOATBEPKAAIOTCS ITyTEM IpPHUMEHE-
HUSI CepTUQUIMPOBAHHBIX CPEJCTB AEKTPOHHOM LU(PPOBOIi
MOAIIUCH C HCIONB30BAHUEM IIPH TPOBEPKE IEKTPOHHOM
U(POBON TOMIHMCH OTKPHITHIX KIIIOUCH OpraHM3aliy I
(u3nvecKoro Juia (JIIl), MOAMUCABIINX STOT IEKTPOHHBIN
JIOKyMEHT.

Takum 00pa3om, IEKTPOHHBIN JOKYMEHT IPHHIUITHAIIb-
HO (B aCIEKTE PEKBU3UTOB) HE OTIIMYACTCS OT TPEOOBAHUHN K
MTUCbMEHHON (JOpME CHIENIKU: HAaIN4IKe HEOOXOINMBIX PEKBU-
3UTOB, YCJIOBHH, ITPEAyCMOTPEHHBIX 3aKOHOJATEILCTBOM, H
TIOAITUCH CTOPOH CJ/ICJIKH, KOTOpast OCYIECTBIISIETCSI ITOCpe/l-
cTBOM IH(poBOif moanucu. OJHAKO HA MMPAKTHUKE EKTPOH-
HBIC CJICTIKH (B OOJBIIMHCTBE CITy4YaeB, JIOTOBOPHI) 3aKIII0Ya-
1oTCsl 0e3 ucronb3oBaHus udpoBoit noanucu. Hampumep,
JIOTOBOP BHYTPEHHETO CTPAXOBaHUS B 3JIEKTPOHHOM BHJIE
3aKJII0YaeTCs B OTHOILICHUHM TPAHCIIOPTHOTO CPE/ACTBA, 3a-
peructpupoBaHHoro B Pecnybnuke benapycs, 3akiouaercs
cTpaxoBaresieM 0e3 HCIOIB30BaHMUS AEKTPOHHOH U POBOH
TIOAITUCH.

Wnentudukanus CTpaxoBaresis U TPAHCIOPTHOTO CPEl-
CTBa OCYIIECTBIISICTCS ITyTEM YCTAHOBJIEHHSI COOTBETCTBUS
JTAaHHBIX, YKa3aHHBIX CTPAXOBATEICM NPH 3aKIIOUCHNH 3JIEK-
TPOHHOTO JtoroBopa. Yepe3 MHTepHET-CallThl CIEIKH MOTYT
3aKJIIOYaTheA B cienyronieM nopsake: click-wrap (Kimuk-mu-
LIEH3UN) — O3HAKOMHTBHCSI C YCIOBHSIMU JIOTOBOPA MOXKHO
TOJIBKO B TOM CIIy4ae, €Cii IpHoOpeTareib ToBapa, yCIyra u
T.I. «KJIUKHET» B COOTBETCTBYIOIIEE «OKOIIKO», MOATBEPK-
Jlast, TEM CaMbIM, 4TO OH COIVIACeH; browse-wrap (web-wrap)
(Opay3epHbIe JHMIIEH3UH) — B 3TOM CIIy4ae JIUII0, U3bsIBUBILICE
KEJTaHHE 03HAKOMHTHCS C YCIOBUSIMU JJOTOBOPA, MOXKET Tie-
PEHTH IO COOTBETCTBYIOIIEH CCBUIKE, WIIM BBICBEUHMBACTCS
HaAMXUChb O TOM, YTO, IIPOA0JI’)KAaA MOJIb30BATHCA OTUM CaﬁTOM,
OH IIPUHHMMAET YCJIOBHS COIIaIIeHus. B 3ToMm ciydae coria-
CHie IT0JIb30BaTeNsl He BRIPAXXEHO B sIBHOHM (opme. U, Tpernii
BapuaT, shrink-wrap (oOepTo4YHbIC JIMIIEH3UH) — B OTHO-
IIEHUH TPOrPaMMHOTO 00€CHEeYeHus], TOKyIasi IporpaMMy
JIMIO0 KOHKJIIOACHTHBIM JEHCTBHEM COIVIAIIACTCS C YCJIOBH-
stmu uneHs3uu [ 1, c. 364-365].

IloxBonst uTorn, HEOOXOAMMO OTMETHTbH, YTO HA CETOMI-
HAIIHUK JIeHb JCHCTBYIOIIMM 3aKOHOAATEIbcTBOM Pecry-
onuku benapych npenycMoTpeHo aBa crocoda MMCbMEHHOTO
oOpMIICHHS CIENKH — JOKYMEHT Ha OyMakKHOH HocHTene
WJIN 3JIEKTPOHHBIN JJOKYMEHT, KOTOPBIE JOJIKHBI COZIEPXKAThH
BCE MPEIyCMOTPEHHbIE 3aKOHOIATEIbCTBOM PEKBU3UTHI, U
JBe (PUKIMH MUCbMEHHON (OPMBI CAECIKH — aKLENT U JeH-
CTBWS, TPUPABHEHHBIC K AKIETITY, B TOM YHCIIE TIOCPEICTBOM



AIIEKTPOHHBIX ceTeil. Bee Oonee mmMpokoe MCIONb30BaHHE
WuTepHeTa ¥ APYruX 3JIEKTPOHHBIX CETed TpeOyeT COOT-
BETCTBYIOIIMX JONOJHEHUH U U3MEHEHUH B JEHCTBYIOLLEM
TPaXKIAHCKOM 3aKOHOJATCIIBCTBE C YUETOM OCOOCHHOCTEU

3THUX OTHOILICHUH.
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YCJOBUA ITPUBJIEYEHNSA PABOTHUKA K
MATEPUAJIbHOW OTBETCTBEHHOCTH

boxan B.U. (BHII)

VYcnoBust M MOPSIIOK TIPUBJICUEHUST paOOTHUKOB K Mare-
pHAIBHON OTBETCTBEHHOCTH OMNPEAEISIOTCA, MPEKIE BCEro,
Tpynossim konmekcom Pecmybmmxu bemapycrs (manee — TK),
nocranoBnenneM [Inenyma BepxosHoro Cyna PecryOmuku
Benapyce 26 mapta 2002 . Ne 2 «O npuMeHEHUH Cyl1aMu 3a-
KOHOZIaTEIbCTBA O MaTEpPHATbHONW OTBETCTBEHHOCTH paloT-
HUKOB 32 ymiepO, MPUYMHEHHBIH HAaHWMATEII0 MPU HCIION-
HEHUU TPYAOBBIX 00s3aHHOCTEN» (nanee — [locTaHoBieHue
[IBC Ne 2), npyrumMu akTaMu 3aKOHOJaTeIbCTBA, KOJJICKTHB-
HBIMH JIOTOBOPaMHM, COIJIAIICHUSIMA W MHBIMHU JIOKAJTbHBIMH
HOPMAaTUBHBIMH aKTaMH, 3aKJIIOYEHHBIMH W TIPUHSATHIMH B
COOTBETCTBUH C 3aKOHOJIATEIILCTBOM [ 1; 2].

OnmHUM W3 YCIOBMH BBIHECEHHUS! 3aKOHHOTO PEIICHHUS O
BO3MEIIEHUH MaTepUalibHOTO yllepOa, NPUYMHEHHOIo Ha-
HUMaTeT0 PAaOOTHUKOM IIPH HCHOJHEHWH TPYAOBBIX 00s-
3aHHOCTEH, sBJsIeTCs cobmronenne TpedoBannii ct. 400 TK,
B COOTBETCTBHUHU C KOTOPOW MaTepHasibHasi OTBETCTBEHHOCTh
pa0OTHMKA HAcTyHaeT NpH HAJIMYUU MPSIMOTO JEHCTBUTENb-
HOrO ymiepba (peanbHOro ymepda), IPUUYMHEHHOTO HaHU-
Marelilo0 MpH HUCIOJIHEHUH TPYIOBBIX oOsi3aHHOCTEH. [Ipu
9TOM TI0J] PeajbHBIM YIIEPOOM CIEyeT ITOHMMATh yTpaTy,
YXYIILICHUE WIN TIOHWKEHHE IIEHHOCTH MMYIIECTBA, BICKY-
1€ HEOOXOANMOCTb JJIsl HAHUMATEJIsl TIPOU3BECTH 3aTPaThI
Ha BOCCTAHOBJIEHHE, MPHOOpPETEHNE UMYILECTBA MM MHBIX
LIEHHOCTEH JTH00 MTPOU3BECTH U3IHIITHIC BHITUIATH [2].

[Ipu omnpenenenun pasmepa yuiepda y4UTHIBAETCS TOJIb-
KO peanbHbIN ymep0. HemomydeHHbIe TOXOIBI TIPH OIpee-
JICHWH pa3Mepa ymiepda He YUUTHIBAIOTCS, 38 HCKITIOUEHHEM
cilyyasi IPUYMHEHUs yiepOa He P UCTIOTHEHUN TPYIOBBIX
obs3anHOCTEH (1. 6 cT. 404 TK).

[lox mpoTHBONPAaBHBIM MOBEICHHEM pPAOOTHHKA ITOHU-
MaeTcs HEUCIOJHEHHEe WM HeHaJyIexaliee HCIOIHeHUE
00s13aHHOCTEH 1O TPYOBOMY JTOTOBOPY (KOHTPAKTY), TIPEA-
YCMOTPEHHBIX B HOPMATHBHBIX aKTaxX, B TOM 4YHCIe: Tapud-
HO-KBJIU(HMKAIIMOHHBIX CIIPABOYHUKAX, JOJIKHOCTHBIX HH-
CTPYKLUSIX paOOTHHUKOB, IIPAaBHJIaX BHYTPEHHETO TPYHZOBOTO
pacnopsika U T.I. [3].

Jloka3aTenbCTBOM YMBIIIUIEHHOTO MPUYMHEHHS Bpeaa pa-
6otaHKOM sBIsieTcs 4. 1 ct. 403 TK, rioe ckazaHo, uTo pabot-

HUKH — B pa3Mepe MIPUINHEHHOT0 M0 X BUHE yIepOa, HO He
CBBIIIIE CBOETO CPETHET0 MECSIYHOTO 3apadOTKa 3a TIOpUy HIIH
YHHUYTOKEHHE TT0 HeOPEKHOCTH MaTepraioB, momyhadpuka-
TOB, M3JIEJIUH (TIPOAYKIMN), B TOM YHCIIC TIPH UX U3TOTOBIIE-
HUHM, a TAK)KE 3a IOPUY WM YHUUTOKEHUE 10 HEOPEKHOCTH
WHCTPYMEHTOB, M3MEPHUTENBHBIX IPHUOOPOB, CHENHATBHOM
ONCk/Bl M JPYTMX TPEIMETOB, BBIJAHHBIX HAaHMMarelleM
pabOTHHKY B IOJIb30BaHME JIJIsl OCYIIECTBICHUS TPYJOBOTO
mporecca.

Jloka3arenbCcTBOM HEOCTOPOKHOTO TPUYMHEHHS Bpea
pabortHukoM siBisieTcst 4. 5 ct. 404 TK. B Heii roBopuTcst, uTo
yiep6 NpUYMHEH HEAOCTaueH, yMBIIITICHHBIM YHUUTOXKEHH-
€M WM YMBIIIIEHHOH mopyeil MarepuasoB, nonryhadpuka-
TOB, M3/IENUi (IIPOLYKLUH), B TOM YHCJIE MPU UX HU3TOTOB-
JICHUH, a TaKke MHCTPYMEHTOB, U3MEPUTEIBHBIX PHOOPOB,
CHELHUATbHON ONICKAbI U APYTUX MPEAMETOB, BBIITAHHBIX Ha-
HUMaTesleM pabOTHUKY B TOJIb30BAaHHUE ISl OCYILECTBICHUS
TPYAOBOTO MpoLecca.

B TpynoBom mpaBe AEHCTBYET NMpe3yMIIHsi HEBUHOBHO-
CTH JIUIa B NpUYUHECHUH yiuepOa. OOsM3aHHOCTh J10Ka3aTh
(baxT mpUUMHEHNS Bpeia, a TAKkKe HAINYNe JPYTUX yCIOBHH
MaTepHaJbHOM OTBETCTBEHHOCTH JIGKHUT HA HAHUMATEJIE.

HenomyctuMo Bo3ioxkeHHe Ha pabOTHHKA OTBETCTBEHHO-
CTH 32 BpeJl, KOTOPBIH OTHOCHUTCS K KaTETOPUH HOPMAJIbHOTO
MIPOM3BOJICTBEHHO-XO3SIHCTBEHHOTO  pHCKa  (IKCIICpPUMEH-
TaJIbHOE IMPOU3BOJICTBO, BBE/ICHNE HOBBIX TEXHOJIOTHH H JIp.)
[4, c. 1220].

Bompoc o mMarepuasibHOIl OTBETCTBEHHOCTH PaOOTHHKA
MOXET OBITh IOCTABJIEH TOIJA, KOIJa HAaHWMATelio, C KO-
TOPBIM OH COCTOMUT B TPYIOBBIX OTHOMICHHSX, IMPUYUHEH
TIPSIMOM JIeHCTBUTENBHBIN yiepO. YIymieHHas! BBIrosia MpH
OIpe/IeJIeHUH pa3Mepa ylepOa He yYUThIBACTCSl, 32 UCKITIO-
YEHHEM CiTydasl IPUYUHEHUs yIiepOa He MpU HCIIOTHEHUH
TPYIOBBIX 00s13aHHOCTEH (11. 6 cT. 404 TK) [2].

Hanumarenb, Bo3MecTuBIIMN yiiep0, MPUYMHEHHBINA pa-
OOTHMKOM TIPHU HCIIOJIHEHUH TPYIOBBIX O0S3aHHOCTEH ApY-
T'MM JIUIIaM, UMEET MIPaBO perpecca K TaKoMy paOOTHHUKY.

B 3aBucuMocTH OT pa3Mepa MaTepHaIbHON OTBETCTBEH-
HOCTH TIPaBO perpecca MOXKET OBbITh pealn30BaHO HaHMMa-
TEJIEM KaK BO BHECY/IeOHOM, TaK U B CyJIeOHOM ropsiike (CT.
408 TK) B cpoxwu, ycranoBieHHnsbie 4. 2 ct. 408 TK u u. 2 ct.
242 TK, KOTOpble UCYUCIISAIOTCS CO THS BO3MEIICHHS yIepoa
HaHUMATeJIeM IPYToMY JIHILY.

HezaBucumo otT pasMepa MaTepHaIbHONH OTBETCTBEHHO-
CTH ¥ CPOKa, UCTEKIIIETO TIOCTIe MPUIHHEHHS yepoa, paboT-
HUK MOXKET JJOOPOBOJBHO BO3MECTHTH €TO MOJHOCTBHIO HIIH
YaCTUYHO, A TAK)KE C COINIACUsl HAHUMATEJIs NIepeiaTh B CUET
BO3MEIIEHNS MPUINHEHHOTO yiiepda paBHOIIEHHOE NMYIIie-
CTBO MJIM MICITPABUTh TTOBPEXKICHHOE.

MOKHO clieniath BBIBOJ, YTO MarepualibHasi OTBETCTBEH-
HOCTHb Pa0OTHHMKOB 3a ymiepd, MPUIMHEHHBIN HAaHUMATEII0
TIPY MICTIOJIHEHUU TPYJOBBIX OOS3aHHOCTEH, HACTyHaeT MpH

COBOKYITHOCTH BBIIICYKa3aHHBIX YETBIPEX yCﬂOBHﬁ.
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O CYHIECTBEHHBIX YCJIIOBHUAX
JOT'OBOPA ITOCTABKU TOBAPOB B
HPEJIMTPUHAMATEJbCKOW TEATEJIbHOCTH

Bbykamuwui B.B. (bUII)

JloroBop IMOCTaBKH SIBISICTCS OJHUM M3 CAMBIX PacIpo-
CTPAaHCHHBIX U BAXXHBIX JOTrOBOPOB, 3aK/IFOYAE€MBIX B IIPEI-
MIPUHUMATENBCKON AesTeTbHOCTH. OH, KaK TpaBMIIo, Mpeod-
JazaeT B 000poTe peIHOYHOTO OOIIECTBA, T.K. MOCPEICTBOM
€ro OCYIIECTBIIETCSl TOBAPOOOMEH KaK Ha HAllMOHAJIBHOM,
TaK ¥ Ha MEX/JYHApOAHBIX PbIHKaX. MEXIy TeM, Ha OCHOBA-
HUH JIaHHOTO JIOTOBOPA OCYIIECTBIISIETCS TEPEX0/1 OOIIBIIOTO0
KOJIMYCCTBA UMYIIECCTBCHHBIX 6J'IaF 1 MaTCpUuaIbHbIX IICHHO-
CTel MEXy S9KOHOMUYECKUMH CyOBEKTaMH, BBICTYTAIOIIN-
MH B POJIH MTOCTABIIMKOB U ITOKyIaTEICH.

[TocraBka — 3TO JIOTOBOP B NMPEAIPHUHUMATEIBCKON J1esi-
TEJILHOCTH, 110 KOTOPOMY OPTaHU3allMU U WHANBHULyalbHbIE
MIPEANIPUHUMATENIM  PEATU3YIOT TOBAaphl, KaK 3aKylacMble
HUMH, TaK U ITPOU3BOAMNMBIC UMU. le/l 9TOM TOBAphbI MMOCTaB-
JISIOTCSI THO0 TPHOOPETAIOTCS KaK I COOCTBEHHOTO MIPOM3-
BOJICTBA M IOTPEOJICHHMS, TaK U ISl OCYIIECTBICHHS ONTOBOM
u (WIK) PO3HUYHOW TOProBiM, JUisi oOecreueHus: rocyjap-
CTBEHHBIX HYXXI, IUI1 BbIBO3a 3a mpenensl Pecrryonuku be-
Japych.

OmpeneneHue [0ropopa IIOCTaBKH 3aKOHOAATENILHO 3a-
KperieHO B cT. 476 I'paxkmanckoro koxmekca PecryOmmkn
Benapycp (manee — I'K), cortacHo KOTOpO# «I0 JIOTOBOpPY
MOCTaBKH IOCTABIIMK-TIPOJIABEL, OCYIIECTBISIONMNA Tpe-
MIPUHUMATENIECKYIO JeATENIbHOCTh, O0sI3yeTcsi nepenarb B
00yCITOBIIEHHBIH CPOK MIJIM CPOKH TPOU3BOANMBIC HITH 3aKy-
maeMbI€ UM TOBApbl NOKYHATC/IIO JJId HMCIOJb30BaHUA UX B
MPEANPUHIMATENILCKON AEATEIBHOCTH WIM B WHBIX IIETISIX,
HE CBS3aHHBIX C JIMYHBIM, CEMEHHBIM, JOMAIIHUM U WHBIM
10100HBIM HCTIONIB30BaHHEMY [1].

IIpn 3aKmoueHHn 0TOBOPA MOCTABKH OCYILECTBISETCS
JIOCTIDKEHHE CTOPOHAMH JIOTOBOpA B HauIexamield (popme
COoITalI€HUs 110 BCEM CYHICCTBCHHBIM YCJIIOBUAM B NIOPAIKE,
MIPElyCMOTPEHHOM 3aKOHOZIATEICTBOM, FOPHINUECKOE 3HA-

74

YEHHE KOTOPBIX COCTOUT B TOM, YTO OHHU SBJISIOTCSI HEOOXO-
JUMBIMU U TOCTAaTOYHBIMU JI 3aKJIFOYCHHUA 1OTr0OBOpa, 1 663
UX COIVIACOBAHUS OH HE MOXKET CUUTATHCS 3aKJIFOUCHHBIM.

Crnemyer OTMETHTH, YTO B IOPHIMYECKOW JHTeparype
U Hay4YHBIX ny6n1/11<aum1x MHOTHUMH aBTOpaMU-IOpHUCTaMU
IIPelycMaTpHUBAETCsl JOBOJIBHO Pa3BEPHYTHIN CHHCOK CyIlie-
CTBEHHBIX YCIOBUI HCCIIEAYEMOTO JJOr0BOpa, KOTOpBIE MoJIa-
raroT, 4TO K CYHICCTBECHHBIM YCJIOBHUAM JOroBOpa MOCTaBKU
CJIelyeT OTHOCUTh KOHKPETHOE HAaMMEHOBAHUE, KOJIMUYECTBO
1 Ka4eCTBO TOBAPOB, CPOKU MOCTABKU U LEHY U Ap. [2].

Ha Ham B3m1s7, a Taxoke UCXOIS U3 MOJIOKEHUN JCHCTBY-
IOIIEeT0 3aKOHOAATENFCTBA M CIIOYKUBIICHCS CyneOHO mpak-
THKH, KaK MIPaBUIIO, CYIIECTBEHHBIMH MOJIOXKEHUSIMU JUISI J10-
TroBOpa NOCTaBKH SABJIAIOTCA:

a) TpeaMeT JI0TOoBOpa (HaMMEHOBaHHUE TOBapa, €ro KOJH-
YECTBO, ACCOPTUMEHT, Ka4€CTBO M KOMITJIEKTHOCTb);

0) 1ieHa TOBapa;

B) CPOKH ITOCTaBKH.

CyIiecTBeHHBIM MOXET OBITh NPHU3HAHO, B IMPUHIHIIE,
m000€ yCJIoBHE, IIOMUMO YCIIOBHSI O TOBape U O CPOKE I0-
CTaBKH. DTO U YCIIOBHE O MOPSIIKE PACUETOB, U JaXKe YCIOBUE
0 TOM, TJI€ JIOJDKHBI PACCMaTPHUBATHCS CIIOPHI U3 JIOr0BOpa M
T.1. [71aBHOE, YTOOBI 3TH YCIIOBHsI ObLIM 00O3HAYCHBI B Ka-
YECTBE CYIIECTBEHHBIX, YTOOBI Pyrasi CTOPOHA YETKO ITOHU-
MaJla, 9YTO HECOTJIaCOBAHUE YCJIOBHS J0r0OBOpa IOCTABKH, O
KOTOPOM 3asIBJIsIeT KOHTPAreHT, OyJeT pacleHeHO Kak HoTepst
MHTEpeca ITOT0 KOHTPAreHTa K J0roBOpY B IIEJIOM, 3 IMEHHO
9TO XapaKTEepHU3yeT TO WM MHOE YCIIOBHE B KaueCTBE CyIlle-
CTBEHHOTO.

WTak, mpeaMeToM J0roBopa MOCTaBKH SIBISIOTCS JIIOObIE
HE U3BSTHIC U3 000pOTa JBIKMMBIE BEIH IIPU YCIIOBHH, YTO
OHHU 6y]1yT UCIIOJIB30BATHCSA B HpeﬂHpMHHMaTeﬂbCKOf/ll -
TEJILHOCTH WU B MHBIX LIEJIAX, HE CBSI3aHHBIX C JIMYHBIM, CE-
MEHHBIM, JOMAITHIM M MHBIM ITOJIOOHBIM HCITOJIb30BAaHHEM.
[Tpu »TOM He MMeeT MpPaBOBOrO 3HAYEHUsI, KAKUM 00pa3om
OHH OKa3aJINCh B COOCTBEHHOCTH (XO3SIICTBEHHOM BEJICHUH,
OTIEPaTHBHOM YIIPABJIEHWM) NpoaaBla (TOCTABIIMKA) JI0
nepesiady IMOKyNarelo: B pe3ysibrare coOCTBEHHOTO MPOU3-
BOJICTBA, 3aKyNKH Yy TPETbUX JIUI] HIIH TPHOOPETEHNS NHBIM
3aKOHHBIM CTIOCOOOM.

HeHa TOBapa TaAKXKC ABJIACTCA CYHICCTBEHHLIM YCJIOBHU-
€M J0roBOopa IOCTAaBKH, KOTOpPasi ONpENeIsieTCsl Corvalie-
HHEM CTOPOH. B Tex ciywasx, Korjga IieHa J0rOBOpOM He
NPE/lyCMOTPEHa M HE MOXKET ObITh OIpeJelieHa MCXOMs M3
€ro yCJIOBHH, OIJIaTa MO JI0OTOBOPY MOCTaBKH JOJIKHA OBITH
OCYIIECTBJIEHA TI0 IIeHE, KOTopast NMPH CPaBHUMBIX 00CTOs-
TENbCTBaX OOBIYHO B3MMAETCS 3a aHAJIOTHYHbBIE TOBApPhbI (H.
1 ct. 455, m. 3 ct. 394 T'K). Omurata ToBapa momkHa OBITH
BBIpaykeHa B Oesopycckux pyomsix. [Ipu Tom cTopoHs! BIpa-
BE [IPEAYCMOTPETh, YTO IEHEKHOE 00513aTEIbCTBO IO/UICKUT
omare B OEIOPYCCKUX pPyONsiX B CyMMe, SKBHBaJCHTHOU
OTIpeZIeTICHHON CyMMe B MHOCTPAHHOW BaJIIOTE WM yCJIOB-
HBIX JICHE)KHBIX eMHUIAX. B 3TOM ciydae mo obiiemy mpa-
BTy TTOJUIEKAINAs! OILIATE B PYOIIAX CyMMa OIPeIeNsieTcs 1Mo
COOTBETCTBYIOIEMY O(UIMaIbHOMY KypCy Ha JICHb IIJIaTeka



(ct.141, 298 TK).

B noroBope nocTaBKu MOXKET OBbITh BKJIIOYEHO YCIOBHE O
BO3MOXXHOCTH M3MEHEHUsI CTOPOHAMH IIEHBI TOBapa B 3aBU-
CHUMOCTH OT KOHKPETHBIX ITOKa3aTesel, KOTOphIE ee 00yCIoB-
JIUBAIOT.

HemanoBakHOE 3HAUEHHE MMEIOT TAKXKE YCJIOBHS O CPO-
Kax IOCTaBKU TOBapoB. Kak yxe oTMeudanock, yCIOBHE O
CPOKax BBINOJIHEHHUSI 00S3aTeNILCTB 10 JIOTOBOPY MOCTaBKH
B TIPaBOBOHM JIMTEpaType, Kak MpPaBHIIO, CUNTAETCS Cylle-
cTBeHHBIM. CpOK OyZeT OIpeAeNsThCs 10 MpaBmiIaM CT. 295
I'K, cornacHO KOTOPOIt «B ciIydasx, KOrna o0s3aTenbCTBO HE
MIPelyCMaTpHUBAET CPOK €T0 MCIONMHEHUSI U HE COIEPKHUT yC-
JIOBHH, MO3BOJISIIOIIAX ONPENEIUT 3TOT CPOK, OHO JTOKHO
OBbITh UCIIOJHEHO B Pa3yMHbIIl CPOK MOCJIE€ BO3HUKHOBEHHMS
00s13aTeTbCTBAY.

Cpok TMOCTaBKM MOXET OBITH OIPE/IENICH B JIOTOBOPE
[0-pa3HOMY, HAapUMep, MOCPEACTBOM YKa3aHUs KOHKPET-
HOW maTel (Mecsla, KBapTayia) Ju00 yKazaHHEM NEepHOIOB
MIOCTAaBKH B TEUEHHE CPOKa JeiicTBUsA norosopa. [locTaBimuk
IIPU UCTIOIHEHUHU I0TOBOPA, HE COJIEPIKAILETro CPOKa ITOCTaB-
KM, MOXET PYKOBOJICTBOBATHCS AUCIIO3UTHBHON HOPMOM CT.
478 T'K, npegycmarpuBaroliel MoCTaBKy TOBapOB MOMeECTY-
HO PaBHOMEPHBIMH MapTUSIMHU.

B Xozie mpoBeAEHHOTO HCCIIeI0BAHMS IPECTABIISETCS Lie-
necoobpas3ubM 1006aBuTE CT. 4761 'K «OcHOBHBIE TIOTOXKE-
HUS 0 3aKJIIOYEHUH JI0TOBOpa nmocTtaBku» PecryOnuku bena-
PYCh CIIEAYIOIIETO COACPIKAHMS:

«/loroBop MOCTaBKM CYMTAETCSl 3aKIIOYEHHBIM, €CIH
MEXIy CTOPOHaMH B TpeOyeMoil B MOJIEKAIIUX CIydasx
(dbopMe JTOCTUTHYTO COIVIAIIEHHE IO BCEM CYIIECTBEHHBIM
YCIIOBHSIM JIOTOBOPA.

CylIecTBEeHHBIMU YCJIOBUSIMH JIOTOBOpa IOCTaBKH TO-
BapoB SABJIAIOTCS YCIOBHUS O TpeJMeTe JoroBopa (0 HamMe-
HOBAHUH, KOJIMYECTBE, CPOKE MOCTABKH TOBAPOB, IIEHE WU
MOPSAAKE UX OMpEAETIeHUs), YCIOBHs, KOTOphle Ha3BaHBI B
3aKOHO/IATENIbCTBE KaK CYIIECTBEHHBIC, HEOOXOAUMBIE HIIH
o0s13aTenbHbIe s JOTOBOPOB IAHHOTO BH/IA, @ TAKIKE BCE TE
YCIIOBHSA, OTHOCHUTEJIBHO KOTOPBIX TIO 3aABJICHUIO OJHON U3
CTOPOH JIOJKHO OBITh JOCTUTHYTO COTVIAIICHHE).

AHanu3 CylecTByoLIel MpaBoBoi 0a3sl HOPMATHBHOTO
peryJiupoBaHus JIOTOBOpPA IOCTaBKH I103BOJIMI KBAJIU(H-
LIUPOBaTh JIOTOBOP MOCTaBKM TOBApOB KaK BHJ JOTOBOpA
KyIUIM-TIPO/IQXKN B TIPENPHHUMATEIBCKON JISSITEIbHOCTH, a
TaK)Ke MO3BOJIWII MPU3HATh €r0 MPAKTHUECKYI0 3HAYMMOCTh
Ha CETOJHSIIHNI A€Hb HE TOIBKO [UIS OTAEIBHBIX X035HCTBY-
IOMIMX CyOBEKTOB, HO W TaKKe JUI BCEH 3KOHOMHKH TIOCY-
JlapCcTBa.
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PA3JIMYMSA OIIIMUOHOB ITYT U KOJLJI:
IOPUINYECKHUE U DKOHOMUWYECKHE
ACIIEKTBI

Bacunesckuit A.B. (HI[3IIH)

Ha paccmorpenun manar HarroHansHOro coOpaHus Ha-
xomuTcs mpoekT 3akoHa Pecry6mukm bemapycs «O6 m3me-
HEHNU KOJICKCOB» (1ajee — 3aKOHONPOEKT). B momoxeHusx
3aKOHONPOEKTA MPEIyCMOTPEHO M3MEHEHHE U JOIOJIHEHUE
I'paxnanckoro xonekca Pecnyonmku bemapycs (mamee — 'K
Bbemapycn). B wacTHOCTH, HOpMaTHBHBIE TIPABOBHIC MpeE-
nucanus ['K Benapycu npemiaraercst 10NOTHUTH CTAThIMU
3991 «OnmmoH Ha 3aKiIodeHne aoroBopa» u 3992 «Ommu-
OHHBII JIOTOBOP».

3aMeTl/IM, 4qTO OGLHGCTBGHH])IG OTHOIICHUSA II10 CACIKaAM
C OIIIMOHOM YK€ TPOIOKUTENBHBIN TIEpHoJ] BPEMEHH pe-
TYIUpYIOTCS B 3aKoHozmarenbcTBe PecryOnmuku bemapych B
OTHOIIEHHH HOPMAaTHBHO OIIpEJIeNICHHOro Kpyra Jjui. Bae-
JeHue Ha3BaHHBIX crared B TekcT 'K benapycu o3Hadaer
YCT@HOBJICHHE MPABOBOTO DEryJIMPOBAHUS B OTHOIICHUU
LIMPOKOTO Kpyra cyobekToB. Takue n3MeHeHus1, 0 MpeiBa-
PHUTEJIBHBIM IPOTHO3aM, TOJIOKHUTEILHO OTPA3SATCSI Ha Pa3BU-
THM TpakJaHcKoro obopora. Bmecre ¢ Tem, s noctmxke-
HUs1 0003HaYEeHHOTO 3((Pekra MPaBONMPUMEHUTEIISM CIICIYET
MIPUWJIOKUTH JOIKHBIEC YCHIIHS B OCMBICICHUH 0COOCHHOCTEH
COBEPIICHUSI ONIIMOHHBIX 0053aTEIIBCTB.

B Hay4HO-IOIYISIPHBIX UCTOYHUKAX 110 SKOHOMUKE U IIpa-
By MOJ ONIHOHHBIM OOS3aTENLCTBOM B IIMPOKOM CMBICIE
MTOHUMAIOT JJOTOBOP, IT0 YCIIOBHSIM KOTOPOTO OJ[HA CTOpOHA
puoOpeTaeT MpaBo BbIOOpa (OMIUOH B Y3KOM 3HAYEHHH T10-
HSTHS) HA COBEPIICHNE CHACIKH KYIUTH-TIPOJAXXH HEKOTOPO-
TO KOJIMYecTBa 0a30BOT0 aKTHBA MO0 (PMKCHPOBAHHON LICHE B
COIVIACOBAHHBI CTOPOHAMH MOMEHT WJIM TIEPHO]] BPEMEHH B
Oynymem. Kak mpaBuiio, ykazaHHOE HMYIIIECTBEHHOE ITPABO
TIPE/IOCTABIISICTCS TI0 JIOTOBOPY 3@ JICHE)KHOE BO3HArpak-
JICHHE WM MHOE BCTPEYHOE IpeocTaBiieHne (OIUOHHYIO
npemnio) CTOPOHBI TAKOTO JOTOBOPA WMEIOT CIICHHAIBEHBIC
HaVMEHOBAHUs. YIIPaBOMOYEHHAsI Ha IPaBoO BHIOOpA CTOPO-
Ha WMeEHyeTcs JiepkarenieM (BiaJenblieM) OMIMOoHa (aHIII.
option holder), a cropona, mpeocTaBiIsArOMAs TaHHOE TIPaBO
— IIPO/IABIIOM (Ha/IKcaTesIeM ) ONInoHa (aHII. option grantor
win writer). TepMUH «0a30BbIi akTHB» 0003Ha4YaeT OOBEKT
MOTEHIIMATIBHOTO JJOTOBOPA KYyTIIH-TIPOAAXKH (K TPUMEPY, 3TO
MOTYT OBITH: IIeHHBIC OyMaru, BajfoTa, IPOLECHTHBIC CTABKH,
TOBapBbI, CIIEJKU C OMIIMOHOM U Jp.). [leHa 6a30Boro axkTuBa,
COIVIACOBaHHAsI CTOPOHAMH B JIOTOBOPE, HA3BIBACTCS LICHOM
UCTIONHEHUsI (aHIII. execution price).

Bbibop 1o onuuoHy B 00s13aTeNbCTBE CBOIUTCS K pea-
JU3alUK JIePXKATETIEM OJHOTO M3 BO3MOXKHBIX BAPHAHTOB:
COBEPUINTH COIIACOBAaHHBIE CTOPOHAMM JAEHCTBHUS OO OT-
Ka3aThCsl OT X COBEPIICHUs (B TOM YHCIie OC3/1eiCTBOBATD).
C KakIbIM M3 TaKMX BapHAHTOB OMIMOHHOE 00S3aTEIBCTBO
CBSI3BIBACT HACTYIUICHHWE Pa3JMYHBIX IOPUANYECKH 3HAYHU-

MBIX TIOCJICICTBUI B OTHOIICHHUHU [IPAB U 00s3aHHOCTEH CTO-
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POH II0 OCHOBHOMY 00S13aT€IILCTBY (JIOTOBOPY KYIUTH-IIPOJA-
xu). OTMETHM, YTO MPH OC3IACHCTBUU WU MPOIMYCKE CPOKa
UCTIOTHEHUSI OTIIHOHA, TIPaBa U 00S3aHHOCTH 110 OCHOBHOMY
00s13aTeNbCTBY HE BOHUKAIOT JIOO TPEKPAIAoTCsI.

B rpaxaanckoM 000poTe pa3inyaroT JjBa BUA ONIIMOHOB
«ITYT» U «KOIUD.

OmnuuoH «ImyT» (aHIII. put option) M3BECTEH TaKXkKe KaK OIl-
LMOH NPOJAaBLa, ONIMOH Ha MPOJIAXKy — MPEIOCTABISIET €ro
JIEp>KaTeNio TIPaBo BbIOOPA Ha COBEPIIEHHUE CAEIKH I10 TPO-
Jtaske 0a30BOT0 aKTHBA. DKOHOMHUUYCCKUH 3 PEKT MyT OIIIH-
OHa, KaK IPaBHJI0, B TOM, YTO JIEpKaTesib MOXKET H30aBUTHCSI
OT HEJIUKBHIHOTO 0a30BOr0 akTHWBA MO IEHE HCIIOIHEHUS
BBIIIIEC PEIHOYHOM HA MOMEHT PEaM3alliH OIIHOHA.

OniroH «kosu» (aHri. call option), ONMIMOH MOKyMaTes,
OTIIIOH Ha MOKYIKY — MPEJOCTABISIET €r0 JEPKaTeIto, YTo
CTaHOBHTCSI YK€ OYEBUIHBIM N3 HAUMEHOBAHMS, IIPABO BbI-
0opa Ha COBEPIIICHUE CACIKH IO MOKYNKe 0a30BOr0 aKTHBA.
OOBIYHO PKOHOMHYECKUH I(PPEKT KOMT OMIIMOHA TIPOSBIIS-
eTcs B TOM, YTO NPOJABEL] BIIPAaBEe MPUOOPECTH JTMKBHUIHBINA
0a30BbIil aKTUB 110 (PMKCUPOBAHHOH 1IEHE HU)KE PHIHOYHOU
Ha MOMEHT pean3aluy ONIHOHA.

Bapuant peanmzanum aepkarelieM HMYIIECTBEHHOTO
IpaBa BEIOOpa BO MHOTOM 3aBUCHT OT JIOXOJHOCTH OIIIIMOHA.
[To peHTabENBHOCTH (JIOXOTHOCTH) OIIIMOHBI MOTYT OBITH:
NpUOBUTBLHEIMU (AHMI. in the money), SKOHOMHYECKH HEH-
TpajbHBIMU (aHri. at the money) 100 yOBITOUHBIMH (HTII.
out of the money). Anuddepennumanns Ha BUAB B JAHHOM
Cllyyac OCHOBBIBACTCS HA MAaTEMaTHYECKOM COOTHOLICHUH
MEXAy LEeHOW 0a30BOro akTWBa (haKTUUECKH CKJIA/IbIBAIO-
mieiicst Ha peIHKe (TeKyIel IIeHo# ) 1 ieHoi 0a30BOT0 aKTHBA
COIVIACOBAHHOW CTOPOHAMHM B CJIeJIKE (IIEHHOW MCIOJHECHN)
YBEJIMYEHHOU Ha pa3Mmep ONLMOHHOM IpemMuu. B nensax sic-
HOTO 1 JJAKOHWYHOTO OOBSCHEHUS LICHY NCIIOTHEHUS], YBENHU-
YEHHYIO Ha pa3Mep ONIMOHHON MpeMuH, YCIOBHO 0003Ha-
4uM coOuparenbHON Kareropueil — pukcupoBaHHas LeHa. B
MaTeMaTHIeCKOM COOTHOIIEHHUH, IO KOTOPOMY OTIpEesieT-
Csl PEHTA0EIBHOCTh OIIMOHA, IEPEMEHHOW BEIMYHHOMN SIB-
JIsieTcsl TeKylas leHa 0a30Boro aktuea. B 3aBucumocTtH ot
TPEH/a pa3BUTHUS KOHBIOHKTYPBI PIHKA HA MOMEHT pealn3a-
IIUM ONIIMOHA BO3MOXHBI HECKOJIKO BaPUAHTOB ITOKA3aTEIs
LIEHBI: 1) 1IeHa HE U3MEHHIIACK; 2) TeKyIas IieHa MPEeBbICHIIa
(uKcHpoBaHHY10; 3) TEKyIIas IIeHa OKa3aIach HIDKE (PHKCH-
POBaHHOM.

[Tpu npounx paBHBIX YCIOBUSIX, 3aKJI04as CIENIKU C OIl-
IIMOHOM IIyT U KOJIJI, Oy/IyIne JepskaTen COOTBETCTBYIOIIE-
TO BHJA OIIMOHA MCXOMAT M3 HIDKECIICTYIONIMX MPOTHO30B
Pa3BUTHUS KOHBIOHKTYPBI PhIHKA.

Ilo cienke ¢ ONMIIMOHHOM KOJIJI IEP>KaTeNb UCXOHT U3 IIPO-
THO3a, YTO HAa MOMEHT PeaJn3alii OIIHOHA TeKyIas IIeHa
0a30BOT0 aKTHBa MPEBBICUT (UKCUpOBaHHYIO. [Ipy naHHBIX
YCIIOBHSIX JIEpXKATeNb CMOXKET MPHOOpecTH 0a30BbI aKTHB
TI0 LICHE HIDKE PHIHOYHOU. B cBOIO ovepernp ykazaHHOE Tpe-
JIOCTABJISIET €My BO3MOXKHOCTB IE€PENpoAaTh 0a30BbIi aKTUB
10 TEKYIIUM [IEHaM U MOIYyYUTh MAPKHHAIBHYIO MPUObLIb.
B npotuBHOM ciydae pepraresb pUCKYET JIMIIb PacXoaaMu
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B pa3Mepe OMIMOHHON npemun. Haamucarens onunona npu
3aKJIFOYEHUH CIIEJIKH C OIIIMOHOM KOJUI HAalpOTHB MCXOAUT
W3 IPOTHO3a, YTO IIeHa 0a30BOT0 aKTHBA JINOO HE N3MEHHUTCH,
0o TeKyliee ee 3HaueHue OyJeT MeHee (MKCHPOBAHHOTO.
[Tpn Takux oOCTOsTENBCTBAX AEpiKarelb He Oyler 3auHTe-
pecoBaHa B mproOpeTeHn: 6a30BOr0 aKTHBA, B TO BpeMs Kak
Ha/lKcaTeNb MOIyYUT FApaHTHPOBAHHYIO BHEpEaTN3alnoH-
HYIO TIpHOBLIb B pa3mMepe OIIMOHHON IIPEMUH.

Io caenke ¢ ONIIMOHOM ITyT MHTEPECHI CTOPOH MICHTHY-
HBl 0003HaYEHHBIM, BMECTEC C TE€M MPOTHO3bI, M3 KOTOPBIX
HUCXOAAT CTOPOHBI IMPU 3aKIIIOYCHUHN CHACIIKHU — IPOTUBOIIO-
JoXKeHBI. JlepykaTens TpearnoIaraeT, YTo IeHbl Ha 0a30BbIH
AKTHB HE M3MEHSTCS OO TeKymias IIeHa OKAXETCSl HIDKeE
¢dukcupoBaHHO. B TakoMm ciiydae pepikaresib MOXKET HOTpe-
060BaTh OT HAAMIKCATEINS IPHOOPECTH OA30BBIN AKTUB I10 TICHE
BBIIIIE PHIHOYHON M TEM CaMBIM IOJIyYHTh Map>KHHAIBHYIO
npuObLTL. Hajmicarenb HAPOTHB MPETOJaraeT, 4To TeKy-
mas 1eHa Ha 0a30BBI aKTHB IMPEBBICHT (PHUKCHPOBAHHYIO.
ITpn Takux oOCTOATENBCTBAX HAANHUCATENb, KaK U MO OIIIHU-
OHY KOJUI, ITOJIYYUT FAPaHTHPOBAHHYIO BHEPEAIU3AHOHHYIO
pUOBLIH B Pa3Mepe ONMIIUOHHON MPEeMHUN.

HarnsiiHo onpenienienne peHTabeIbHOCTH ONIIMOHOB KOJIT
U IIyT IPOAEMOHCTpUpPyeM Ha npumMepe. [Ipeanonoxum, 4ro
1 sHBaps YY9acTHHKH TPa)XIaHCKOTO 000pOTa 3aKIFOUMIN
OTIIMOHHOE 00s3aTenbeTBa Kot (myT). o yeioBusiM 3Toro
00s13aTeIbCTBA JIePIKATEIIb OMIIMOHA KOJUT (ITyT) MMEET Ipa-
BO KymuTh (mpoxats) 100 emuamIr 6a30Boro akTuBa (nanee
cokpamieHo — e.0.a.) o neHe 9 py6. 3a equnuiy. Cpox uc-
[IOJIHEHUS OIILMOHA YCTAHOBJIEH II0 €BPOIEHCKOM MOAENIU
1 ¢epamsa. OnmmoHHas MPEeMHs COTIIaCOBaHa CTOPOHAMH B
pasmepe 30 py6Oreii. B neHb ucnonHeHus omnuona rnexna 6a-
30BOT'0 aKTHBA 33 EIUHUIY COCTABUIIA!

a) 12 py6. OnumoH Kot mpu3HaeTcs NpuOBUTHHEIM. Jlep-
JKarenlb OIIMOHA KOJUI, peajn3ys MpaBo Ha NPHOOpeTeHHE
0a30BOro aKTHBa, NOIy4YaeT J0Xox B pazmepe 270 py6. = 100
e.0.a. * 12 py6. — (100 e.6.a. * 9 py6. + 30 py0.). Onmuon
IyT HAaIIPOTUB MPHU3HAETCS YOBITOUHBIM. [lepikarensb Omniuo-
Ha IyT, peayiu3ysl IpaBo Ha NPoAaXy 0a30BOro aKTUBA, MOJy-
gaeT yOBITOK B pazmepe 270 pyOrei;

0) 9,5 py0. ONIIMOHBI KOIUT ¥ YT MPHU3HAIOTCS YKOHOMHU-
yecku HeuTpanbHbIMU. 151 nepxarens pasmep J0xoaa Io
OTIIMOHY KOJUT MJTH YOBITKOB TIO OIIIIMOHY MYT cocTaBisieT 20
py6. =100 e.6.a. * 9,5 py6. — (100 e.6.a. * 9 py6. + 30 py0.;)

B) 6 py0. ONIMOH KOJJI NPHU3HAETCS yOBITOUHBIM, a YT
— npuOBLTHHBIM. MCcTIONHAS ONIIMOHHOE 0053aTENbCTBO AEp-
JKarellb OMIMOHA KOJUI MOJy4aeT yOBITOK, a JIepXKaTelb OIl-
[MOHA MyT — J0xo. B pa3mepe 330 pyd. = 100 e.6.a. * 6 pyO.
— (100 e.6.a. * 9 py6. + 30 py6.).

Takum 00pazoM, OIIMOHBI MyT W KOJJI Pa3IMYAIOTCS
MeXay co0ol 1O TpeciieyeMbIM YKOHOMUYECKUM LEJIsM,
HaINpaBIeHHOCTH JACHCTBUS U COIEPKAaHHIO MpaB U 00s3aH-
HOCTEH CTOPOH caeikH. PeHTabesbHOCTh OnnnoHa JUIs Jiep-
KaTeJid MPOABJIACTCS IO OIMMIIUOHY KOJUI B ITOJTYUYCHUN l'[pI/I6])l-
JIM WK TIPUOBUTBHOTO 0a30BOTO aKTHBA, @ MO OMIMOHY YT
B IepeHoce YOBITKOB Ha KOHTpareHTa WM N30aBICHUH OT



yObITOuHOTO 6a30BOTO aKTHBA («call the profit, put the loss»).

OCHOBHBIE 3TAIIbI PA3BBUTUS JOT'OBOPA
CTPOUTEJIBHOT'O NOAPAOA

Bepouukana U.K. (BHII)

Hcropuueckast smoxa LMBWIMCTUYECKOW HAyKH IIOKa-
3aja, 9TO JIOTOBOP TONpSIA SIBISIETCS CTApPEUIIMM BHIOM
IPaKIaHCKO-TIPABOBBIX  00s3aTENBCTB, pErIaMEHTHPOBAH-
HBI PUMCKUM IIPaBOM B paMKax PasHOBUIHOCTH JIOTOBO-
poB Haiima, HaiimMa pabotsl (location conductio operis). o
yrBepkneHnr0 M., BparwHCckoro, «IaHHAs TPYHITHPOBKA
C MO3UIMHM PUMCKOM JOKTPUHBI M JOTMBI MMeNa NITyOOKHUi
CMBICI, TIPEIoIarasi €ro BeIJeIeHHE B KJIacCH(UKAIINH J10-
TOBOPOB C NMPHUCYIINMH €My ITPU3HAKaMU U CBOHCTBEHHBIMH
ocobennoctssmMu» [1, ¢. 20]. PuMckoe mpaBo JOroBop moj-
psiAa OmpeAensio Kak TOTOBOp, MO KOTOPOMY OJHA CTOPOHA
— MoApsSTUMK, conductor, IpUHUMAET Ha cedsl 0053aTeIbCTBO
UCIIOJIHUTH B I0JIb3Y APYIoW CTOPOHBI — 3aKa3zuuka, locator,
M3BECTHYIO paboTy, a 3aKa3diK NMPUHUMAET Ha ceOs 00s3a-
TEJILCTBO YIUIATUTH 32 Ty paboTy ONpeeseHHOe AEHEKHOe
Bo3HarpaxaeHue [2, ¢. 458]. JlanHast neuHUIIAS TOCITYKH-
JIa OCHOBOHM NOAPSAHBIX OTHOLUEHUH B MOCIEAYIOLIUE I1e-
PHOJIBI PA3BUTHS IOTOBOPA, BBIICNSS B KAUECTBE OCHOBHOTO
KOHCTUTYTHUBHOI'O ITPU3HAKA — BBIIIOJIHCHUEC paGOTbI.

JlOpeBOTIOIMOHHOE 3aKOHOMATEIBCTBO CIENAN0 aKIIeHT
Ha CBSI3W JIOTOBOpA MOAPs/Aa C JJOTOBOPOM ITOCTAaBKH, BBI-
JIeNss ero NnpeaMeT, Kak «BO3ME3HYIO AEATeNbHOCTb, MpH-
BOIMIIYIO K TPEIyCMOTPEHHON OOCHMH CTOpPOHAMHM IICJH,
KOTOpasi COCTOMT JINOO B CO3/1aHMH HOBBIX MMYIIIECTBCHHBIX
00BbEKTOB, JTMOO B M3MEHEHHH IOJIOKEHHUSI UX B MPOCTPaH-
ctBe» [3, c. 457-458]. MHOTHE yYeHBIe-IIMBUINCTHI, 00pa-
masi cBOe HayyHOe BHHUMAaHHE Ha COBOKYITHOCTBH JIaHHBIX
JIOTOBOPOB, YTBEPKJAAJIU BIIOCICACTBHUU, YTO TaKasd B3aMOC-
BS3b PA3HBIX MO TPHUPOIEC 00A3aTeNBCTB HeciydaitHa. Tak,
B.I'. IllepuieneBry TpakToOBaj CTPYKTYpY AOTOBOpa MOAPS-
Jla yepe3 /1Ba CTPYKTYPHBIX 3JIEMEHTA: TPYIOBOH, B KOTOPOM
YUEHBI BHJIEN TOAPSTINKA B Ka9eCTBE MOCPEIHUKA MEKITY
CBOUM KOHTPAreHTOM M PabOodMMH, CHIIAMH KOTOPBIX OyneT
BIIOCJICACTBHUU BBIIIOJIHEHA JaHHAasA pa60Ta; H KalluTaJIuCTu-
YEeCKHif, B KOTOPOM Ha MOJIPSTIHKA BO3JIaraaach 00s13aHHOCTh
JIOCTABIISITh MaTepHall, MproOpeTaTh HeOOXOANMBIE OPYAHS,
TO €CTh (l)aKTI/I'-IeCKI/l BBIIIOJIHATH pa60Ty CBOUM WXKXIUBCHU-
eM [4, C. 542-543]. Tlocieqauit 2IeMEHT BIOCIEACTBUH OBIT
3aMMCTBOBAH OEJIOPYCCKUM 3aKOHO/ATeneM, 0003HAYMB €ro
B Ka4eCTBE KIIFOYEBOH 00S3aHHOCTH.

Ha panpHelinee pa3BUTHE CTPOMUTENBHOM OTpACiIM IO-
BT coObiThst 1917 Toma, akTHYSCKH OCTAaHOBUBIIIHC
IIPOLIECC HOPMOTBOPYECTBA I10 MOJPSILY BOOOILE U 110 CTPO-
UTENFHOMY TOAPSITY B yacTHOCTH. K Bompocam MoApsIHBIX
OTHOIICHWH W CTPOUTENBHBIM TpOoOIeMaM 3aKOHOAATEIb
BEPHYJICS] TOJILKO TI0 OKOHYaHUH 3THX coObITHii. B rocynap-
CTBE BO3HHKIA OCTpas HEOOXOOMMOCTh BOCCTAHOBJICHHS
pa3pylLIEHHbBIX 3/1aHNi, KOMMYHHUKaNWi, BOCCO3AAHUS TPO-

MBIIIUIEHHOTO MOTEHIMaNa, YTO MOATONKHYIO 3aKOHOAATENS
K BO3POXJACHUIO TaHHOT'O IMTPABOOTHOILICHU .

JanbHelinee pa3BUTUE JOTOBOPA CTPOUTENBHOIO IOM-
psAa B MOCIEPEBONIOLUOHHBIA MEPUOJ MPOIIO HECKOIBKO
3HAKOBBIX 3TAIOB, KOTOPhIE HAIIUIM CBOE OTPAKEHHE B HOP-
MaTHUBHOM 3akperieHnd. OCHOBY MOJPSIAHBIX OTHOIICHUH B
cdepe CTPOUTENHCTBA MOJIOKUIIO a/IMUHACTPATHBHOE PEry-
JIMPOBAHUEC UMYIICCTBEHHBIX OTHOIIIEHUH cpeau couuain-
CTUYECKHUX OpPraHM3alfii. 3HAKOBBIM MOMEHTOM B JAaHHBIH
MEPUOJ BBICTYNHI 3alpeT YUPEKACHUAM M HMPEANPHUITUIM
BCTyNaTh B NOAPAAHBIC OTHOIICHUS, 3a UCKIIFOUCHHUEM CTPO-
UTEIbCTBA COOCTBEHHBIMH CHJIAMHU JIMYHO [Uisi cebs1. Pa3Bu-
THE rOCyapCcTBa, FOCHOACTBO INIAHOBOTO XO351CTBA 03Tal-
HO BEPHYJIO BO3POXKJICHHE JIOTOBOPA, YCTAHOBUB PsiJ] OOLIUX
HOPM, PETYJIMPOBABIINX MOPANOK TUIAHUPOBAHUS, TPOEKTH-
poBaHMs, (PMHAHCHUPOBAHHUS W OCYIIECTBICHHS KalHTalb-
HOTO CTPOMTENLCTBA. B OTHOIIEHHH CYOBEKTHOIO COCTaBa,
JIaHHBIE NTPABOOTHOIIEHHS MPETEPIIENN PSJ CYLIECTBEHHBIX
N3MEHEHHH, KOTOPBIE TIOIHOCTBIO MCKIIIOUMIIN ydacTue (hu-
3UUECKHUX JIMIl U OOIIeCTBEHHBIX opraHuzanuii. [locneny-
tomee mpunsaTHe [paxmanckoro xogexca BCCP 1964 r. ko-
JU(UIIMPOBAIO JOTOBOP Ha KalUTaJIbHOE CTPOUTEIHCTBO,
0003HAYMB €ro Kak COINIAIlEHHe, 10 KOTOPOMY OpraHm3a-
IUS-NOZPSIUUK 0053yeTcsl CBOMMM CHJIAMH M CPEICTBAMHU
MOCTPOUTH U CIaTh OPraHU3AINH-3aKa3uHKy IPETyCMOTPEH-
HBIU [JTAHOM OOBEKT B COOTBETCTBHHM C YTBEPIKIEHHOH TIPO-
€KTHO-CMETHOM TOKyMEHTAlMEl U B YCTAHOBJIEHHBIN CPOK,
a 3aKa3yuK 00s3yeTcsl MPENOCTaBUTh IMOAPSIUNKY CTPOU-
TENbHYIO IUIOLIA/IKY, TTepeaTh eMy YTBEP)KIEHHYIO MPOeK-
THO-CMETHYIO JOKYMEHTAINIO, 00ECIIEUUTh CBOCBPEMEHHOE
(MHAHCHPOBAHUE CTPOMTENLCTBA, MPHUHATH 3aKOHUCHHBIC
CTPOUTEIILCTBOM O6’I)6KT])I " OIIaTUTh HX. HaHHaﬂ HOpMa-
THUBHAsl PENIAMEHTALNs, COXPAHMUB DIIEMEHTHI ITOIPSATIHBIX
OTHOLIEHHUI MEpUojJa PUMCKOTO MPpaBa U JOPEBOIIONUOHHON
Poccun, pacmupuio NoJTHOMOUHNS 3aKa3dMKa [0 CPAaBHEHUIO
C IPEAbIAYIIAMHU 3TallaMH Pa3BUTHS MCCIELYEMOTO IPaBo-
OTHOIICHWS W CJEJajo IPaBOBOM aKIEHT Ha CyObeKTax |
coziepKaHuu JoroBopa. TeKyluii nepuos Hailies CBoe oTpa-
KEHHE U B HOBBIX HAyUHBIX U3bICKaHUAX, PyHIAMEHTAIbHBIX
paboTax, KOTOpbIC aKTyaJH3HPOBAIN JEHCTBHE JOrOBOpA
CTPOUTENBHOrO Noapsiaa. B benapycu oqHUM U3 IIEPBBIX, KTO
(byHIaMEHTaIbHO MOJOIIEN K U3YYEHHIO U aHAJIHU3y HCCIIe-
JlyeMOTr0 HaMH JJOTOBOpa, CAELyeT CUUTATh JOKTOPa IOPHIU-
YeCKUX Hayk, rnpodeccopa B.®. Yurupa. Ero mguccepranuio
«JloroBop monpsina 1Mo KamuTaaIkHOMY CTPOUTENBCTBY» 1954
I. C YBEPEHHOCTBIO MOYKHO Ha3BaTb HAyYHBIM IPOPHIBOM B
0eJIopyCcCKOi IMBUIIMCTHKE, IPOAEMOHCTPUPOBABIICH Ha-
Y4HO-000CHOBAHHBIC 3KOHOMHUYECKHE U MPABOBBIE MOAXOBI
K 00OCHOBaHHUIO NPOOJEMATHKH WHCTUTYTA KalHMTAJIBHOTO
CTPOMTENHCTRA.

B cBoeii pabore M.M. BparuHckuii oTMEYaeT, 4TO «IO-
HATHE KallUTalbHOE CTPOMTEIBCTBO MMEINO CIICIM(DUICCKUH
CMBICJI, TaK KaK OTHOWICHUA MEXKAY OpraHu3alusiMu OIln-
panuch Ha OOS3aTeNbHBIX JJISI CTOPOH IUIAHOBBIX aKTaxX U
MpEeoiaragyl CTPOruid roCyJapCTBEHHBIH KOHTPOJIb 32 Ha-
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4aJloM, XOJOM U 3aBeplleHHeM cTpoutenbcTay» [1, c.108].
Oco0o ciienyer OTMETHTh TOT (hakT, 4To MMeHHO [ pakaaH-
cknit xofekc 1964 roma BRIAETWI MOIPS HA KaUTAIBHOE
CTPOUTEIHCTBO KaK CAMOCTOSITEIBHBINA BHJ] 110 OTHOLICHHIO
K UHBIM NOAPAAHBIM JOTOBOPAM. HpeﬂHO)KeHHaﬂ Ha TOT MO-
MEHT 3aKoHomareneM auddepeHmanys Obuia sIBHOH, 0T4a-
CTH KaTeTOPUYHOM, HE Mpe/UIararoniei mpaBoIpuMEeHUTENIO
UCIIONIb30BAaHKE OOLIMX HOPM JIOTOBOPA MOJPSIA.

CoBpeMeHHas! IUBUIIMCTHKA MTPOJEMOHCTPUPOBAA alTh-
Heliee npeobpa3oBaHne MPaBOOTHOLIECHNUH B cepe cTpou-
TenbeTBa, 3akpenuB B ['K Pecnyonmuku benapycs 1998 rona
[5] HOpMEBI O TOTOBOpE CTPOUTENHHOTO TONPSIIA, B OTHOIIIE-
HUH KOTOPOTO CyOCHANapHO PUMEHUMBI HOPMBI O0IINX TIO-
JIOKEHUM 0 noapsane. B naHHOU NpaBOBOW periaMeHTaluu
pacIIMpeHs! IPEEIbl CTPOUTENBHOTO TIOIPAA, €T0 TPaBUIIa
MIPUMEHSIOTCS K paboTaM IO CTPOUTEIBCTBY, PEKOHCTPYK-
1MUY, KaIIUTAJIbHOMY PEMOHTY 3[JaHUI U coopyskeHuil. [Tomu-
MO KOAM(UKAUN OCHOBHBIX MOJOKEHUH O MOPSIIKE 3aKITIO-
YECHUs] W WCIIOJNHEHUs JO0TOBOpa CTPOUTEIBHOTO IOApPSIa,
ﬂeﬁCTByIOT " CelUajJIbHBIC HOPMATHUBHBIC IIPABOBBLIC AKThI,
PETYIUPYIOIINE BOIPOCHI apXUTEKTYPHOMU, TPaiOCTPOUTENb-
HOW JICATENBHOCTH, TEXHUYECKHE KOJICKCHI, 0Os3aTesIbHbIC
JUIsl CyOBEKTOB TEXHUYECKOI'0 HOPMHPOBAHMSI M CTAHJAPTH-
3aIliM, yJacTBYIOIIUX B NPOIECCE CTPOUTETHCTBA, U WHBIE
HOPMaTHBHBIE TIPaBOBBIC AKTHI, PEryJIHPYIONINE IIeHO00pa-
30BaHME, 3aKYIIKH, BOIIPOCH! OTBETCTBEHHOCTH CTOPOH.

Takum 00pa3om, NOCTyNaTeNbHOE pPAa3BUTHE JIOTOBO-
pa CTPOHMTENBHOTO TOJAPSAAA JTEMOHCTPUPYET PE3YyJIbTaT €ro
TpaHchOpMalIMK 13 JI0rOBOpa HaiiMa, IIPOM/Is Iy Th )KECTKOTO
KOHTPOJISI CO CTOPOHBI TOCYJapCTBA, TUIAHOBOH SKOHOMHKH U
CTPOTMX JKOHOMWYECKHX CaHKIHUH, B OAWH W3 IOpUANYC-
CKH CJIOKHBIX JOTrOBOPOB, o6nazla}omm71 KOHCTUTYTHBHBIMU
MIPU3HAKAMH, OTTPAHHUYUBAIOIINMHE €70 OT HHBIX JOTOBOPOB
noapsitHoro Tuma. CroxuBIiascst cyneOHast M MpaBOIIpH-
MCHUTECJIbHAA IpPaKTHKa B OTHOWICHHWU JIaHHOT'O AOroBopa,
JIEMOHCTPUpPYET HEO0OXOAMMOCTh €ro anbHeimero, Oomee
DTyOOKOTO HayYHOTO aHAJIN3a, C LEJII0 COBEPIICHCTBOBAHUS
HOPM JICHCTBYIOIIETO 3aKOHOJaTeNIbCTRA.
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CYJEBHOE M3BEIEHUE B HOPMAX
IMPOEKTA KOAEKCA I'PA’KJJAHCKOI'O
CYJ0IMPON3BOACTBA PECITYBJIINKHN
BEJIAPYCH

T'anonenko /1.B. (HLI3I1H)

WH}popmManmoHHbIE TEXHOIOTHH, CTPEMHUTEILHO BHEIPUB-
IHECs BO Bce C(ephl XKU3HEIESITEIbHOCTH COBPEMEHHOTO Ye-
JIOBCKA, CTAHOBATCS [leﬁCTBeHHbIM HWHCTPYMEHTOM IIOBBIIIC-
HUS 3(PEKTHBHOCTH PabOTHI TOCYAAPCTBEHHOTO armapara,
3aBOEBBIBas JOBEPHUE I'Pak/iaH MOCPEACTBOM (DOPMUPOBAHUS
«IIPO3PAYHBIX» CUCTEM, UTO NPEACTABIACTCA aKTyaJIbHbIM U
JUIS CyZI0yCTPONCTBA, BEICTPAMBAEMOTO Ha OCHOBE IIPUHIIHIIA
IJTACHOCTH.

Bonpoc co3maHus 3meKTpOHHOTO TocyaapcTBa (IIpaBU-
TEJIbCTBA), B YACTHOCTHU, JIEKTPOHHOTO CYyIONPOM3BOJICTBA,
BBICTYIIA€T B HACTOSIIEEC BPEMs BEChbMa AKTyaJbHBIM, IIO-
CKOJIbKY, Kak orMedeHO M.I. BacbKkoBOM, poJIb 2JEKTPOHHO-
TO TOCYAapCTBa COCTOUT B COBEPIICHCTBOBAHUN MEXaHHW3Ma
B3aUMOJICHCTBHSI OOIIECTBAa M TOCYJapcTBa, CHWKEHHM 3a-
TpAT 110 COJeP KaHHIO rOCYJapCTBEHHOIO arapara, odecre-
YEHUH MPUHINNOB MPO3PATHOCTH M OTKPBITOCTU OCYIIECT-
BieHus Biactu [1, c. 21].

IIpoBonst aHanOTUI0 ¢ CUCTEMOM 3IEKTPOHHOTO MPaBOCY-
TSI, CIEAYyEeT OTMETUTh, YTO €r0 LIENBI0 TAKXKE BBICTYMAeT
COBEpIICHCTBOBAHNE MEXaHN3Ma B3anMO/ICHCTBUS 001IecTBa
(OleeJ'leO B3ATbBIX YYAaCTHUKOB CyAOIIPOU3BOJACTBA U UX 06’b-
€IMHEHUH) 1 Cy/IEOHBIX OPraHOB, COKPAIICHNE BPEMEHHBIX
MaTepHaIbHbIX U3/IEPXKEK, a TaKKe o0ecrnedeHue IacHOCTH
CYZIOTIPOU3BOJICTBA, MTPEIIOIATAONIee pealn3alliio Tpakia-
HaM{ COBOKYITHOCTH TaKHX IIPaB, KaK IPaBoO HA U3BEILCHNUE,
Ha O3HAKOMJICHHWE C MaTepuallaMH Jiejia, Ha MPUCYTCTBUE B
CyneOHOM 3ace/laHuM, Ha ero (PMKCAIUI0 U 03HAKOMIICHUE C
UTOTOBBIM aKTOM CyJIa.

B pamkax HacTOsIIEro MCCieJOBaHMS BBUIY OObBEMHO-
CTH aHAJM3UPYEMOro BOINPOCA PACCMOTPEHHIO IOUICKUT
JIMIIb CHCTEMA Cy/IeOHBIX U3BEIICHUH B KOHTEKCTE CIIOCO00B
ee ocymiectBieHusi. CrcreMa W3BEHICHUS YYACTHUKOB CY-
JONPOU3BOJACTBA, B YaCTHOCTH HHUBUIIUCTUYCCKOTO, UI'PACT
KIIFOYEBYIO POJIb B BOIPOCE pealn3aliuil TapaHTHPOBAHHOTO
Koncrutynneit Pecniyonukn benapych npaBa rpax/an Ha Cy-
JIeOHYIO 3allUTYy.

Hannexaree u3BeleHE 1L, y9aCTBYIOMINX B J€TIE, APY-
T'MX YYaCTHHKOB ITpOIlecca O BPEMEHH U MECTE MPOBEACHUS
cyneOHOro 3ace/iaHusi, COBEPILEHUSI OTIEILHOTO MPOLECcCy-
AIBHOTO JEHWCTBHUSA — O0O0S3aTEIbHOE YCIOBHE IMPOBEACHUS
cyneOHoro 3acenanms. bosee Toro, Hamtexaniee (yHKIHU-
OHUPOBAHHE CHCTEMbl M3BEIICHHS YYaCTHUKOB Ipolecca
CIOCOOCTBYET COKPAIICHUIO BPEMEHHBIX M3IePIKeK, HE00X0-
JIMMBIX JUISl PACCMOTPEHHSI M Pa3pelIeHust Jeia, ITOCKOIbKY
BEChbMa 4acTO Cy/leOHOE 3acellaHHMe OTKJIAJIbIBACTCS BBUJLY
HESIBKH JIMIIA, YIaCTBYIOIIETO B €€, yIaCTHE KOTOPOTO SIB-
JsieTcst 00s13aTeNIbHBIM, B CITydae OTCYTCTBHS CBEACHHUH O €ro
HaJUIeXKAIIEeM U3BEIICHHH.



CornacHo nonoxeHusM cT. 143 I'paskaanckoro mpoueccy-
anpHOrO Kojiekca PecnyOnukn Benapych y4acTHHUKM rpa-
JTAHCKOT'O CY/IOTIPOM3BOJICTBA MOTYT OBITH N3BEILICHBI HIIH BbI-
3BaHbI 3aKa3HBIM ITMCHMOM C YBEOMIICHHEM O €TO BPyUCHHUH,
tenedoHorpammon win teierpammoint, CMC-cooOIeHnem,
C UCTIONB30BaHUEM (DaKCUMILTEHOHN CBSI3HM, TII00ATHHON KOM-
MIBIOTEpHON ceTH MHTepHeT, B TOM Yuciie 3JeKTPOHHOH To-
YThI, @ TAK)KE UHBIX CPEIICTB CBSI3U, 00CCICUUBAIOIINX (DUK-
CHpOBaHME M3BEIICHHs WM BbI30Ba. [1o100HOE MONOKEHUE
3aKpeIuieHo U B HopMax cT. 140 Xo3siicTBEeHHOro mpolec-
cyanpHOro kozekca Pecryonuku benapycs. [Ipu atom B CT.
110 mpoexTa Koxekca rpaxmaHckoro cynonpouns3BoacTsa Pe-
cnyomukn benapycs (nanee — npoext KI'C) [2] yka3aHHbIH
NepeyeHb CPeICTB, HECMOTPS Ha TO, YTO OH BCET/a OCTaBall-
Cs1 OTKPBITBIM, TAKXKe JIOTIOJTHEH M3BEIICHUEM MOCPEACTBOM
pasmMerieHus nHpopManuu Ha exuHOM VIHTepHeT-moprane
cynoB obuiei ropucaukiun Pecriyonuku benapyce.

Pasmemenne wHpopMarmu Ha enuHOM HHTepHET-TIOp-
Taie cynoB oOmeil ropucaukiumu Pecryonuku bemapych
IIPE/lyCMOTPEHO B OTHOLICHHH T'OCYJapCTBEHHBIX OPraHOB
U IOPUIMYECKHX JINI, TIOyYNBIINX HIepBoe cyeOHOe n3Be-
meHue no paccMarpusaemomy neny (ct. 110 mpoexra KI'C).
VYka3aHHasi HOpMa, Ha Hall B3IV, CIY)KHT OTPaKeHHEM
JIEHCTBUTEIBHOCTH, XapPaKTEPU3YIOLIEHCS CTPEMIIEHUEM U
MIPUHATHEM MEp K CO3JaHHUIO AJIEKTPOHHOTO TOCY/IapCTBa, B
YaCTHOCTH, 3JIEKTPOHHOTO CyAONPOU3BOACTBA, B PE3yNIbTaTe
YEero M3BEIICHMS Ha OyMa)kKHBIX HOCHTENISIX TpaHC(HOpMU-
pyloTcs B aseKTpoHHBbIe. Bonee Toro, ykazaHHas HOpMa HE
OrpaHMYMBACT T'OCY/APCTBEHHBIE OPraHbl U IOPUIMYECKHUX
JUIl B NpaBe Ha Cy[JeOHOE W3BEIICHNWE «TPaTUIHUOHHBIM»
crocobom, 0 YeM cBuaeTenbcTByeT 4. 8 cr. 110 mpoekra
KI'C, cormacHO KOTOpOil mpH OTCYTCTBHM Yy BBIIICHA3BaH-
HBIX JIUI] TEXHUYECKOW BO3MOKHOCTH OHH BIIPAaBE 3asBUTH
XOJIaTaliCTBO O HANPABJICHUH MM CyIEOHBIX M3BEIICHUH 0e3
UCIIOJIb30BaHMsl NT00AILHOM KOMITbIOTEpHOU ceTr VIHTepHeT.

W3Bemenne o cymeOHOM pa3OupaTenbCTBE COTIIACHO
BBIIIICHA3BAaHHOMY TOJIOKCHHYIO OyJeT IMoIeKarh pa3mMe-
HieHn0 Ha MHTepHeT-noprane cynoB oOLel FOPHCAUKLUH
(court.gov.by), 9uTo MOJOOHO CHCTEME N3BEIICHNUS, IPEACTaB-
JICHHOH B POCCHICKOM apOMTpaXKHOM ITIpoIecce, B paMKax
KOTOPOTO M3BEIEHHE OCYILECTBISIETCS Yepe3 mopTai arbitr.
Iu.

[ToaBoast UTOT M3JIOKEHHOMY, 11€7IeCO00pa3HO OTMETHTH,
4TO YKa3aHHBIH CI0CO0 CyleOHOrO M3BEIICHHS OTpPaKkaer
cren(uKy KU3HH COBPEMEHHOTO OOIIecTBa, CBA3aHHOH C
AKTHBHBIM HCIIOJIb30BaHNEM BO3MOXKHOCTEH MH(OPMAINOH-
HBIX TeXHOJOrHi. [10100HBIN CIOCOO U3BELICHUS TIPEIITOa-
raeT YKOHOMUIO MaTepUallbHbIX U BPEMEHHBIX PECYPCOB, UTO
TIOJIOKUTEJIFHO OTPa3HTCsl Ha paboTe CyneOHBIX OpraHoOB.
Boree Toro, nmoguepKkHeM, 4TO rpaskiaH ¥ MHAWBUIYaJIbHBIX
MpeANpuHIMAaTesiell yKa3aHHas HOBALUSl HE KOCHETCS, He
OTpaHMYMBasi M MPABO TOCYIAPCTBEHHBIX OPraHOB M IOPHU-
JIMUECKUX JIUIL Ha MOJTy4eHHE U3BELICHUS! «TPaJUIIHOHHBIM»
crocobom (4. 8 ct. 110 mpoexra KI'C). Anammsupyemsrid
croco0 cymeOHOro u3BemeHus OyaeT crocoOCTBOBAaTh MO-

nepHu3aiun MHTepHET-opTana court.gov.by u cymecTByio-
IIMX Ha HEM CEPBHCOB.
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3HAYEHWUE BUJOB JUCHUIIIMHAPHOU
OTBETCTBEHHOCTHU B TPYIOBOM ITPABE

TI'1e6 B.B. (BHII)

B cr. 193 TpymoBoro komekca PecnyOnuku benapych
(maee — TK) packpbiBaeTcsi HOHATHE TUCIMILIMHEL [Ipomn3-
BOJICTBCHHO-TEXHOJIOTNYECKas JUCIUILIMHA — COOJIOJICHUE
YCTaHOBJICHHBIX TE€XHOJIOTMYECKUX PEIIIaMEHTOB W HOpMa-
TUBOB IPU MPOU3BOJCTBE MPOAYKIINH, BBITTOIHEHUH PaloT,
OKa3aHHUH yCIIyT, TpeOOBaHNH POU3BOACTBEHHOTO ITpoIiecca,
TEXHOJIOTMU U3TIOTOBJICHUSA MTPOAYKINU (BI)IHOHHGHI/ISI pa60T,
OKa3aHMA yCIYT), a TaK)Ke TPeOOBAaHUH MO PAIIMOHAIHLHOMY
UCIIONIb30BAHMIO CHIPBSI, MAaTEPHAIBHBIX U YEIIOBEYECKUX pe-
cypceos [1].

HcnionHuTenbCKAs U TPYOBas TUCIUILTHHA — 00s13aTelb-
HOE U1 BCEX PAaOOTHUKOB MOAYMHEHHE YCTAHOBJICHHOMY
TPYAOBOMY PacropsiIKy W HajJie)Kallee UCIIOIHEHHE CBOMX
00s13aHHOCTEH, MICbMEHHBIX U YCTHBIX ITPUKA30B (pacropsi-
JKCHUH) HaHMMarels, He MPOTHBOPEUANINX 3aKOHO/ATENb-
ctBy 1 JIITA.

CyImHOCTh ANCHUIUIMHAPHONW OTBETCTBEHHOCTH B ILIEJIOM
3aKJII0YaeTCs B TOM, YTO OHA CIIOCOOCTBYET 00ECIEUECHHIO
JUCIUILUIMHBI TPY/a, a 00IIeH TUCIIUIUTMHAPHON OTBETCTBCH-
HOCTH — B IIPUMEHEHMN Mep JUCHUILIMHAPHBIX B3bICKaHUH,
HE3aBHCUMO OT cTaTryca paboTHuka [2, c. 33].

HpI/l Ha3HaYCHUN MCPbl AUCHUITIMHAPHOTO B3bICKaAHUA
YUUTBIBACTCS: TSKECTh TUCLHUIUIMHAPHOTO IMPOCTYIIKA; 00-
CTOSITEJIBCTBA, TIPH KOTOPBIX OH COBEPIICH; MPEAIICCTBYIO-
mast paboTa U rnoBejieHue padOTHHKA Ha POU3BOACTBE (4. 3
c1.198 TK).

3a coBepIeHNE TUCIUIUTHHAPHOTO MPOCTYITKA IIPeTyCMO-
TPEH NEPCUYCHDb B3blCKaHHﬁ, ABJISIIOIIUXCA UCYEPIIBIBAIOIIN -
MU Ui paOOTHHUKOB, HECYIIMX OOIIYyI0 ANCIUIUIMHAPHYIO
OTBETCTBEHHOCTH. [IpaBo BbIOOpa MEpPHI JUCIUIITMHAPHOTO
B3bICKaHHsI IIPEJIOCTABICHO HAHUMATEITIO.

CrneunanpHasi TUCUMIUTMHAPHAS OTBETCTBEHHOCTh OTIIH-
YaeTcst OT 00IIeil clieyoIUMH MPU3HaKaMu: MHOT000pasu-
€M MCP JUCHUITIMHAPHBIX B3I)ICK8.HI/II‘/II; TMOPSAAKOM UX IpUME-
HEHWST;, TOPSAKOM X oOkaioBaHuA [3, c. 248].

JucuuuimHapHas OTBETCTBEHHOCTh OKa3bIBACT IPABOOX-
paHUTEIbHOE, BOCIIUTATEILHOE BO3/ICHCTBUE B OTHOILCHUU
JIMIA, TOIMYCTUBIIETO HApyIIECHNE TUCIUIIIHHBI TPY/Ia.

[TpaBOBEIM OCHOBaHMEM INPHUBICUECHHS PAOOTHHUKA K JHC-
LIHHHMHapHOﬁ OTBCTCTBCHHOCTU SABJIACTCA AUCHUIIIMHAP-
HBII TPOCTYIIOK, T.€. BAHOBHOE HEHCIIOTHEHHE PAOOTHUKOM
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CBOUX TPYZIOBBIX 00SI3aHHOCTEH.

OCHOBHBIMH LIETSIMH AUCHUILTHHAPHON OTBETCTBEHHOCTH
paOOTHUKOB MOXKHO BBIJEIHTh: OXpaHa BHYTPEHHETO TPYIIO-
BOTO PACHOPs/IKA HA MIPEANPHUITUH, B TPYAOBOM KOJIJIEKTHUBE;
IIPaBOBOE BOCIIUTAHHE KAaK CaMOTr0 HApYIIUTENs TPyAOBOU
JUCHHIUIMHBL, TaK U APYTUMX YIEHOB KOJUIEKTHBA B IIEISAX
IpeayIpexkAeHUS HapyIIEHUI TPyJOBOH JUCLIUILUINHBL.

Hecmotpst Ha T0, uto B TK nocrarouHo BHuMaHusi 00-
palleHo Ha JWUCUUILIMHAPHYIO OTBETCTBEHHOCTb, HAa HalI
B3IVISIJI, 3aKOHO/ATENh y4esl He BCE HIOAHCHI B 00JIACTH IpU-
MEHEHHsI JAaHHOI NpaBoBoil kareropuu. Eciam oOmast amc-
LUIIIMHAPHAs. OTBETCTBEHHOCTH IOJHBIM 00pa3oM OIMHMcaHa
B 3aKOHOJATENbCTBE, TO CIELUANbHAs 3aTParuBacT JIUILb
OCHOBHBIE MOMEHTHI, OTChIJIasi HAC K APYTMM HOPMaTHBHBIM
aKTaM, HET YETKOTO OIMCAHUs MOPsAAKa IPUMEHEHNUS, BUJIOB,
CyOBEKTOB, €€ IPUMCHSIOIIHX.

Ecnu npunsats Bo BHuManue cT. 198 TK, To MoxHO 0T™Me-
TUTH CIETYIOLIEE.

B uwactu nepBoil mpeaycMOTPEHBI TOIBKO YETHIPE MEpPHI
JUCHUIUIMHAPHOTO B3bICKaHWA. Ha Ham B3MIAA, JaHHBIHA
MepeueHb HEOOXOIMMO PaCIIMPHUTh, TaK KaK MPOCTYIKH I10
XapakTepy U CTENEHHU TSKECTU BCETA Pa3HbIe, U TaHHBII Te-
peueHb He MOXKET OXBAaTUTh UX BCceX. TeM caMbIM He Bceraa
MOJTy4aeTcsi AaTh OObEKTHBHYIO OLEHKY ACHCTBUSAM paloT-
HUKa M HAJIOXKUTh COOTBETCTBYIOLIYIO MEpY B3bICKaHHA. A
u3 4. 3 ct. 198 TK BeITeKaeT emie onuH HioaHc. Hanumarens
IIPaBOMOYEH BBIOMPATh MEPy AUCIMIUIMHAPHOTO B3BICKAHUS,
YUHTBIBas ONPEEICHHbBIE XapaKTEPHUCTUKN.

B 3akoHOnarenbCTBE HE 3aKPEIUICHO KAaK OIPEIEIUTh Tsi-
KECTh IMPOCTYINKA, KaKUE WMEHHO OOCTOSTEIbCTBA MOTYT
BJIMSITH HA ITPABOBYIO OIICHKY JICHCTBHI paOOTHHKA U B KAKOH
Mepe. Tak MOXeT JTM HaHUMaTelIb Ha CaMOM JieJie TPUHUMATh
00BEKTHBHOE pEIIEHHE, COOTBETCTBYIOIIEE HOPMaM, KOTO-
pbl€ YIOMHUHAIOTCS, HO HE PACKPBIBAIOTCS B TOJIHOU Mepe B
3aKOHOJATEIIbCTBE.

T'oBops 0 crienuanbHON JUCHUIUIMHAPHON OTBETCTBEHHO-
CTH, CTOUT 00paruTh BHUMaHue Ha cT. 204 TK, B xoTopoii
YIIOMUHAETCS O HAJIWYUU OCOOEHHOCTEH IMCHMIUIMHAPHOM
OTBETCTBEHHOCTH, HO HE PACKPBIBAIOTCS UX 3HAUYEHHE, BUJIBL,
TIOPSIIOK IPUMEHEHHS], @ CaMO€ TIABHOE, CyOBEKTHI, HA KOTO-
PBIX OHa pacnpocrpansercs. MoXKHO cka3aTb, 4TO 3Ta HOpMa
HOCHT OTCBIJIOUHBIN XapaKTep.
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®OPMBI 3AHATOCTHU HACEJIEHUSA B
PECITYBJIUKE BEJIAPYCb

Topoynoea I1./1. (FUII)

3aHATOCTh M 0e3pabOoTHIA KaK COLUANBHBIC MPOOICMBI
UTPAIOT PELIaoUIyI0 pOJib B 00pa30BaHUM U Pa3BUTUH KBa-
TU(PUKAIIOHHBIX BO3MOYKHOCTEH KaXKIOTO YesioBeKa, B op-
MHPOBAHHUHU M PACKPBITUHU €TO JIMYHOCTHOTO MOTCHIIHATA.

B 2016 — 2019 rr. ¢ uznanuem Jlexpera Ilpesunenrta Pe-
ciyomuku beapycs ot 2 anpens 2015 . Ne 3 «O coneiictBun
3aHATOCTH HAceJCHWs» OblIa mepedopmarupoBaHa padora
110 TPYAOYCTPOMCTBY TpaxiaH, «3asiBUTEJIbHbIN» MPUHIUIT
OBLT 3aMEHEH Ha «BBISIBUTEIBHBINY.

B monuTHke 3aHATOCTH OBLT CIICNIaH aKICHT HA YCHUJICHUE
PO MECTHBIX CoBeToB JACNyTaToB, MECTHBIX UCIIOJTHUTECIIb-
HBIX ¥ PacToOpAIUTEIbHBIX OpraHoB. Brepsrie ObuH ompe-
JICJICHBI TIOKA3aTeNId B O0JACTH CONCHCTBHS 3aHATOCTH H
IepevyeHb TEPPUTOPUN C HAIPSHKEHHOW CUTYyallMel Ha phIHKE
TpyZa. YKa3aHHBIE MEphI MO3BOJMIN aIpEecHO peIaTrh BO-
MIPOCHI 3aHATOCTH HACEICHHUS B OTACIBHBIX pallOHaX U TOPO-
JlaX pecyOIuKy.

[on hopmamu 3aHATOCTH HACEICHUS TOHUMAIOTCS OpTa-
HU3aMOHHO-TTPABOBHIEC CIIOCOOBI U YCIIOBHS HCIIOIB30BAHUS
paboueit cuiel [1, c. 964]. 3akoHOAATEILHO HE PACKPhIBa-
ercsl moHATHE (POpM 3aHATOCTH, OIHAKO, IMPOAHATN3UPOBAB
HOPMaTUBHEIC TTOJIOKEHNS, MOYKHO OIIPE/ICIIUTD CICAYIOIHNE
(bOprI 3aHATOCTHU HACCJICHUA: NCATCIIbBHOCTL I'paKaAaHUHA,
MPUHOCSIAS JTOXOA B BHAE 3apabOTHOW IUIATHI, MPUOBLIN
U WHBIX (popM [0XOma, T.e. OIUIauMBacMas JIEATCIBHOCT;
JACATCIIBHOCTD I'paKJaHWHA, HE CBA3aHHAas C BBIIIOJHCHUEM
OTTaYMBAEMON PAOOTHI.

OmutaunBaeMasi IeATEIIEHOCTh MOYKET OBITH TISITH KaTero-
puii:

— 10 HaiiMy (Ha OCHOBAHWH TPYAOBOTO IOTOBOpPA), B T.U.
MpU HETOJIHOM pabodeM BPEMEHH, CE30HHBIX paboTax, a
TAKXXE TpyAOBOMY JOI0OBOPY, HO BPEMECHHOM HEBBLINIOJIHCHUN
paboTHI B CBA3M C OOIE3HBIO, OTITYCKOM HIJTH TIPOCTOE TIPOH3-
BOJICTBA;

— IPHU CaMOCTOSITEIIBHOM ObOecriedeHun cedsi paboTol, B
T.9. IPEAIPUHIMATEIBECKOM IeATEIFHOCTEIO, WICHCTBOM XO-
3SIACTBEHHBIX TOBApPUIIECTB, 3aHITOCTHIO B ()EPMEPCKUAX U
KPECThSHCKUX X0351CTBAX;

— BBIMTOJTHEHUHU PAa0OT ¥ YCIIYT MO TPakIaHCKO-TTPABOBBIM
JIOTOBOPAM;

— 1/136paH1/11/1, Ha3HAYCHUHN WU YTBCPIKIACHHUU Ha OIIa4u-
BaeMYIO JOJKHOCTE;

— MPOXOKICHUU MPO(HECCHOHAIEHON MTOATOTOBKH, TTepe-
IIOATOTOBKH HJIU IMOBBIIIICHUS KBaJ'II/I(l)I/IKaLII/II/I C OTPBIBOM OT
TIPOU3BOJICTBA, BEITIOIHEHIH OTUTAYNBAEMBIX OOIIIECTBEHHBIX
pa0or.

OTIMYUTETFHON 0COOCHHOCTBIO BCEX STHX BH/IOB 3aHSTO-
CTH SIBIISICTCS, KaK MPAaBHUJIO, BKIFOUCHUE BPEMEHH BBITTOITHE-
HUSI TPYZOBOH (PYHKIIMM B TPYIOBOW CTaX, MAIOMINI MPaBoO
Ha TIEHCHIO, T0COOUE U JILTOTHI, IIPEyCMOTPEHHBIE 3aKOHO-



JIaTeJILCTBOM JUISL PabOTAIOIINX.

Bbraensror Tpu Kareropuu TpyLOBOW 3aHATOCTH, HE CBS-
3aHHOM C BBHIITOJTHEHUEM OIUIAYNBAEMON PaOOTHI: IPOXOXKIE-
HHUE CpouHOH ciryx0bl B Boopykennsix Cunax PecrryOmuku
Benapych, NOrpaHUYHBIX, BHYTPEHHHX U KEJIE3HOTOPOKHBIX
BOMCKax, opraHax TOCYIapCTBEHHOW O€30MacHOCTH M BHY-
TPEHHHX Jei; 00ydeHHe B y4eOHBIX 3aBEICHMSAX; JIESATEIb-
HOCTh B OOIIECTBEHHBIX M PEJIUTMO3HBIX OPTaHHU3ALMSIX,
(YHKIIMOHUPOBAHHE KOTOPBIX HE MPOTHBOPEUUT JIEHCTBYIO-
IeMy 3aKOHOJIaTEIILCTBY.

Hesansroe HaceneHne — 3T0 HepaboTalolue IIeHCHOHE-
PBI, TpaskiaHe, He IOCTUTIINE TPYIO0CIIOCOOHOTO BO3pacTa, a
Takxe 0e3paboTHBIE.

Kpome mepednciieHHbIX CTaHAapTHBIX (OpM 3aHITOCTH,
BBIJICNSIOT «THOKHE» (HeCTaHAapTHBIC, HETHINYHEIE) (Qop-
MBI 3aHSATOCTH, TIO/{ KOTOPBIMU OOBIYHO TIOHUMAIOT TPY/IOBBIC
OTHOIICHHS MKy HAHUMATEeJIeM H PaOOTHUKOM, OTIIMYHbIE
OT OTHOIIEHWH, OCHOBAaHHBIX Ha TPYJOBOM JIOTOBOpE HA He-
OTIpEZICTICHHBII CPOK, IPeyCMaTpUBAIOIIEM paboTy B ycio-
BUSIX HOPMaJIbHOM NPOJOIDKUTEIBHOCTH pabovero BpeMeH .

K HecTaHIapTHBIM pexnMaM pabouero BpeMeHH OTHOCAT-
csi: pexxuM rudkoro pabdouero Bpemenu (ct. 128 TK); cym-
MHUPOBaHHBIN yueT padouero Bpemenu (cr. 126 TK). Taxxke
BBIJIEIISIIOT TAKOI HECTaHJAPTHBIN PEXXNUM AEATEITBHOCTH, KaK
HeopMasibHasl TPYAOBast AeATeIbHOCTh. OOMENpUHATHIMU
SIBJISIFOTCSL HeOpMalIbHasl 3aHATOCTh U 3aHATOCTh B HE(OP-
MaJIbHOM CEKTOpE.

Hedopmainbhas 3aHsTOCTS sIBISsieTCst O0JIee IMUPOKUM TI0-
HSATHEM U BKJIFOYACT B CeOs KaK 3aHATOCTh B He(hOpMaTIbHOM
CeKTOpe, Tak U He(OPMATBHYIO 3aHITOCTHh BHE HE(OpPMab-
HOTO CEKTOpa (Ha MPENpHATHIX (OPMAIBHOTO CEKTOpa, a
TaKXKe B JIOMALIHUX XO3IHCTBaX).

dopma HECTAaHIAPTHOM 3aHATOCTH SIBJISIETCS] CTATUCTUYE-
cKM HenocTynHoW. IToaToMy oreHka M perynmpoBaHUe He-
(opMaIIbHOM 3aHSATOCTH UMEIOT BaKHOE 3HAUCHHE.

Kpowme Toro, B peannsax manaeMun pUKCHPYeTCss 0COOBIi
«CTIPOC» Ha JUCTAHIMOHHBIX paboTHHKOB. [aBoit 251 TK
oIpe/iesieHbl 0COOCHHOCTH PEryIMpPOBaHUs TPyAa U ydera
pabouero BpeMeHN paOOTHHUKOB, BHITOTHSAIOMINX JAUCTAHIIN-
OHHYIO PaboTy.

Takum 00pa3oM, MOXKEM CHelaTh BBIBOA, 4TO (HOPMOIt
3aHSATOCTU SIBIISIETCS. OPTraHM3AI[OHHO-NIPABOBOW CIOCO0
1 YCJIOBHS MCIIOJIBb30BaHus paboueit crbl. Ormuiata BBITON-
HSEMON TPYIOBOH NEATEIBHOCTH HE SIBISETCS OCHOBHBIM
€e MPU3HAKOM. 3aHATOCTh MOXET OBITh KaK OIIauMBaeMas,
TaKk W HeolutadyuBaemasi. KpoMe TOro, BBIICISIIOT «THOKHE»
(dbopMbI TpyHOBOIi 3aHsTOCTA. Bee Oosiee MHTCHCHBHOE HC-
MOJTb30BaHUE THOKMX (POPM 3aHITOCTH SIBISETCS OJHOM M3
KJIFOYEBBIX TCHJICHIIUH Pa3BUTHS PhIHKA TPYy/a Ha COBPEMEH-

HOM OSTarie.

CITNCOK HCITOJIB30OBAHHbBIX NCTOYHUKOB
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INOHATUE TEXHUYECKHU
CJIOKHBIX TOBAPOB
KAK ITPABOBOI KATETOPUH

TI'puzopvesa T. B. (BUII)

3amuTa mpaB MoTpeOUTENCH SBISIETCS HEOOXOIMMOCTHIO
B COBPEMEHHBIX PEalnsAX W TEHICHIMAX pPa3BUTHs oOIe-
CTBa, Ha KOTOPOE HEIOCPE/ICTBEHHOE BIIMSHHUE OKAa3bIBACT
PbIHOYHAsA JKOHOMMKA. PaCCManl/IBa}I IIOHATHUE 3alIUThI
IIPaB MOTPEOUTENS B ITMPOKOM CMBICIIE, OTMETUM, YTO 3alllU-
Ta MpaB MOTPEOUTEIIST — 3TO KOMIIIEKC IIPABOBBIX IIEMEHTOB,
HaHpaBﬂeHHbIﬁ Ha IIOMOIIb HOTpeGI/ITeJ'IIO B PUCKOBAaHHBIX
MOMEHTAaX, B CIyJasX, €CIH CBS3b €0 C MPOAABIIOM MOXET
COIIPOBO’KAATHCS OIPEJICICHHBIMHU OTTACHOCTSAMH.

3akoHO/aTeIeM HE JaeTcsl MOHATHE «TEXHUUYECKH CIIOXK-
HBIX TOBApOB» M HE NMPHUBOJWUTCS UX HCUEPIBIBAIOLINI Tie-
pedeHb. 3aKOHOAATENb YCTAHABIMBACT JIMIIb IEpeYeHb
TEXHUYCCKU CJIOKHBIX TOBApPOB, B OTHOLMICHHUHU KOTOPBIX I10-
TpeOuTens BIpaBe TpeOOBaTh 3aMEHY TOBapa WIIM BO3Bpar
orIaThl 3a Hero. JlaHHBIN mepedeHb NPUBOAUTCS B IPHIIO-
xeHnu 3 [loctanoBnenus Coera MunuctpoB PecryOnukn
Benapycs ot 14.06.2002 . Ne 778 [1].

PaccmarpuBasi TEXHHYECKH CIIOKHBIC TOBAPHI C TOYKH
3peHusi 00bEKTa IPaXkJaHCKO-IIPABOBBIX OTHOLICHU, HE0O0-
XOZMMO ITOHUMATh, YTO OHH OTHOCSTCS K KATETOPHH «BEIIN».
OmnpesieneHne «BEUIN» TaKKe OTCYTCTBYET B OT€UECTBEHHOM
3aKOHO/IATENIbCTBE, OHAKO UMEET CBOE OTPaKeHHE B IOPH-
CIpYJACHIINN Kak Hayke. MTak, Bemb — 3TO 00bEKT Marepu-
AIBHOTO MHpa, MPEObIBAIOMINI B MIPUPOJHOM COCTOSHHH B
Hatype 1100 chOopMUPOBAHHBIN TPYIOM YelioBeka. Beramu
B TPXIAaHCKOM IpaBe MPU3HAIOTCS MaTepHalbHbIe, (hru3nde-
CKH 0Cs13aeMble 00BEKTHI, IMEIOIINE S3KOHOMHUECKYIO (hOpMY
ToBapa [2, c. 29].

VHTEepecHbIMH, Ha HAll B3IV SIBISIOTCS MCCIIET0BAHUS
I'mnedanosoii [I. M., kotopast B cBOMX padoTax OIpeienseT
TEXHUYECKH CJIOKHBIE TOBAPbI KaK OOBEKTHI I'PAKIAHCKUX
mpaB. OHa CYUTAET, YTO «ITO HE OrpaHWUYCHHAs B 000poTe
HeroTpeossieMasl Belb MOTPEOMTENILCKOTO Ha3HAUYCHHMS, a
MMEHHO TNPOMBIIUICHHBIA TOBap MOTPEOUTENBCKOI0 Ha3Ha-
YEeHHUs, OTHOCSIINICS K TIpeIMeTaM TeXHHUKI» [3, ¢. 155].

TexHUUYECKH CIIOKHBIM TOBapaM HPHUCYIIH Psi MPH3HA-
KOB, KOTOPBLIC ABJIAIOTCSA CHeLll/Iq)I/I'-IeCKI/IMI/I U OTIIMYAaKT UX
OT Jpyrux ToBapoB. Tak, K TAKOBBIM MOXHO OTHECTH CIIOXK-
HOE BHYTPEHHEE YCTPOMCTBO, KOTOpOE SBISIETCSI TEXHO-
JIOTMYECKON CYIIHOCTBIO TOBapa HCCIIENYyEeMOro THIA, ITO
YCTPOWCTBO MOJHKHO BKIIOYaTh B ceOs HAOOp MHOXKECTBa
COCTABJISIIOIINX 371eMeHTOB. [Ipn 3TOM eme ogHUM NpH3Ha-
KOM, KaK IIpaBuJio, ABJIACTCA 6OJ'II)LLIaSI CTOUMOCTB TAKOT'O TO-
Bapa. B kauecTBe KOCBEHHOTO NPHU3HAKA MOXXHO 0003HAYNTH
3aKperuIeHHE B 3aKOHOJATEIILHOM TIepPEYHe, OTHAKO, KaK MBI
y’Ke TOBOPHJIN paHee, 3TOT MepeYeHb KaK TaKOBOM 3aKOHO/1a-
TeJIeM HE MPUBE/ICH.

BaxxHBIM sIBIISICTCS M TO, UTO MOHSTHE TEXHUUCCKH CIIOXK-
HOTO TOBapa Kak OOBbEKTa HAy4YHOIO IO3HAHUS HE COOTBET-
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CTBYET HOHITHIO TEXHUYECKHU CIIOKHOTO TOBapa Kak Karero-
puu npasa. B 10ka3aTesnbCcTBO IPUBOAUTCSA TO, YTO B [IEPEUHE
HE COIEPIKUTCS LIENOTO PsAa TOBAapOB, (paKkTHISCKH o0maza-
IOMIMX TPU3HAKAMH TEXHWYECKH CIIOXKHBIX TOBapoB [3, c.
157].

Taxum 00OpazoM, 3aKOHOAATENI0 HEOOXOAUMO 3aKPETHTh
TIOHSTHE TEXHUYECKH CIOKHOTO TOBapa Kak IPaBOBOH Ka-
TErOpUM, a TAK)KE IPUBECTU HCYEPIBIBAIOIIUN I1EpEUEHb
TaKUX TOBAapOB. 3aKpeIUIEHHE 3TOro moHsTus u Ilepedns
TEXHUYECKH CIIOKHBIX TOBAPOB ITO3BOJIUT OTHOCHTH HX K
BaKHBIM TPABOBBIM CPE/ICTBaM (IIpreMaM) MPaBOBOTO pery-
JTUPOBAHNS MTOTPEOUTENBECKUX OTHOMEHNH. Kpome Toro, oHH
cMOryT 0€30rOBOPOYHO BBICTYINATh 3JIEMEHTAMH MEXaHH3Ma
OXpaHbI IpaB NOTpeOUTEIeH TEXHUYECKH CJIOKHBIX TOBAPOB.
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MECTO JOTI'OBOPA ®PAXTA B CUCTEME
JOTI'OBOPHBIX OBSI3ATEJIBCTB

Tpuyxesuu A.B. (BHII)

Bompoc o mpaBoBoii mpupone J0roBopa (ppaxTOBAHUS
OTHECEH HayKOW IpakJaHCKOIO TpaBa K OJHOMY U3 JAMCKYC-
CHOHHBIX, TPEOYIOIIEMY CBOETO HAYYHOTO MEPEOCMBICIECHUS
n obocHoBaHus. [Ipy U3ydyeHNH HAMOHAIBHOTO 3aKOHO/IA-
TEJILCTBA B 00JacTH (hpaxTOBaHUSI BOHUKAIOT MPOOJIEMBI C
KBaNTU(HUKaNKeH U onpenesIeHneM MecTa JJoroBopa (paxro-
BaHMS B CHCTEME JOTOBOPHBIX 0053aTEIIBCTB.

[IpaBooTHOIIEHHS 1O JOTOBOPY (ppaxToBaHMs 3aKpeIUIsi-
torcs B [ pasknanckoMm xogekce Pecyonmku bemapycs (nanee
o Tekery — I'K) [1], 3akoHe «O0 aBTOMOOMIBHOM TpaHCIIOp-
T€ U aBTOMOOMJIBHBIX MepeBo3kax», 3akoHe «O ropoacKkoM
JNMEKTPUUECKOM TPAHCIIOPTE U METPOIIOIUTEHEY, a TAKXKE B
Bosnymaom xonexce u Kozekce TOproBoro MoperiaBaHust.

IIpencraBneHnas BapuaTUBHOCTB IIPAaBOBOM perlaMEHTa-
LU U PazOpPOCAHHOCTh HOPM IO TPAHCHOPTHBIM KOAEKCaM
1 3aKOHAM CO3/IAI0T MPEATIOCHITKH /ISl HAyYHBIX JIUCKYCCHH,
OCHOBHAsl 4aCThb KOTOPBIX MOCBSAILIEHA NPoOIeMe CO3daHus
o0r1eit maThopMbl 11 YHH(DHUKAITIH TIPAaBOBBIX HOPM B JTaH-
Holi cdepe.

JloroBop (paxToBaHUs ONPENENEH KaK COIIALICHUE, 10
KOTOPOMY OJlHa CTOpOHa ((ppaxTOBIINK) 00sA3yeTcs Mpero-
CTaBUTH JPYToi cTopoHe (ppaxToBareto) 3a miary BCIO HIIH
4aCTb BMECTUMOCTH OAHOI'O NI HECKOJIBKUX TPAaHCIIOPTHBIX

CPE/ICTB Ha O/INH WJIH HECKOJIBKO PEICOB AJIsl IEPEBO3KH TPY-
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30B, MaccaxxupoB u Oaraxa (ct. 741 T'K) [1].

OpaxrtoBanue (0T aHmni. chartering) — pa3HOBHIHOCTH
KOMMEpPYECKON [esITeIbHOCTH, CBA3aHHAS C 3aKIIIOUCHHUEM
JIOTOBOPOB O TIEPEBO3KE I'PY30B MM MACCAKUPOB MOPCKHM,
PCUYHBIM, aBUALIUOHHBIM UJIN aBTOMO6l/IJ'l])HI)IM TPAaHCIIOPTOM.
Hamnpumep, HEMEIKUM 3aKOHO/IATEIbCTBOM IIPELyCMOTPEHO,
YTO MEPEBO3Ka I'PY30B ABTOMOOWIIBHBIM TPAHCIIOPTOM OCY-
LIECTBIISIETCSl HA OCHOBAHHMM 3aKJIIOUEHHMSI JIOrOBOpa (hpaxro-
BaHUA [2, c. 91]. ®paxt (ot romn. vracht, mem. Fracht) — ma-
Ta BJIAJENbIly TPAHCIIOPTHBIX CPE/ICTB 3a MPEJOCTaBICHHBIC
UM YCJIYTH I10 NIEPEBO3KE rPY30B MM MTaCCaKUPOB.

JlymaeTcs, 4TO IPaBOBOE 3HA4YEHHE JOTOBOpa (hpaxTo-
BaHMS TIPEJIoNIaraeT MepeBo3Ky, MEepeMeNIeHHue Ipy3a MpH
YCIIOBUSX OomnpesiesieHrs (YTOYHeHHsI) criocoba TpaHCIIOPTH-
POBKH 3a TIIaTy, HO BBICTYIIA€T B PABOOTHOIIEHUSX (hpaxrTa
JIMIIb KaK ero cocTaBHask yacTh. Jis onpenieneHnst Mecra J1o-
roBopa (hpaxToBaHHs B CHCTEME JOTOBOPHBIX 00s3aTEIbCTB
HEOOXOANMO OTIPENEIUTh €ro IPaBOBYIO MPUPOLY, CYIIIHOCTD
1 €T0 COOTHOIIEHHE CO CXOKHMH JJIOTOBOPAMH.

CootHoureHre noroBopa (paxToBaHUS M JIOTOBOpa Iie-
PEBO3KH TPY30B BUAUTCA ciemyromum odpazom. [Ipu ppax-
TOBAaHWW TPAHCHOPTHOTO CPEACTBA (aBTOMOOMIIBHOTO, BO3-
JIyIIHOTO, MOPCKOTO0) 3aKJIFOYEHUE JJOTOBOPA IIPOUCXOIHT 10
MOMEHTa BPy4EHHs Tpy3a MEPEBO3UMKY, THOO OCyIecTBIIe-
HUSI TIEPEBO3KH IACCaXXUPOB IIepeBO3YMKOM. TakmM oOpa-
30M, OCHOBHOE MIPABOBOE 3HA4Y€HHE (hpaxTa COCTOMT B Ipe-
JIOCTaBJICHNH 3a TUIATy BCEH MM YaCTH BMECTIMOCTH OJHOTO
WJIN HECKOJIBKUX TPAHCIIOPTHBIX CPEICTB IS MOCIE Y OIICH
MIePEBO3KHU TPY30B, MTACCAKUPOB, JINOO0 Oaraka. 3aKro4eHUE
B TIOCIEJICTBUM CAMOTO JOTOBOpA TEPEBO3KH BICUET BO3-
HUKHOBEHHE HOBBIX I'PAXKIAHCKUX MPABOOTHOLICHUH, TOJI-
TBep)K}IéHHI)Ie TPAHCIIOPTHBIMH JTOKYMCHTaMU. HaCTOHHJ,l/IM
CTOHMT OTMETHTB, YTO JOTOBOP (hpaxTOBAHUS ABISIETCS CaMO-
CTOSITEJIBHBIM 00s13aTeILbCTBOM Hapsilly ¢ JOTOBOPOM Iiepe-
BO3KH I'PY30B.

O.®. dact obpamaer cBOe BHUMAaHHE Ha OOIIYIO IIENb
(dpaxTa ¥ IEPeBO3KH — ITO «U3MEHEHHE TEPPUTOPHAIILHOTO
TIOJIOXKECHUS]; NIPU peajiM3aliy J0roBopa (paxToBaHUs OHO
BCera mpecieayeTcs (paxTOBIIMKOM, HO HE Bceraa (ppaxTo-
Batenem» [2, c. 93]. Paccyx1eHus y4eHOro aklleHTUPOBaHbI
Ha MHOTOCJIOMHOCTHU BCEU TPAHCIIOPTHOMU AEATEIbHOCTH, KO-
TOpasi BKITIOUaeT B ceds M PpaxTOBAaHHE U CaMy JabHEHIITYTO
TIEPEBO3KY.

Jnst pa3rpaHuyeHust I0roBopa ppaxToBaHusi OT HHBIX J0-
TOBOPHBIX 0053aT€IbCTB HEOOXOANMO BBIJICIUTH €TI0 KBaJIU-
¢unupyronme Npu3HaKky, KOTOpbIe HAalIyT CBOE OTpa)kKeHHE
U B €ro MpaBoBoii npupose. J{is aroro Heo6xoquMo 0003Ha-
YHUTH MPEeaMeT 1oroBopa ¢paxroBanus. B cratee 741 I'paxk-
JTaHCKOTO Koziekca PecnyOnmkn benmapych ompeneneHo, uTo
(GpaxToBIIUK 00s3yeTcsl MPEIOCTaBUTH (DPAXTOBATEIIO 3a
IUIATy BCIO MJIM YaCTh BMECTUMOCTH OTHOTO MJTH HECKOIBKHX
TPAHCIIOPTHBIX CPEACTB HA OIMH WJIN HECKOJIBKO PEHCOB IS
NIePEeBO3KHU I'Py30B, aCCAKUPOB U Oaraxa [1].

ITo raHHOMY J1I0TOBOpPY CaMoO TPaHCHOPTHOE CPEICTBO HE
repeniaeTcsi ppaxToBaTeNio, eMy MPEAOCTABISICTCS BMECTH-



MocTh (00 ee yacTh) TPaHCHOPTHOIO cpezicTBa. Kpome
TOro, ()paxTOBIIMK HE OKa3bIBaeT (hPaxTOBATENIO HUKAKHX
YCIIYT IO YTPaBIEHUIO TPAHCTIOPTHBIM CPEACTBOM H €T0 TeX-
HUYECKOM SKCIUTyaTalny. YIpaBlIeHNE W TEXHUYECKas 3KC-
IULyaTallysl COCTABIIACT HIEMEHThI CyILEecTBa 0053aTeNIbCTBA
MIEpEeBO3YNKa 0 TIEPEBO3KE MACCaKUPOB, Tpy3a U Oaraxa.
To ectp, mpeaqMeToM J0TOBOpa (paxTOBAHUS SBISECTCS TIpe-
JIOCTaBJICHHE BMECTUMOCTH OJTHOTO MJIM HECKOJIBKHX TPaHC-
MIOPTHBIX CPEACTB TSI IEPEBO3KH IPY30B, TACCAKHUPOB, Oara-
’a, 4TO JIEJTaeT BOSMOKHBIM BBIJICITUTD €TI0 B OTACIBHBINA BHT
JIOTOBOPA C COXPAHEHUEM €r0 POJOBOMN NPHHAAIEKHOCTH.

Takke HEOOXOMMMO pa3TpaHHUYMBATH YCIYTy IO TIPEo-
CTaBJICHUIO BMECTHMOCTH TPAHCIOPTHOTO CPEACTBA, U caMmy
nepeaady TPaHCHOPTHOTO cpeiacTBa. B 3ToM Bompoce Mbl
monHOCTRIO paznensteM mosurmio O.C. KOpeHkoBoil o ToM,
YTO JIOTOBOP (hpaxXTOBAHUS BCE K€ HANPABJICH Ha MPEI0CTaB-
JICHUE YCIIyTH MO MEPeBO3Ke, a He Ha Mepeady UMYILEecTBa
BO BPEMEHHOE BIJIaJICHUE M OJb30BaHUe. “DpaxTys Takcw,
raccakup MMeEET IIeJb MONAacTh B MYHKT HAa3HA4YCHUS, a HE
JUIsl TOTO, YTOOBI HCIIOJIB30BATh TPAHCIIOPTHOE CPEJICTBO ISt
cunenus. @paxroBarenb, BIAACIOIIUNA TPy30M, TaKKE HE
MMEET IIeIM MCTI0JIb30BaHMS, HAITPUMeEp, BO3AYIIHOTO Cy/HA
JuIs ckiaaupoBanus. Llenbro ¢paxToBaHus Bceraa sIBISETCS
mepeBo3ka’” [3, c. 172].

W3nokeHHBIC apryMEHTHI, a TAaK)K€ MHBIE BOIPOCHI, Tpe-
Oyiolye CBOEro JajbHEHIIero pacCMOTPEHHMs, JNAIOT HM-
MYJIBC K W3YYEHUIO U aHAJIN3Yy MPOOIEMbl KBATU(HUKALINN U
OTIpeZIeTICHUs TIPAaBOBOM MPUPOBI JIOTOBOPA (ppaxToBaHUS B
O6H3aTeJ'll>CTBaX, PErMaMCHTUPOBAHHBIX HAIlUOHAJIbHBIM 3a-
KOHOZIaTENbCTBOM. TeM He MEHee, MOXKHO yTBEpPXK/aTh, YTO
MIPEZIMETOM PacCMaTpUBAEMOTO J0TOBOpa (ppaxToBaHMs SB-
JIieTCsl TPAHCIIOPTHAsA yClIyra, a He Mepeaaya KOHKPETHOTO
HNMYIIECTBA.
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CPABHUTEJ/IBHAA XAPAKTEPUCTHUKA
BAHKPOTCTBA B 3APYBEKHBIX CTPAHAX

Tynvko FO.U. (BUII)

IIpaBOBBIE HOPMBI, PETTIAMEHTHPYIOIINE HpoLEenypy OaH-
KPOTCTBA B 3apYOE)KHBIX CTpaHaXx, SBISIOTCS HanOoee mos-
BIO)KHBIMH 110 CBOEMY COZICPXKAHUIO, a TAK)KE Harbolee 4acTo
MOATIeKALMME Iporeccy Tpancdopmarun. [Iporcxoant 3To
B CWJIy TOTO, YTO PETYIHPOBAHHE BOIPOCOB OaHKPOTCTBA

IOPUIMYECKUX JIUIT SIBISICTCSl OJJHOM M3 Hanbosee THHAMUY-
HO Pa3BUBAIOILIHUXCS chep 0OIIEeCTBEHHBIX U, KaK CIIEJICTBHUE,
MIPaBOBBIX OTHOIIEHUI [1].

Bce 3apy0exHoe 3aKOHOAATETHCTBO O OAHKPOTCTBE MOXK-
HO pas3ac/iuTb Ha ABC 6OJ'II)]_HI/IC rpynrbl, B 3aBUCUMOCTU OT
CTETICHHU 3aIUTHI JOJHDKHUKOB U KPETUTOPOB TP NPU3HAHUH
JTOJDKHUKA HECOCTOSTEIBHBIM (OaHKPOTOM):

— TPOKPEAUTOPCKAasl CHCTEéMa, OCHOBHAs IeJb KOTOPOI
CBOZANTCS K 3aIIUTE WHTEPECOB KPEAUTOPOB, ITyTEM MaKCHU-
MaJIbHO BO3MOYKHOTO BO3BPAIIEHUS JODKHIUKOM, HMEIOLINM-
CA 'y HETO Mepe]i HUMU 3a10JDKCHHOCTH,

— TpojeOUTOpCKas CHCTEMa, OCHOBHAs ILENb KOTOPOH
CBOJINTCS K 3aIIMTE JI0JDKHHKA, MOTABIIETO B CIOKHOE MTOJI0-
YKEHHE U OTBEYAIOIIEro KPUTEPHUSIM HEIJIaTe:KeCII0COOHOCTH
[2].

CymecTByronye myOJMKanuy 0 MUPOBOHM ITPAKTHKE pe-
TYJIMPOBAHUS HECOCTOATEIHLHOCTH (OAHKPOTCTBA) OTPAKAIOT
pacmpocTpaHeHHOE MHEHHe, 49To 3akoHomarenbcTBo CIIIA
OoJpIlle BHUMAHHMS yACISCT 3allUTe WHTEPECOB JOIDKHUKA,
TIOTIABILIETO B CIOKHOE (PUHAHCOBOE MOJIOKEHHE, a 3aKOHO-
JIaTeNbCTBO BennkoOpuTaHuy 1 OOJIBIINHCTBA EBPOTIEHCKIX
CTpaH, HAIIPOTHB, B OOJIBbIICH CTEIIEHH 3AIIUIACT KPEIUTOpa
W HalpaBJIeHO Ha MPUHYIUTEIHEHOE UCIIONHEHUE ero Tpedo-
BaHui [3].

3akononarensctBo CIIA opueHTUpOBaHO Ha MoOJAEpX a-
HHME YKOHOMHMYECKH CTAOUIBLHOIO PbIHKA ITYTEM MaKCHUMaJlb-
HO BO3MOXKHOTO COXPAHEHHSI BCEX CyOBEKTOB Ha JaHHOM
poiake. OHO HaNpaBJIeHO Ha 3AIUTY MHTEPECOB JODKHHKA,
Ha MpPEJOCTaBICHUE €My BO3MOXXHOCTH PECTPYKTYpH3alUU
JIONTa, PEeOpraHU3aluy FOPUIUUECKOTO NI U JaIbHEHIIeM
MIPOJOJDKEHUH  TIPEIPUHAMATEIILCKON  JICSITENBHOCTH  Ha
ImpaBax ITOJJHOIEHHOI'0O Y4YaCTHHUKaA PBIHOYHBIX OTHOIIEHUH
[2].

B CIIA 06aHKpoTCTBO B OOJBIIEH CTENEHU PEryIHpyerT-
Csl 3aKOHOJATENI,CTBOM. B BenmukoOpuTaHuu mpouenypsl
0GaHKPOTCTBA OCHOBAaHbI IIPEUMYIIECTBEHHO HA JJOTOBOPHOM
roaxoze [4].

OCHOBHOE pa3iinuue aMepUKaHCKO 1 OpUTAHCKOH mpak-
TUKA B ToM, 4To AokHHUK B CIIIA B cimyyae 6aHKpPOTCTBa
MIPOJIOJKACT paclopspKaThCs CBOMMM akTHBaMH, a B Be-
nMKoOpuTaHuu — HeT. B BenukoOpuraHum yrpasisommi
KOHKYPCHOW Maccoi NPUHHUMAET OAHO U3 JIByX PELIEHUIl: O
JVKBUJAINN W HEMEIICHHOH mpojake pUPMBI WIIK O TIPO-
JOJDKCHUU JOCATCIIBHOCTU W IMPOBEACHUU PpEOpraHu3anun
nepen npopaxeil. OCHOBHAs 3a/ja4a yNpaBIsAOIIEro — OCy-
IIECTBUTh MAaKCHMAJIbHBIC BBIIIIATHI 110 JIONTY KPEANUTOpa C
MIPENOUTUTEIbHBIMY ITpaBaMu [4].

Ha Bompoc o Tom, k kKaKoii cucreme oTHocHuTcs PecryOmu-
ka benapycp, Henb3st 0TBETUTH OHO3HAUHO. C OIHOM CTOpPO-
HBI, 3AKOHOIATEIILCTBO O HECOCTOSATEILHOCTH (OaHKPOTCTBE)
B Pecny6mku Bemapych, ckopee, cocTaBiieHO B WHTEpecax
JIOJDKHUKA ¥ IMEET TOJIBKO OT/ICTIBHBIC JIEMEHTHI, OTBEYAI0-
M€ MHTepecaM KpeauTopoB. BONBIIMHCTBO HOPM HAIpaB-
JICHO Ha BOCCTaHOBJICHHE IUIATEKECIOCOOHOCTH U COXpa-
HEHHE IOPUINYECKOTO JIMIA, a HE Ha €ro JMKBHUIALMIO KaK
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CcyOBEKTa X035 HCTBCHHON /IEATEIBHOCTH.

C Japyroil CTOpPOHBI, MpHU aHaidu3e CyAeOHON MpaKTUKU
MOXKHO CJIETIaTh BBIBOA O TOM, 4TO OEIOPYCCKHIl MHCTUTYT
HSKOHOMHUYECKOH HECOCTOSITEIBHOCTH (OaHKPOTCTBA) UMEET
MIPOKPEIUTOPCKYIO HAMPaBICHHOCTb, YTO O3HA4YaeT MaKCH-
MaJbHBIA y4€T MHTEPECOB KpeauTopoB. IIpakThka nokassl-
BAaeT, 4TO B IPOIEAype OAHKPOTCTBA KPEIUTOPHI PEHIAIOT
HCKJIIOYUTENIBHO CBOM ITPOOJIEeMBbI BO3BpATa JIOJIOB.

KonuenrtyanbHblil BOIpoc, KakoW e MOAXOH JIydlle C
TOYKH 3pEHUSI HAMOHAJIBHBIX MHTEPECOB — IPOIOIKHUKO-
BbII WM IPOKPENUTOPCKUMN, BBI3BIBAET CIIOPbI MEKIY JKC-
nepramu. CymecTByeT MHEHHE, YTO C TOYKH 3PEHHs 001I1eTo
HSKOHOMHYECKOTO pe3ylbTaTa IMpPOKPEIUTOPCKAs CHCTEMa,
0e3yciioBHO, HAMHOTO Oosiee d(h(EeKTHBHA, HEXKETH Ta, 4TO
OTCTanBaeT HHTEPECHI JOHKHUKOB. OTCIO/1A AeaeTCs BBIBO/,
YTO HOBBIM, (POPMHUPYIOLIMMCSI TTPABOBBIM CHCTEMaM HECOo-
CTOSITENILHOCTH (OaHKPOTCTBA) HEOOXOAMMO BOCIPHHUMATH
MTOIXOJT, OTCTAMBAIOIITII MMEHHO HHTEPECHI KPETUTOPOB [5].

[ToxBons wuror, cieayer OTMETHTh, YTO HECMOTPSI Ha TO
YTO IPABOBBIE KOHCTPYKIMH HMHCTUTYTa HECOCTOSTEIHLHO-
ctH (0aHKPOTCTBA) PAa3HBIX CTPaH JOCTATOYHO CYIIIECTBEHHO
OTIIMYAIOTCS, OJHAKO OHU BCE K€ MPECIENYIOT OAHY IIEJb:
co3nanue 3PPEKTUBHOTO MEXaHU3Ma 00ECIICUCHHSI CTAOUIIb-
HOCTH PBIHOYHBIX OTHOIIEHWH, YCTOWYMBOTO pOCTa HAIHO-
HaJIbHOHM SKOHOMUKH.
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AKTYAJIBHBIE ITPOBJIEMbBI 3AIIIATHI
ABTOPCKHUX ITPAB B CETU UHTEPHET

[Meemapux B.C. (BHII)

HHTepHeT mpenocTaBisieT HOBYIO Cpedy sl Tpaaullu-
OHHBIX BUJOB TBOPYECKOTO CAMOBBIPAKCHUS M OTKPHIBACT
BO3MOYKHOCTH JUIS €IlI€ pa3BUBAIOIIMXCS HanpaBieHuil. Bue
3aBHCHMOCTH OT BO3pacTa OOJIBIIMHCTBO JIFOICH yKe mepe-
LIUIM Ha aKTUBHOE I10JIb30BaHUE BCEMUPHOH ceThi0. MHOTHE
TIPOU3BE/ICHUS TTONYYUIIN «BTOPYIO» KH3HB Olaromaps pac-
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kpyTke ux UuTepHer pecypcamu. Tak, Harpumep, U3BeCTHAs
OJIb30BaTENbHUIIA TAKOH colnanbHoi cetH, Kak « TikToky.
Enena 3aBnaoBa co3maeT HEOOBIINE POIUKH MO MOTHBAM
[IOBECTU-CKa3KU «30J0TOM KitouuK, win [lpukmouenus by-
paTuHO», IIC NPEACTABIACT HaM CBOIO aJIbTCPHATUBHYTO BEP-
CHIO HCTOPHH.

OHaKO C y4eTOM CTPEMHTEIIFHOTO PAa3BUTHS III00ATBHON
cety MIHTepHET CcO37al0TCs MPEANOCHUIKM MO BO3HHUKHOBE-
HUIO Pa3IMYHBIX IPOOEIIOB B 3aKOHOJATENbCTBE PectryOnmiku
Bemapych, TeM caMbIM MOpPOX/asi TPOOIEMBI 3aIINUTHI TIPaB
aBTOPOB.

Hapymenue aBTopckux npas B c€TH MIHTEpHET CTaHOBUT-
cs1 Bce Oosree pacrpocTpaHeHHBIM B Haie Bpems. [Ipinunna B
TOM, 4T0 MIHTEpHET sBIsieTCs HauOoee Cephe3HOi yrpo3oi
UCKJIIOUUTEIBHBIM aBTOPCKUM U CMEKHBIM MTPaBaM.

MOKHO BBIICJIUTh HECKOJIBKO OCHOBHBIX MOMEHTOB,
ONPEACIAIOIINX [IPUYUHBI HAPYLIEHUH aBTOPCKUX IIPAaB BO
BCEMHUPHOW CETH: BO-NEpPBHIX, MHTEpHET HocTymeH 0e3 cy-
IIECTBEHHBIX IPETISTCTBUI JTI000OMY YEIIOBEKY, B JII000€E Bpe-
Msi; BO-BTOpBIX, VIHTEpHET mpenocTasisieT miarhopmy st
IIMPOKOTO PACHPOCTPAHEHUSI U TOIydeHUs] HH(OpMaIy B
KOPOTKHE CPOKH; B-TPETHUX, OTCYTCTBHE BO3MOXXHOCTH IIPO-
CJIE/INTh, KEM U KaK OyJeT UCIIOJIb30BaThCSI OOBEKT aBTOPCKO-
TO IIpaBa IOCIE €ro pa3MeIieHns B ceTu VHTepHeT; B-4eT-
BEPTHIX, HEJICTKO ONPEJENUTh, SBISICTCS JIM NPOU3BEICHHUE
«KOIUEN» 3aILUIIEHHOIO [IPOU3BEIECHUS WIM OPUTHHAIBHOU
paboToii.

B cBs3M ¢ TeM, YTO JIOAM MOTYT HCIIONIB30BaTh UYXKYIO
HHPOPMALIUIO Il COOCTBEHHON BBITONBI WM JUIS JPYTUX
IIeNeH, BCE 3TU acNeKThl TPeOyIOT HEMOCPEACTBEHHOTO pe-
LIEHUS, a TAKXKe OoJiee Y3KOro NCCIe0BaHus U HEOOX0INMO-
ro MPaBOBOIO peryivpoBaHus. FIMEHHO 103TOMY BOIPOCHI,
Kacaroluecs: 00eCreyeHus! 3alUThl aBTOPCKOTO U CMEXKHBIX
npaB B ceTH VIHTEepHET, MpHoOpeTaoT BCIO OOJNBUIYIO aKTY-
ampHOCTH [ 1, . 18].

OCHOBHBIMH HOPMAaTHUBHBIMH TIPABOBBIMHU aKTaMH, pe-
TYJIUPYIOIIUMH MOPSIOK OCYIIECTBICHHUSI U OXpaHbl aBTOP-
CKOTO U CMEXHBIX IpaB B PecrryOnuke benapycs, sBnsiorcs
Koncrurymms Pecryonukn benmapycs, ['paxmanckuii kogexe
Pecnyonmuku benapyce, 3akon Pecryonuku bemapycs ot 17
Mmast 2011 roma Ne262-3 «O0 aBTOPCKOM IpaBe U CMEKHBIX
mpaBax» [2], HopMaTuBHBIE TIpaBOBEIe akThI [Ipesnaenta Pe-
cnyonuku benapych, nHBIE aKkThl 3aKOHOJaTeNbCcTBa Pecry-
onuku benapyce.

Cormacuo cr. 51 Koncrurymun Pecny6muku bemapych
[3], kaxnplil ©MeeT MpaBoO HA ydyacTue B KYIbTYPHOM >KH3-
HU. DTO MpaBo oOecreunBaeTCs OOIETOCTYTHOCTBIO 1IeH-
HOCTEHN 0TEUECTBEHHOW U MUPOBOM KYJBTYpPbI, HAXOISLIUXCS
B TOCYJapCTBEHHBIX M OOIIECTBEHHBIX (POHIAX, pa3BUTHEM
CeTH KYJIBTYPHO-IIPOCBETHTENBHBIX yupexaeHuid. CBoboaa
Xy/I0’KECTBEHHOTO, HAyYHOTO, TEXHHMYECKOTO TBOPUECTBA U
NIPENO/IaBaHusl TrapaHTupyercs. VHTemekTyanpHas co0-
CTBEHHOCTb OXpaHseTcs 3akoHOM. [ocynapcTBo conencTByer
Pa3BUTHIO KYIBTYpPbI, HAyUHBIX U TEXHHUECKHX HCCIIEN0BA-
HUH, BHEIPCHUIO NHHOBALIMH Ha 071aro o0ImnX HHTEPECOB



Ha ceromHsmHUN JEHB CYIIECTBYET HEOOXOMUMOCTH B
N3YYCHHUU MHCTUTYTA 3alllUTBl aBTOPCKUX IMpaB HE TOJILKO B
peanbHOM, HO W B BHpPTyasibHOM Mupe. [Ipobrema 3ammTer
aBTOPCKHX TIpaB B ceTH VHTEpPHET HOCUT Tpa)IaHCKO-TIpa-
BOBYIO HAaIIPaBJIEHHOCTh M O0ECIEUYMBACTCS HEPa3pPHIBHOM
CBS3BI0 C HEMaTepHUaJIbHBIMH OJaramMu, KOTOPhIE B COOTBET-
cTBUM co cT. 128 I'parkmanckoro xonekca PecmyOnuku bena-
pych ot 7 nexadpst 1998 r. Ne 218-3 [4] sBAsitOTCS OObEKTaMU
TpakIaHCKOTO TIpaBa.

B neiicTByromem 3aKOHONATEIHCTBE HE HMECTCSI HOPMBI,
MOCBSIIEHHOW acreKkTaM, CBSI3aHHBIM C 3allUTON WHTEIJIeK-
TyaJbHOH COOCTBEHHOCTH B BHPTYaJIbHOM IIPOCTPAHCTBE.
O4eBUTHO, YTO MHCTHUTYT 3AIIUTHI aBTOPCKOTO IPaBa B CETH
HutepHer HemoctaTouHo u3ydyeH B PecrnyOnuke Bemapyce.
Ha mam B3msaa, 3T0 00ycCIIOBIMBAeTCS OTHOCHTEIHHO He-
JIONTHM CYIIECTBOBAHHEM TAaKOTO TOHATHS B IOPUANIECKON
JUTEparype.

Jis petenns 3Toro BOmpoca Haa0 MPUHUMATE JOMOITHU-
TEIbHBIC HOPMATHBHEIC MTPABOBBIC aKTHl U HOPMBI, KOTOPEIC
OyZyT AeTalIbHO PErIaMeHTHPOBATh OTHOILICHUS, CBSI3aHHbIC
C HMCIIONB30BaHHEM OOBEKTOB aBTOPCKOTO TpaBa B ceTH MH-
TEpHET, U MOMOTYT aBTopaMm Ooinee 3(pGEKTUBHO 3aMUTHTH
CBOM IIpaBa.

[IpobnemMy MOXHO pemuTh 00eCTIEYeHNEM HajIeKalei
3alIUTHl TPOU3BECHUN B ceTH MHTEpHET APYTHMH CIICIIH-
(UUECKMMU CpeCTBAMHU, TAKUMHU KaK:

1. Coznanne enmHOrOo VHTEpHET-peecTpa OOBEKTOB aB-
TOPCKUX M CMEKHBIX TIpaB. JlaHHBIN peecTp MpeoCTaBUII ObI
aBTOpaM M HCIHOJIHUTCIIAM TapaHTUU (l)l/IKcaLII/II/l X aBTOp-
CKHX M CMEKHBIX TIpaB M pacropspKeHUs UMH. Perucrpanus
HA TaKOM HOCHUTEIC JOJDKHA TPEIyCMaTPUBATh CIICAYIOIIHE
XapaKTepUCTUKH: 0€3BO3ME3JHOCTb, IPUBATHOCTH, YIOOHbIH
uHTepdeiic, TOCTYTHOCTh. DTH KPUTEPHH yOeperyT aBTOPOB
OT MaTepHaIbHBIX M BPEMCHHBIX 3aTpar.

2. Hcnonp3oBaHKMEe 3HAKa OXpaHBI aBTOPCKOTO IpaBa U
TEXHOJIOTHH 3JEKTPOHHO-II(PPOBOI MOAMUCH. 3HAK KOITH-
paiiTa HeceT YHCTO JeKiapaTuBHy (yHKmoo. CoBpeMeH-
Hble WHQOPMALMOHHBIE TEXHOJOTUH, NpUMeHseMble B MH-
TEpHETE, MO3BOJIAIOT UCIIONB30BATh 3HAK KOIMPAiTa B HTHOM
KauecTBe, TO €CTh PEAJIM30BBIBATH BO3MOXXHOCTB €r0 peallb-
HBIX 3AIIUTHBIX ¥ MH()OPMALMOHHBIX (DYHKIHMHA Ha OCHOBE
JIETaTbHON TPOIETYPHl ICKTPOHHOTO JTOKYMEHTHPOBAHHS
C HCIONIb30BAaHMEM TEXHOJIOTHH JICKTPOHHO-IN(POBOI
TIOAITUCH, 00ECIIEYNBAIOILEH IOPUIMYECKYIO CHITY JIEKTPOH-
HBIM JTOKyMeHTaM. CpaBHEHHE HCIIONB30BAHUS MPOIETYPHI
AIIEKTPOHHOTO JTOKYMEHTHPOBAHHS C HCIIOIH30BAHUCM TEX-
HOJIOTHH 3JICKTPOHHO-IIU(PPOBOH MOIMKUCH C PErUCTpaIHeh
00BEKTOB HHTEIUIEKTYaJIbHOH COOCTBEHHOCTH B einHOM H-
TEPHET-peeCTpe OOBEKTOB aBTOPCKUX M CMEKHBIX IIPaB I10-
Ka3bIBaeT MPEUMYILECTBA CII0CO0a 3alIUThl PErUCTPALUK B
€IMHOM PeecTpe, TaK KaK I MOANNCAHHS JOKYMEHTA JJIeK-
TPOHHO-ITU(POBOH MOJINCHIO HAJI0 TPHOOPECTH KIFOY, YTO
TpedyeT MarepualibHBIX ¥ BPEMEHHBIX 3arpar [5, c. 59].

3. Hauecenwne BOASHBIX 3HAKOB. Ha MaHHBIA MOMEHT HC-
MTOJIb30BAaHUE BOJSHBIX 3HAKOB SIBISICTCS CaMbBIM A PEKTHB-

HBIM CIIOCOOOM 3aIIUTHI ABTOPCKHX MpaB B ceTu VHTepHeT.
OpfHako CyIIeCTBYIOT MPOrpaMMbl, MO3BOJISIOIINE BBIYH-
CTHUTh U3 U300paKEHUsI BOJSTHBIE 3HAKU, HO TIPU 3TOM MOTYT
OCTaBaThCsl CIEABI TAKOM UUCTKH. XOTS MOCJIE TAKUX MaHH-
MyJSIUA U HeNb3s OyJeT OnpenesuTh, Yel KOMUpaiT Obul
HCIIONB30BaH, OJHAKO ATO IOMOXKET B PEIIEHHH BOMNPOCa O
BBISIBJICHUH TIOJUTMHHOCTH PabOTHI.
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T'PA’KKIAHCKASA MIPABOCYBBEKTHOCTD
OUBNYECKHUX JINIL

Hopowenxo 3.A. (FUII, Mozunes)

B Hacrosiiee Bpemst HU OAMH WHIUBH] HE MOXET CyIlle-
CTBOBATh BHE Cephl ACHCTBUS TpaxkJaHCKoro mpasa. [Tos-
TOMY 3aKOHOJATeNb UCXOJUT U3 TOTO, YTO KAXIbIM 4eI0BEK
JIOJKEH UMETh BO3MOKHOCTD OBITh CyOBEKTOM I'PaXK1aHCKO-
TO IpaBa, T.e. 001a1aTh TPAXKIAHCKOH MTPABOCYOBEKTHOCTBIO.
O0beM Takoil BO3MOXXHOCTH JIsl BCEX JIFOZeH B TOCYAapCTBe
JIOJKEH OBITH OJJMHAKOBBIM, TaK KaK 3TO 00ECIEUNBAET PaB-
HOIIPABUE TPAXKJIAH, YTO SIBISCTCS HECOMHEHHBIM JIOCTHKE-
HUEM COBPEMEHHOTO IIUBHJIN30BAHHOTO O0IIECTBA.

B ropmangeckoil nuTeparype mpaBOCyOBEKTHOCTH pac-
CMaTpPUBAIOT B IIUPOKOM M Y3KOM 3HAUCHHSIX KaK C OOBEK-
TUBHOM, TaK U CyObEKTHBHON TOYEK 3PEHHUSL.

B mepBoMm ciydae peub UAET O 3aKpPEIUIEHHON B IpaBe
CHOCOOHOCTH JIMNA OBITH HOCUTEIEM IOPHINUECKUX MPAB U
003aHHOCTEH, OTBEYaTh 32 UX HEIPABOMEPHYIO peann3a-
0. I1pu 3TOM citetyeT OTMETHTb, YTO PaBOCYOBEKTHOCTD
yCTaHaBIMBACTCS U TIPU3HACTCS TOJIBKO 3aKOHOM. B cyObek-
TUBHOM CMBICJIE NTPABOCYOBEKTHOCTh BBICTYIAET Kak HE0O-
XOZMMOE KadeCTBO YYaCTHHUKA PA3JIMYHBIX BUIOB I'PaKIaH-
CKHX TIPaBOOTHOILICHUH, KaK «KOMIUIEKC NPHHAIIEKAIINX
vy (opMaibHBIX MTPABOBBIX BO3ZMOXKHOCTEW 10 MpHOOpe-
TEHUIO, 00TaJaHNIO U PACTIOPSKEHUIO TIPaBaMH U 00sI3aHHO-
ctamm» [1, c. 139].

[To cBoeii cyTn paBoCyOBEKTHOCTD MPEACTABISIET COOOI
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MpaBo OOIIETo THITA, 00ECIIEYeHHOE TOCYIaPCTBOM MaTepH-
AJbHBIMK M IOPUJINUECKUMH rapanTusiMu. Hanenenue cyon-
€KTa MPaBOCyObEKTHOCTHIO SBISIETCS CIICACTBUEM CYIIECTBO-
BaHUS JULAIICHCS CBS3H CYOBEKTa M TOCYIapCTBa. B HayIHBIX
TPyAax O MpPaBOCYOBEKTHOCTH HEOIHOKPATHO OTMEYalioch,
Kak 00 OTHOIICHUH MEX.IY JIUIIOM U TOCYIapCTBOM, ITOCPEA-
CTBOM KOTOpPOTO O0ECIIeYHBACTCS CIOCOOHOCTH CYyOBEKTa
OBbITh YYaCTHUKOM IpaBoOTHOIIEHUH [4, ¢.21].

[IpencraBnenns o rpakIaHCKOHN PaBOCYOBEKTHOCTH CBSI-
3BIBAIOTCS C HAJTHYHEM Y JIAI TAKUX COIHAThHO-FOPUIAYC-
CKMX Ka4ecCTB, KaK IPaBOCIHOCOOHOCTb M JI€€CIIOCOOHOCTb.
CornmanpHble Ka9ecTBa CBSI3aHBI UCKIIOUUTEIHFHO C YEIIOBE-
YECKUM WHIWBUAYYMOM, OONaJaHue FOPUANICCKUMH Kade-
CTBAMU 3aBUCHUT OT TOT'O, IIPU3HACTCH JIU I'PpAXKIAHUH cy61)el<—
TOM TPa’KJaHCKO-TIPABOBBIX OTHOIICHUH MITH HET.

Crnemyer OTMETHTB, YTO MPaBOCYOBEKTHOCTH — 3TO ab-
CTpaKTHasi BO3MOXKHOCTb OBITh CYyOBEKTOM TIPayKJIaHCKHX
MIpaBOOTHOMICHUH. Ee HeNmb3s 0TOXIECTBIATE ¢ HATHIHBIMU
CyOBCKTHUBHBIMH IPaBaMU M O00S3aHHOCTAMH (DPU3HYCCKUX
siuil. OHa BBICTYIIACT JIMIIIb MPEITOCHUIKON 00JIa1aHusI CYyOhb-
EKTHBHBIMH TPAaBaMH, JJI51 BOSHIKHOBEHHS KOTOPBIX, TIOMHU-
MO 3TOTO, BaJKCH IOPUIMYCCKUHN (haKT, BICKYIIUI Ha OCHOBE
MIPaBOCYOBEKTHOCTH BO3HUKHOBEHHE KOHKPETHOTO CyObheK-
TUBHOTO TIpaBa. HaneneHHBIH MpaBOCyOBEKTHOCTHIO TPaX-
JTAHWH caM I10 ceOe He SBISIETCS 00IaqaTeieM TeX WIH HHBIX
Cy6"beKTI/lBH]>IX IpaB, 3aKOHOM 3a HUM NPU3HACTC JIUIIDb 110~
TEHIAJIbHAsT BO3MOXKHOCTh WX TPHOOPETEHHS B PE3yIbTaTe
KaKUX-THO0O0 NEHCTBUN WM COOBITHI — IOpUIMYCCKUX (pak-
TOB [3, c. 28]. AGCTpaKTHBIN XapakTep NpaBoCyObEKTHOCTH,
C OIHOHM CTOPOHBI, U YCTAHOBJICHUE €€ 3aKOHOM, C APYIOH,
MIPE/IIIONIaral0T HE3aBUCUMOCTh MPABOCYOBEKTHOCTH OT Ub-
€li-TO BOJIM M YbUX-TO JIEUCTBUM.

I'paxxmanckas mpaBOCyOBEKTHOCTh SABISETCS ONHUM W3
Ba)KHCUIIINX, KITFOYCBBIX HHCTHUTYTOB T'PA’KIAHCKOTO IIPaBa.
OjiHaKo, HECMOTPSI Ha ATO, B [IPABOBOM HayKe He BbIpaboTa-
HO €IMHOTO MOAXO/a K TIOHMMAHUIO MPAaBOBOW MPHUPOIBI U
CYITHOCTH TPaBOCYOBEKTHOCTH, YTO OTYACTH OOYCIIOBICHO
TeM, uto ['paxnmanckuii kogekce Pecryonuku benapycs (na-
nee — ['K) He comepKUT Takoro MOHATHS.

ConepxaHue TPaBOCYOBCKTHOCTH TpakgaH o0OpasyeT
B3aNMOCBsI3aHHass COBOKYITHOCTb 06LlII/IX n cCleuualbHbIX
aneMeHToB. OOMHUMH AIEMEHTaMH SBJISIIOTCS TPABOCIIOCO0-
HOCTH U JIEECIOCOOHOCTD, KOTOPHIC BEICTYIAIOT B Ka9eCTBE
0a30BOIl XapaKTepUCTUKK MPABOBOrO craryca (Gpu3nvecKkux
JTUIIL.

OTMeTuM, 9TO TOJA MPaBOCHOCOOHOCTBIO MMOHHMACTCS
CHOCOOHOCTb UMETh I'PaXKIaHCKKE ITPaBa U HECTH 00sI3aHHO-
ctu. B cBoto ouepenp, 1eecrocoOHOCT — 3TO CIIOCOOHOCTh
CBOWMH JICHCTBHSMHU TPHOOPETATh U OCYIICCTBISATH TPaxK-
JTAHCKHE TMpaBa, cO3/1aBaTh Uit ceOsl rpakIaHCKue 00s3aH-
HOCTH ¥ HCIIOTHSTD UX.

CrienanmpHbIe  3JEMEHTHl KOHKPETHU3UPYIOT —Tpa)kIaH-
CKO-IIPaBOBOH CTaryc Tpa<IaHWHa, 00OramalT ero co-
Jep)KaHWe W TIPEIOTPENCNIOT CHenu(uKy M MeXaHW3M
peaNn3anuy TPUHAICKANNX €My CYOBCKTHBHBIX IIPaB
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W WCIIOJHCHHMSI BO3JAraeMbIX Ha Hero o0s3aHHocTed. OHH
HEOTHOPO/HBI TI0 CBOEMY XapaKTepy, B 3aBUCHMOCTH OT KO-
TOPOTO MX MOXHO MOAPA3AEIUTh HA OHOIOTHYECKHE, MIPe-
CTaBJISIONIME COOOI KadecTBa M CBOWCTBA, NMPHUCYIIHE KOH-
KPETHOMY JIMIlYy KaK MPEJACTABUTEN0 OMOIOTHUECKOrO BH/IA
(Bo3pact, COCTOSIHWE 3I0pPOBBS, POACTBO M TON), W COIHU-
aJbHBIC, KOTOPBIE 00YCIIOBIICHBI BKIIIOUEHHEM (PU3NUECKOTO
JMLa B OOIIECTBEHHbBIE MTPABOOTHOLICHHS, TIPH3HAHHEM €r0
CyOBEKTOM ITHX NMPABOOTHOMICHNH (TPakIaHCTBO, PO 3aHSI-
T, IMYIIECTBEHHOE U CEMEHHOE MOJIOKEHHUE, TTOCIIEICTBUS
COBEpILEHN NTpaBoOHapyIeHus) [2, c. 32].

Hambonee pacmpocTpaHEHHOW SABISETCS TEOPHS O TOM,
YTO TMPaBOCYOBEKTHOCTh BKIIOYAaeT B ceOs MmpaBocrocoO-
HOCTb U JICECIIOCOOHOCTH, T.€. ONpeNelsieTcs Kak croco0-
HOCTh JIMI[A WMETb W OCYIIECTBISTH, HEMOCPEICTBEHHO
WIN Yepe3 CBOMX NPE/CTaBUTENCH, CyObEeKTHBHBIC MPaBa U
I0puanYecKre 005 3aHHOCTH, TO €CTh BBICTYIATh CYObEKTOM
mpaBooTHOMIeHHH. OIHAKO TPaBOBOW CTaTyc, CyOBEKTHB-
HBIC TIpaBa M OOS3aHHOCTH YYAaCTHHKA TPAXJTAHCKUX Mpa-
BOOTHOILICHUM 3aBHUCAT HE TOJBKO OT Ha3BaHHBIX IIpaBOBbLIX
Kareropuil. HenocpeacTBeHHOE BO3AEHCTBHE Ha KaKIble
KOHKPETHBIC MPABOOTHOLICHHS OCYIIECTBISIOT Pa3iIMYHbIC
(axTopbl, Takue, KaK 10JI, CEMEHHOE MOJIOKEHUE, POJI 3aHsI-
TUH, IMYIIECTBEHHOE MOJIOKECHUE U MHBIE XapaKTEPUCTUKU
(U3MUYECKOTO 1A, KOTOPBIE U3MEHSIOT 00BEM, XapakTep U
coziepKaHue IMpaB IOCIIETHETO.

BcnenctBue 3TOrO, Ha HAml B3MNISAA, HEOOXOOWMO IaTh
JIeTaJIbHOE ONpEeJIeNICHHE TEPMHUHA «IIPABOCYOBEKTHOCTEY U
3akpenuts ero B 'K Pecry6nuku benapycs. Hecmotps Ha
TO, YTO B HEM JIaHbI OIPEIENICHNs] IPABOCIIOCOOHOCTH U Jie-
€CIOCOOHOCTH, OTCYTCTBHE 3aKOHOAATEIBHO 3aKPEIUICHHOM
Je(UHUINN, 0000IIAIOIIeil 9TH MOHSATHS KaTETOPUH, SIBJIS-
eTcs, 110 HallleMy MHEHHIO, yITyIIIeHHeM 3aKoHoaTens. Bax-
HO pa3paboTaTh HAyYHBII KOMIUICKCHBIN ITOJXO/ K paccMa-
TpPHUBaeMOi TpobieMe, Ha OCHOBaHUU KOTOPOTO BO3MOYKHO
Ob110 OBI TPOBECTH BCECTOPOHHMI aHAIIM3 MHOTOUNCIICHHBIX
CJIOXHOCTEH, CBS3aHHBIX C JIETAJIbHBIM 3aKpEIJICHUEM, JTOK-
TPUHAIBLHBIM 000CHOBAHHEM M IPAKTHUCCKON peasin3aliucii
KaTeTOpPUH TPakJaHCKOW MPaBOCYOBEKTHOCTH (DPH3WUIECKUX
JIVIIL.

MOKHO TpPEIOKUTH CIIEAYIOIIEee OIpe/eeHHe: IpaBo-
CyOBEKTHOCTH — IPETyCMOTPEHHAsT HOPMaMH TIpaBa CIrocoo-
HOCTb (BO3MOXKHOCTB) JINIA OBITh YHACTHUKOM T'PayKIaHCKHUX
MIPAaBOOTHOIICHHUH, MPEACTaBISIONAsi COO0H COBOKYITHOCTD
MIPaBOCTIOCOOHOCTH M IEECIIOCOOHOCTH.

Takum 00pa3oM, MOXKHO C/ENaTh BBIBOJ, YTO BO3MOXK-
HOCTbh I'PaXIaHUHA OBITh CyOBEKTOM T'PaXKJIAHCKOTO IpaBa
CBSI3BIBAETCS C IPU3HAHNEM 32 HUM 0CO00TO CBOMCTBA, I0pU-
JIMYECKHM COCTOSTHHEM — IPaXKJaHCKOH PaBoCyObEKTHOCTH,
COCTOSLIECH U3 ABYX KOMIIOHEHTOB: I'PaKIaHCKOM IPaBOCIIO-
COOHOCTH ¥ TPakIaHCKOH JeeCITOCOOHOCTH.

[TpaBocyOBEKTHOCTh — 3TO OOBEKTHBHAS KaTeropwusi, KO-
TOpas JaHa JIMIYy W NPU3HACTCA UM BCEraga, HE3aBUCUMO OT
IPaKAaHCTBA, CONMAIBLHOTO TPOUCXOXKICHUS, (PU3NIECKUX
CBOICTB JIMIIA, €T0 BO3pacTa, mojia M T.1. Kareropus npaso-



CyOBEKTHOCTH CYIIECTBYET, IIOCKOJIBKY CBSI3aHa C CyObEKTOM
mpaBa. YenoBek pokaaeTcs U B MOMEHT POXJIEHHs CTaHO-
BUTCS IIPABOCYOBEKTHBIM.
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IMPABOBOE PEI'YVIMPOBAHUE IMPOLUEJAYPbI
HNCIIOJIHEHN A 3ABEIIAHUS

/po3zoosa JI.A. (BHII, Mozunes)

[Ton mcmonHeHNEM 3aBEUIaHUs MOHUMAETCS peasTn3aIius
M3TI0KEHHOW B HEM ITOCIICIHEH BOJNHM 3aBermiatens. B memsax
HaJUIEXKAIIEr0 HCIIOJNHEHUS 3aBellaHus WIN 00ecnedeHust
HACJIETHUKOB TIOMOIIBIO TIPH 0(pOPMIIEHHH TIPaB Ha HACIEA-
CTBO 3aBEIIATEIh MOXKET IMOPYUYHUTH HCIIOTHCHUC 3aBEIIaHMUS
YKa3aHHOMY MM B 3aBCIlIaHUU JIUIY, HC SABJIAIOMICMYCSA Ha-
CJIETHUKOM (MCTIONHUTEITIO, Ty IIeTprKa3unKy). Ecnm nenos-
HUTEIh 3aBCIIaHHS HE HA3HAYCH, TO HCIIOJTHCHUE 3aBEIIaHNUS
BO3JIaraeTcsi Ha HACJIEJHMKOB IO 3aBEIAHHIO, KOTOPbIE IO
CBOEMY COTJIAIIIEHUIO MOTYT ITOPYYUTh NCTIOTHEHHUE 3aBela-
HUSl OJHOMY W3 HACIICHUKOB WJIH Jpyromy nuiy. [Ipu He-
JOCTHIXKXCHHHN TAKOI'0 COITIalICHUS HCIIOJHHUTEIIb 3aBCIIAHUSA
MOXKET OBITh Ha3HAYCH CYIOM IO TPEOOBAHMIO OIHOTO WIIH
HECKOJIBKHX HACJICTHIKOB M3 MPEUIOKCHHBIX Cyay JinIl (11 1
ct. 1053 I'paxxnanckoro konekca Pecryonuku benapycs (1a-
nee — ['K)).

OcHOBaHHEM BO3HUKHOBEHUS MpPaB M OOSI3aHHOCTEH HC-
TOJIHUTEJISI 3aBELAHUs SABJISETCS CIIOKHBIM FOPUINYECKUN
COCTaB, KOTOPBIA BKJIIOYAET CIEIYIONNE OPHINICCKHE
(akTBI: OIHOCTOPOHHEE BOJICU3BSBIICHHE 3aBECIIATEIS I10
HA3HAYCHMIO UCIOJHUTENIS, COINIacHe JAaHHOIO JIMIa Ha Ha-
3HaUYEHHEe, a TaKkKe CMEPTh 3aBeIIareNs, KOTopas sSBISIEeTCS
OCHOBaHHWEM JUIsI OTKPHITHS HacienctBa. Coracue uia
Ha BBIIIOJIHCHUEC q)yHKIJ,l/II‘/II HUCIIOJIHUTECIIA 3aBC€IIaHUs HEJIb3s
paccMaTpuBaTh Kak JOTOBOP MEXAYy HUM U 3aBelIaTelnieM,
MMO3TOMY CIIEAYET MOIACPIKaTh MO3HIIUI0 aBTOPOB KOTOPBIC
CUMTAIOT, YTO MCIIOIHUTENb 3aBelaHNs [TOJIydaeT CBOU MOJ-
HOMOYHS B CHITy 3aKoHa [1, c. 36].

[Ipencrapnsgercs MpaBIILHBIM BBIBOJ O CAMOCTOSTEIBHON
MPaBOBOM MPUPOE UCIIOJHUTENS 3aBELIAHUs, KOTOPBIN JIei-
CTBYET OT CBOETO UMEHH, B CHITYy TIOJTHOMOYHH, OCHOBaHHBIX
HA 3aKOHE, B MHTEPECaX BCEX YYACTHHKOB HACIICICTBCHHOTO
MIPaBOOTHOIICHHS U B LEJISIX HAJJIEKAILETO COOIMIOEHHS T10-

CJIe/IHEH BOJIM 3aBelaTels.

HaznaunTh aynienpukasyvka Hacjeq0/arelb MOXET I10
Pa3HBIM MPUYNHAM: €CJIM UMYIIECTBA MHOTO M IOTOMY Pa3-
JICTTUTD €r0 HACJICJHUKAM OyleT CIIO)KHO BCIIECJCTBHE OTCYT-
CTBHSI HEOOXOAMMOHN KBaJM(UKAIMK; €CII HacleloAaTelb
XOYeT BBIPA3UTh TaKUM 00pa3oM cBoe 0co00e OTHOMIEHHE K
OJTHOMY M3 HACJICTHUKOB (IIyTeM Ha3HA4YEHHs €ro JylIenpu-
KaSLII/IKOM) " T.II. HpI/l‘il/IHI)I Ha3Ha4YC€HUA UCIIOJIHUTECIIS 3aBE-
IIaHUs FOPUANIECKOTO 3HAYCHUS HE HMEIOT.

U3 conepxanus ct. 1053 T'K cnenyert, uro 3aBemarens Mo-
XKET IIOPYYHTH UCIIOIHEHHE 3aBELaHUS TOJIBKO OTHOMY JIUILY.
OTUM JHIIOM MOXET OBITh 1€eCIOCOOHBIN TpaKIaHNH, He3a-
BHUCHMO OT TOTO, SIBJSIETCS JIN OH HACJEAHUKOM IO 3aKOHY
WJIN TIO 3aBeLIaHuio. TakiKe MOYKHO COIIACUTHCSI C MHEHUEM
0 TOM, YTO HMCIOJHUTENIEM 3aBEUIaHUs] MOXET ObITh Ha3Ha-
YEeHO M FopHIuecKoe Juno. Tak, HanpuMep, IPaBOMEPHBIM
OyzieT BO3JIO)KeHHE 00s13aHHOCTEH NCTIOIHUTH 3aBELaHUE XY-
JIO’KHUKA Ha COOTBETCTBYIOLMI opraH benopycckoro coroza
XyI0XKHHUKOB [2, c. 100].

[Ipexacrapinsiercsi, 4To 3aBeLIaTeb MOXKET TAKKE yKa3aTh
Jpyroro (MOIHAa3HAYUTD) MCIOIHUTENS 3aBEIIaHus Ha CIy-
Yyal, ecnu M30paHHBI UM B 3aBCUIAHUM WCIIOIHHUTENb HE
CMOJKET HCIIOJIHSTH BO3JIO)KEHHBIE HA HEro 00sS3aHHOCTHU: HE
JIO)KUBET J0 OTKPBITHS HACIEACTBA, HE COXPAHWT IOJIHYIO
JIeecriocOOHOCTh, OTKAXKETCSI OT OCYIIECTBICHUS 00s3aHHO-
CTel WCIIONHMTENS 3aBelllaHusl Wi OyleT B CyneOHOM To-
psiAKe OCBOOOXKIIEH OT WICTIONHEHHS ATHX OOS3aHHOCTEH IO
poch0e HacIeTHUKOB. JJaHHOE NpaBoO JOHKHO OBITH KBAJIU-
(GULIMPOBAaHO Kak MPOSIBICHUE MPUHIIMIIA CBOOO/IBI 3aBela-
Hus [3, c. 216].

3aKOHOIATENbCTBO yCTAHABINBACT OCOOBIH MOPSIOK Ha-
3HAQYCHHUA HUCIIOJIHUTECIIA 3aBCLIIaHWA. BO-HepBbIX, Ha3Haye-
HHUE WCIIONHUTENS 3aBELIaHHUs] BO3MOXKHO TOJIBKO B CaMOM
3aBCIIaHWU. BO-BTOPBIX, JUIS MCIIOMHEHUs 3aBELIaHMs He-
00X0AMMO, YTOOBI TYHICTIPHUKA3UHNK U3BSIBHI CBOE COIVIACHUS
(MCTIOJTHEHNE MOXKET MPEATIONaraTh COBEPIICHHE 3HAYNTEIb-
HOTO KOJIMYECTBA JICWCTBHH, BKIIOYAs CyJeOHBIC MCKH, pa-
00Ty ¢ IOrOBOpamMH U ¢ UMyIlecTBOM Hacnenoaareis). Co-
IVIacHe NCTIONHUTENS JOJKHO OBITH O()OPMIIEHO THCHMEHHO
1100 B BHJE CIICIMATbHON HAAIMCH HAa CAMOM 3aBEIIaHWH,
HI/I6O B BHJAC 3ad4ABJICHUA, IIOAIMCAHHOI'O HCIIOJIHUTCICM U
MIPUJIOKEHHOTO K 3aBEIaHUIO.

[To HameMy MHEHHIO, ITPaBWJIAa O TIOJNYYCHUH IPEABAPHU-
TEJILHOTO COTVIACHSI UCTIOJIHUTEIISI 3aBElllaHNsl HEOIPaBIaHHO
YCIIOXKHSIIOT MIPOLEAYpPY Ha3HAuUEHMs MCIIOMHUTENS 3aBella-
HUSI, HE TIPEIOCTABIISAS HUKAKUX JIOTIOJTHUTEIILHBIX TapaHTHH
TOYHOM pealln3aluy NocleAHeld Boau 3asewaress. 1lpu co-
ONroZEHNM MAHHOTO MpaBWJa BO3HHKAET IPOTHBOPEUMBAs
CUTyalys, KOIZa WCIIOJIHUTENb 3aBEIIaHMs JHO0 JOIDKCH
JIaTh COIVIacHe Ha MCIIOJIHEHUE 3aBElLIaHusl, KOIrjia eMy Hen3-
BECTHO COJEpKaHUE 3aBELIaTEIbHBIX pacnopsskeHuil. Ilpu
5TOM BO3MOXXHO, YTO OHM ITOKaXXyTCS MCIIOJHHUTEIIO (JaXe
npu (GopMarbHOM COOTBETCTBHHM HMX 3aKOHY) amMOpasbHbI-
MH, U B OyIyIIeM 3TO MPUBEIET K OTKA3y HCIIOIHUTENS OT
BO3JIOKEHHBIX Ha HETO 3aBemiareneM obs3anHocteil. JInbo
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HE0OXO0AMMO 03HAKOMUTD MCHOIHUTEIS 3aBELIAHUS C €ro CO-
JIep’KaHuEeM, 4TO IIOBJICYET HAPYILIECHUE NIOJIOKEHUN O TaliHe
3aBemanus. bosiee Toro, n1aBas MpeaBapUTENHLHOE MHCHMEH-
HOE coIvIacue, NCTIOJIHUTEIb 3aBEIaHts cedsl HU K YeMy He
00s13bIBACT.

Takoe commacue HE MOPOXKAAET HHU JJISI KOTO HHUKAKHX
TIPABOBBIX ITOCIJIC/ICTBHM, TaK KaK MCIIOJHHUTEIb 3aBEIIAHUs
MOXeET B JII000H MOMEHT OTKa3aThCs OT UCIIOJIHEHNUS 3aBelia-
TEJIbHBIX PACTIOPSKEHNI HacIeo/iaTessl, 3apaHee U3BECTUB
00 3TOM HaCIeIHUKOB 110 3aBemanuio (1. 2 ct. 1053 I'K).

Takum 00pa3oM, B LENSX YCTPAHEHUS! TAKOW CHUTyallUH
B IOPUJIMYECKON JUTEpaType MNpeAsiarajioch BBECTH HHOMU
TIOPSIJIOK MICTIONTHEHHMSI 3aBEIIaHMs: 3aBellaTel]b BIpaBe yKa-
3aTh NPH YJOCTOBEPEHUH 3aBELIaHus JII00Oe JIMIO B Kade-
CTBE MCTIONHUTENS (AyIIETPUKA3INKa) €ro MocIeaHeH BOIH.
[Tpu 3TOM IpeABapUTEIHHOTO, IOPUIUIECKH 0(hOPMIICHHOTO
comtacust ucnoynHurens He tpedyercs. [locie oTkpbiTHS Ha-
CJIE/ICTBA TPAXKIAHWUH, yKa3aHHBIM B 3aBELIAHUH B KaueCTBE
UCTIOJTHUTEIS, BIIPABE B OINPEAEICHHBIN CPOK MOAATh B TO-
CYapCTBEHHYIO HOTapUaJIbHYI0 KOHTOPY 3asBICHHE O TOM,
YTO, O3HAKOMHUBIINCH C TEKCTOM 3aBEI[aHUs, OH COIVIACEH
MIPUHATE Ha ceOsl (PYHKIMU HCIIOIHUTENS TTOCIISTHEH BOJIH
100 ke, Ha00OPOT, OTKa3bIBaeTCs OT AToro. [Ipu HemocTy-
IUIEHUN KaKUX—IHOO 3asiBICHUI OT MCIIOIHWUTEINS] HOTapu-
aJbHasi KOHTOPA IPUHAMAET MEPHI 110 BBISICHEHHIO COTVIACHS
00 Hecomiacusi Ha BBINOJHEHNWE (QYHKLUUH HCIIOIHHUTEIS
3aBeIaHMs.

C oroii uensto npemnaraercs B 1. 1 ct. 1053 I'K Pecny-
6nmku benapyck BTopoe NpeayiokeHne JA0MOIHUTh CIIOBAMU
«100 B 3asBICHHUH, TIOJAHHOM HOTapHyCy B TEIEHUE MECsIIa
CO JIHS OTKPBITHS HACIICACTBAY.
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ABTOPCKHME ITPABA HA KOMIIBIOTEPHBIE
IMPOI'PAMMBI. CJIYKEBHASA KOMIIBIOTEPHASA
IIPOI'PAMMA

Eouux JK.A. (FUII)

C HacTyIUIGHHEM 3MO0XU IU(GPOBOH HMH(OPMALIAN MPOU-
301Ia TIEPEOPUEHTAIUSI HAYYHOTO, TIOJUTUYECKOTO U IMPO-
(hecCHOHAIIFHOTO BHHMAHHUS K COIMATbHOM 3HAYUMOCTH
WHPOPMAMOHHBIX TeXHOJOTHIA. KoMITbIoTepHAas TporpaMmma
— OTHOCHTEJILHO MOJIOION U OMPECICHHOTO POJia CIICIU(H-
YeCKHil 00BEKT aBTOPCKOTO TpaBa. Ha ceromHsmHui AeHb
TPYIHO MPEACTABUTH JEATCIHHOCTh KOMITAHUH O€3 HMCITOIb-
30BaHUS pasnnqﬂmx CHeIJ,l/IaJ'lI/ISI/lpOBaHHbIX KOMHb}OTeprIX
MpoTrpaMM, B TOM YHCIIe IPOTPAMM IS BEICHUS OyXranTep-
ckoro yueta, CRM-cucTtem), mporpaMm JiIst CKITaJICKOTO yde-
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Ta " ap.
Crarbeii 993 I'paxnanckoro koxekca Pecnyonuku Bena-
pycs (manee — I'K) u ct. 6 3akona Pecrryommkn benapycs ot
17 mast 2011 1. Ne 262-3 «O0 aBTOPCKOM IpaBe M CMEKHBIX
mpaBax» (nanee — 3aKOH 00 aBTOPCKOM IIpaBe) KOMITBIOTEP-
HBIE TPOTPAMMBI OTHECEHBI K 0OBEKTaM aBTOPCKOTO IpaBa.

B cootBercTBUM €O cT. 4 3akoHa 00 AaBTOPCKOM IpaBe
MIPE/lyCMOTPEHO, YTO KOMITBIOTEPHAs TpOrpamMma — 9TO Tpe/l-
CTaBJIeHHass B OOBEKTHBHON (oOpMe yIOpsaOYeHHas] COBO-
KyITHOCTb KOMaH/1 ¥ IAHHBIX, ITPEAHA3HAYEHHbIX /IS HCTIOJIb-
30BaHUs HA KOMIIBIOTCPE U B MHBIX CUCTEMAX 1 yCTpOﬁCTBaX
B LEeNIX OOpaboOTKH, Mepefayd W XpaHEeHUS WH(OPMAIlHIH,
MIPOM3BOJICTBA BBIYUCIICHUH, ITOMYUYCHUS ayAHOBH3YaIbHBIX
N300paKEeHUH U APYTUX pe3ynbTraToB [2].

Cormacuo 4.2. ct. 993 IT'K oxpaHa KOMIBIOTEPHBIX MPO-
rpaMM pacTpoOCTPaHSETCs] Ha BCE BHJBI KOMITBIOTEPHBIX
IporpamMm (B TOM 4HCJI€ ONEepPallMOHHbIE CUCTEMBI), KOTOpBIE
MOTYT OBITh BBIPAKEHBI Ha JTFOOOM SI3BIKE U B JII000H opme,
BKJTFOYAsT UICXOTHBIN TEKCT U 0OBEKTHBIHN Kox [1].

Ha ceronHsmHuii 1€Hb MOXHO CKa3aTb, YTO IIOYTH BCE
KOMITBIOTEpPHBIE TIPOTPAMMBI CO3/IAI0TCS NX aBTOPAMHU B PaM-
KaxX TPYAOBBIX OTHOLICHUH ¢ HaHMUMAaTemsiMu. OIHUM U3 aK-
TyaJIbHBIX BOIIPOCOB B 3TOM cepe sIBIsIeTCsl Iepeaada npas
Ha MCHOJIb30BaHNE KOMITBIOTEPHBIX MPOTPaMM IO 3aKOHO/A-
TesbeTBY Pecrryonukm benapycs.

B cootBerctBui ¢ 11. 2 ¢T. 17 3akoHa 00 aBTOPCKOM TIpaBe
UCKJIFOUUTENIBHOE TIPaBO Ha CIy>KEOHOE MPOU3BE/ICHNE C MO-
MEHTA €r0 CO3JaHus MEPEeXOIUT K HAHMMATEINIO, €CIIH HHOE
He MpeyCMOTPEHO IOTOBOPOM MEKIY HUM U aBTOpoM [2].

Takum 006pa3om, KOMIBbIOTEPHAsI IPOTPaMMa, CO3JaHHas
ABTOPOM 10 33JJaHUIO HAHUMATEJIsl HIIM B TIOPS/IKE BBITIOJTHE-
HUsI 00513aHHOCTEH, 00YCIIOBICHHBIX KOHTPAKTOM (TPY/I0BBIM
JIOTOBOPOM ), SIBJISIETCSI CITy>K€OHOM KOMITBIOTEPHOMN TPOTrpaM-
MOH.

B cBoto ouepenb, 4TOOBI MPU3HATH KOMIIBIOTEPHYIO MPO-
rpaMMy CIIy)KEOHBIM TIPOM3BEJCHUEM, a B IMOCIEAYIOIEM
IOPUIMYECKH TPABHIBHO OQOPMHUTH TEPEXOJ HCKIIOUHU-
TEJILHOTO IpaBa Ha 3TO NPOU3BE/ICHHE, HEOOXOIUMO HaJH-
YHe TaKuX OOCTOSTENbCTB, KakK: HaJW4ue (hakTa TOTO, UTO
CO37IaHHasi MporpamMMa SIBISIETCSl CITy>KeOHOH KOMIIbIOTep-
HOW MporpaMMmoi, KOTOpas CO3[aHa B Iporecce padodux
oTHOmEeHNH Mexkay Harnmmarenem n PaboTHukoM (aBTOpOM)
1 BBITEKAIOUIMX M3 KOHTpakTa (TpynoBoro /loroBopa) o0s-
3aHHOCTEH PabOTHUKA CO3/1aTh KOMIBIOTEPHYIO IIPOrpamMmy,
a Tak)Ke HETOCPEJCTBEHHOTO caMoro (hakra co3gaHus mpo-
M3BE/ICHNSI KaK OCHOBAHHE JIJIsI BOSHHKHOBEHHSI aBTOPCKOTO
npasa.

Ha ceromgmsmmamii 1ers chopMupoBanach MpakTHKA, YTO
JIOKA3aTeIbCTBOM CITy’KEOHOTO XapakTepa CO3JaHHONH KOM-
MBIOTEPHON MPOTPaMMBbI OyIyT SIBISTHCS JJOKYMEHTBI, KOTO-
pBI€ TIOATBEPKAAIOT HAJIUYIHE MEKAY aBTOPOM IPOTPAMMBI
1 HaHAMaTeleM CIY)KCOHBIX OTHOLICHUH (KOHTPAKT WIIH
TPYAOBOH JIOTOBOP), @ TaK)X€ HEMOCPEACTBEHHO IOKYMEH-
TBI, OTIPEISIISIONTIE TPYAOBYIO (DYHKIIHIO pabOTHHUKA (IOIK-
HOCTHAsT MHCTPYKIHS pa3paboTunKy (aBTOpY)), CIryxKeOHOe



3a7aHue (BHYTPEHHHE MTPUKa3bl, CITyKEOHBIE 3aITUCKH H T.11.).

CornacHo 1. 2 ¢T. 16 3akoHa 00 aBTOPCKOM TIpaBe UCKIIIO-
YHUTEIbHOE PAaBO Ha IIPOM3BEICHNE O3HAYaeT MPaBo aBTOpa
WIN WHOTO TpaBOOOJagaTelsi NCIIONb30BaTh MPOM3BEICHHUE
110 CBOEMY YCMOTpEHHIO B J1000H (hopme u J1t00bIM CrIoco-
6om. Ilpu 3TOM aBTOPY WM WHOMY TPaBOOOIATATENIO TIPU-
HaJUIeXKUT TIPaBO pa3periaTh WIN 3alpenarh IpyriuM JHLIaM
HCIIONIb30BaTh Mpou3BeaeHue [2].

W3 atoro cnemyert, 9T0 MpU3HAHKE 32 PAOOTHUKOM (aBTO-
POM) KOMITBIOTEPHOW NPOrpaMMBbl M MpaBa Ha HETPUKOCHO-
BCHHOCTb €T0 IPOU3BCACHUS MOXKET 3aTPOHYTH HMHTCPCCHI
HaHMMaTens. B cBoio ouepens, CymecTByeT MyHKT 6 cT. 17
3akoHa 00 aBTOPCKOM IIpaBe, COIacHO Kotopomy Hanmma-
TeJb, 00TATArOIINI UCKITFOYUTEIBHBIM MIPABOM Ha CIyXeO-
HOE IIPOM3BE/ICHNE, IMEET IIPABO BHOCHTH B HETO H3MEHEHUS,
COKpAIICHUS ¥ JIOTIOJHEHHMSI, BBI3BAHHBIE HEOOXOANMOCTHIO
ajanranuu Mpou3BCACHNUA K KOHKPCTHBIM YCJIOBHUAM €I0
UCIIONB30BaHUs, 03 MOJydeHHs Ha 3TO COIVIaCHsl aBTOpa
CITy’)KEOHOTO TPOM3BEJCHUS, €CIM MHOE HE MpEeITycMOTpe-
HO JI0rOBOPOM MEX/y HaHUMareieMm u aBropoMm. [Ipu stom
HaHUMAaTeNb 00g3aH yKa3aTh B MPOMU3BEICHUN 00 OCYyIIEeCT-
BJICHHOW MM a/IalTalllH.

Hcxons u3 ananuza 3akoHa 00 aBTOPCKOM ITpaBe U OTHO-
LICHMH, CKIIaJbIBAIOIINXCS MEXKTy HAaHUMATEIISIMU M aBTOpa-
MH, CJIElyeT OTMETHTh, YTO C MPAKTUYECKON TOUKH 3pEHUS
SIBJISIETCSI BaYKHBIM aCHEKTOM 3aKPEIUICHHOE ITyHKTOM 6 CT.
17 3akoHa 00 aBTOPCKOM TIpaBe MpaBO HaHWMATeNs, o0maza-
IOIIET0 MCKIIIOYUTENIFHBIM TIPAaBOM Ha OOBEKT MHTEIUICKTY-
aJIbHON COOCTBEHHOCTH B BHJIE KOMIIBIOTEPHOI ITPOTrpaMMmBl,
BHOCHTb B HETO U3MEHEHHMSI, COKPALIATh WJIH JOIOJIHATH €ro
C LEJBI0 A/IalTallH K KOHKPETHBIM YCIOBHUSIM IPHMEHEHUS
0e3 comacus aBTopa.

CTOUT OTMETHUTB, YTO IMyHKTOM 3 cT. 17 3akoHa 00 aBTOp-
CKOM IIpaBe IPETyCMOTPEHO, YTO IOCIE JIUKBUAALMH I0PHU-
JIMYECKOTO JIMIA (HaHMMAarelsl) a TakKe B Cilydyae CMEpTH
(bHU3MYECKOro NHIa — HAaHUMATelsl, IPH OTCYTCTBHH y HETro
HaCJICJHUKOB HCKITIOYUTEIBHOE TIPaBO Ha CITyKeOHOE IPOu3-
Be/ICHHE aBTOMAaTHYECKU MEPEXOUT K €ro aBTopy, B Cilyyae
CMEpPTH aBTOpa — K €ro HaCJIeIHUKAM B YCTaHOBJICHHOM 3aKO0-
HOZATEIbHBIMHU aKTaMH TTOPSIIKE.

Takum 00pazoM, NpH JIMKBUAALMU IOPHIHMYECKOTO JIMIA
— HaHWUMartess (JIMKBHAALMOHHOE IPOM3BOJCTBO C HCKIIIO-
yeHHeM un3 EAWHOro rocyapcTBEHHOTO perucTpa Iopu-
JNUYECKUX JUI] U WHAUBHUIYAJbHBIX MpeAnpUHUMAaTenen),
HCKIIFOYNTENBFHOE MIPaBO Ha CIIy)KeOHOe ITPON3BEICHIE aBTO-
MaTHYECKH MEPEXOAUT K €ro aBTopY.

Beimeykazanubie HOpMbI He OyIyT IPHUMEHSTHCSI B OTHO-
HICHWN HCKIIIOYHUTEIBEHOTO TpaBa, IPHOOPETEHHOTO APYTUM
IOPHMYECKHUM JIMIIOM Ha OCHOBAHHH JIOTOBOPA (JIOTOBOpA O
riepeniaye Mmpas Ha KOMIBIOTEPHYIO IIPOrpamMMy), 10 KOTOPO-
MY IIPOHM30LIO OTUYKAEHHE ITOTO IpaBa. B maHHOM cirydae
JIMKBHJANNS TAKOTO IOPUAMYECKOTO JINIa, KOTOpPOe IpHodpe-
JIO MCKJIFOYMTENILHOE TIPAaBO HA OCHOBAHUHM JIOTOBOpPA, OyAeT
o3Havath B cuiry 1. 1 ct. 57 'K Pecybnmukn benmapyce mpe-
KpaleHue yKa3aHHOTO IpaBa.

PermameHTHpYys BBIIIECKa3aHHOE, MOXKHO CKasaTb, YTO
3aKOHOJATENb YETKO OIpPEeNsieT CIyKeOHOe IIPOU3BEeICHIE
KaK 4TO-TO «CO37[aBa€MOE» B PaMKax TPYHAOBBIX OTHOILICHNUH,
a OCHOBAHHEM JUIS TIPU3HAHMS IPOU3BEIICHUS CITY>KEOHBIM
BBICTYIIAE€T TAKOE YCJIOBHE, KaK BBIIOJHEHHE aBTOPOM 00si-
3aHHOCTEH, OOYCIIOBICHHBIX TPYHAOBBIM JIOTOBOPOM, TaK H
CO3JIaHNE «OOBEKTA» KaK PE3yNIbTaTa BBHITOTHEHHS 3adaHUs

HaHUMAaTCJIA.
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IMPOIECCYAJIBHO-ITPABOBOE ITOJIOKEHUE
NHOCTPAHHBIX OPUJINYECKHUX JINII,
NHOCTPAHHBIX I'PA’KJAH U JIUI BE3

I'PA’KIJTAHCTBA B PECIIYBJIMKE BEJIAPYCH

Edumosuu A.0. (BUII, Mozunes)

B cootBerctBum co ct. 11 Koncrurynun Pecryonukn be-
napych [ 1] nHOCTpaHHbIE rpaXkJaHe U inia 0e3 rpak1aHcTBa
Ha TeppuTopuu benapycu nosibs3yoTcs npaBamu M cBoOOa-
MU U HUCTIONHSIOT 0053aHHOCTH HapaBHE C rpakaaHamu Pe-
cnyomuku benapyce, ecian nHOe He onpenesieHo Koncrury-
Hﬂeﬁ, 3aKOHaMH1 U MEXKIYHApPOJAHBIMHU TOTOBOpaAMHU.

CormacHo cT. 242 X034ACTBEHHOTO MTPOIECCYaTbHOTO KO-
nekca Pecrryonuku benapycr (manee — XITK) [2] wHOCTpaH-
HblE IOPUMYECKHE JIMLA, HHOCTPAHHBIC I'paKAaHe W JIMIA
6€e3 rpakIaHCTBa TOMB3YIOTCS MPOLECCYATbHBIMU TIPaBaMU
1 HECYT TpolieccyanbHble 005S3aHHOCTH HapaBHE C IOPU/IHU-
YCCKUMU JIMIaMH1, THANBUAYaJIbHBIMU MPCANTPUHUMATCIIAMU
u rpakganamu Pecrry6nmuku bemapych.

WHocTpaHHBIEe IOPUINYECKUE JINIA, HHOCTPAHHBIE Ipak-
JlaHe U Jua 0e3 Tpa)JIaHCTBa UMEIOT IPaBoO 00palarbes B
Cy[Bl, paccMaTpUBAIONINe YKOHOMUYECKue nena, B Pecrmy-
6nmke bemapych 1o npaBuiIaM MOABEOMCTBEHHOCTH U TTOJI-
cynHoctH, ycranosieHHbIM XIIK PecnyOnuku Benapycs,
B IIEJIAX 3aIIUTHl CBOMX HAPYIICHHBIX WM OCIAPUBAEMBIX
IIpaB M 3aKOHHBIX MHTEPECOB B cdepe MpeArnpuHIMaTellb-
CKOW M MHOM XO35HCTBEHHON (3KOHOMUYECKOH) AeATeNbHO-
CTH.

WHocTpaHHBIEe IOPUIMYECKUE JINIA, HTHOCTPAHHBIE Ipak-
JlaHe U Jnna 06e3 rpak1aHCTBa, yYacTBYIOLIME B JIEIIE, JOIK-
HBI IIPE/ICTABUTH B CYJ, PACCMATPUBAIOLINI SKOHOMUYECKHUE
Jierna, JT0Ka3aTelbCTBa, OATBEPIKAAIONINE UX IOPUANICCKAN
CTaTyC M NPaBO HA OCYIICCTBICHUE MPEANIPUHIUMATEIBCKOM
1 MHOU XO3SHCTBEHHOW (IKOHOMUYECKON) NesATenbHOCTH. B
Cllyyae HETPEICTABICHHUS TaKWX JIOKA3aTeNbCTB, CY/, pac-
CMaTpUBAIOLIMH YKOHOMUYECKHUE JIeNa, BIpaBe UCTpeOoBaTh
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UX TI0 CBOCH MHUIIMATHBE.

[IpaButensctBoM PecniyOnuku benapych Moryt ObITh
YCTaHOBJIEHBI OTBETHBIE OTPaHUYEHHS (PETOPCHUHU) B OTHO-
LIEHUH NPaB TPaXJaH U IOPUINIECKUX JINI] TeX TOCYAapCTB,
B KOTOPBIX UMEIOTCS CIICHHUAJIbHBIC OTPAHUYCHUS ITPpaB I'paxk-
JIaH ¥ 1opuangeckux aun Pecryonmku benapycs.

Hcxonst M3 yKa3aHHBIX MOJOXKECHUH, I'Pa’kAaHCKOE IPo-
LIECCyalbHOE M XO3SHCTBEHHOE MPOLECCYalbHOE 3aKOHO-
narenscTBo PecmyOnukm benmapych ycTaHaBIMBAaIOT IS
3apyOeKHBIX YYaCTHUKOB IPOIECCa HAMOHAIBHBIN PEKUM
B 06J'IaCTI/l 3allUTHI UX MNpaB U OXPaHACMBIX 3aKOHOM HHTEC-
PECOB, T.€. IPEAOCTABIAIOT UM TaKHe K€ IPaBa, Kak 1 OTede-
CTBCHHBIM (PU3WYCCKUM W FOPUIMYCCKUM JTumaMm [3].

B 3axononarenscre Pecriyomnuke benapych He copepxur-
Csl KaKUX-THO0 OTpaHWYECHUH MM YCIOBHH IJISi HHOCTPAH-
1ICB, BBINOJHEHHE KOTOPBIX HEOOXOAMMO ISl 0OpalieHus B
Cya. OTtka3 B IMPUHATUNU HCKOBOI'O 3asBJICHWA WHOCTpAaHIA
(ct. 245, 246 T'pakmaHCKOTO TPOIIECCYaTbHOTO Koziekca Pe-
cnyomuku benapycs (nanee — I'TIK); ct. 163 XIIK) mmu Bo3-
BpaleHue uckoBoro 3aspiaeHus (cT. 164 XIIK) Bo3MOXKHBI
TOJIBKO TI0 OCHOBAHUSIM, TIPETyCMOTPEHHBIM 3aKOHOM.

[TpuHIMT «CBOOOJHOTO AOCTYyNa» K MPABOCYIUIO, MPHU-
PpaBHUBaHUS UHOCTPAHLCB B 9TOM OTHOLICHHHU K CO6CTBGH-
HBIM Ipa)kJjaHaM MPOBOJHUTCS HE BO BCEX cTpaHax. Tak, mpo-
LieccyaabHOE 3aKOHOIATENbCTBO psia rocynapct (Ipysus,
Opannust, OPI, Ucnanus, Utanus, Aarnus, Uaaus) conep-
KHUT MPABUIO, KOTOPOE OOBEKTUBHO OIPAaHWYMBAET JOCTYII
WHOCTPAHHBIX TPaXKJaH B CY/Ibl, TAK KaK IIPU NPEIbSIBICHUH
HCKa B CyJl TAKOTO TOCYAApCTBAa HHOCTPAHEI] 10JKEH BHECTU
JIEHEeKHBIN 3aJI0T B 0OecredeHne CyIeOHbIX PacXoaoB, KOTO-
pBIE MOXKET ITOHECTH OTBETUYHK, €CIIM UCTILy OyJeT OTKa3aHO
B HCKe.

Jluna, umeromye HEenoCpeICTBEHHbIM UHTEPEC B MCXOAE
Jiena (CTOPOHBI ¥ TPETHH JIMIA) B TPAXKIAHCKOM ITpoliecce, U
JIUIIA, YYaCTBYIOIIHE B /1€ B XO3sICTBEHHOM IIpoIiecce, Xa-
PaKTepU3yIOTCS FOPUIUUECKIMU CBOWCTBAMH IIPABOCIIOCO0-
HOCTH M aeecriocoOHocTH. [IponeccyanpHas mpaBocmoco0-
HOCTb OIIPEIENSETCS KaK ClIOCOOHOCTh MMETh IPaXKJaHCKUE
(XO34HCTBEHHBIC) MPOIIECCyaIbHBIE TTpaBa W HECTH 00s3aH-
HOCTH CTOPOHBI M TPETHETO JIMIIA.

XIIK B otinuune ot I'TIK He comep>KUT HOPMBI, YCTaHaB-
JIMBAIOIIEH 3aKOHOAATEIHCTBO, HA OCHOBE KOTOPOTO OIIpe-
JIensieTesl IpoleccyatbHas MpaBo- U JICeCIOCOOHOCTh MHO-
CTpaHHbIX JIML, YYaCTBYIOIIUX B XO3SIMICTBEHHOM IIpoLECcCce
Pecnyonuku benapyce, mpemxycmaTtprBasi TOTBKO B 4. 3 CT.
242 XIIK HeoOXOAMMOCTh MPEACTABUTh JOKA3aTCIBCTBA,
MOATBEP K AI0INNE UX IOPUIUMUECKUI CTaTyC U IIPaBo Ha OCy-
LIECTBICHUE IPEAIPUHUMATENBCKON U MHON XO35IICTBEHHON
(9KOHOMHYECKOH ) NEATETLHOCTH.

Ucxons u3 cmbicna ct. 242 XIIK, npenocrapistoriei
WHOCTPAHHBIM JIMIAM HAIMOHAJIBHBIA PEXUM B O00IACTH
CyeOHOH 3alnThI UX TpaB, MOXKHO CAEIaTh BBIBOA, YTO Ha
MHOCTPaHHBIX JIMII B TIOJIHOM Mepe pacIpOCTPaHsIOTCA MOJI0-
xenns XIIK o mporeccyansHON TPaBOCIIOCOOHOCTH | TIPO-
LieccyaabHON JIeecriocOOHOCTH, YCTaHOBJICHHBIE JUIs OTede-
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CTBEHHBIX (PM3UYECKUX JIMI] U OpTraHN3aIni.

Takum 00pazoM, MOXKHO CJIeJIaTh BBIBOJ] O TOM, YTO JIeJIa C
y4acTHEM MHOCTPAHHBIX JIUI PACCMAaTPHUBAIOTCS] SKOHOMHIE-
CKHM CYJZIOM TI0 TTpaBmiiaM, ycraHoBieHHbIM XIIK, ¢ yaeTtom
ocobenHocTel, npeaycmorpennbix . 27 XIIK, ecnu uHoe
HE yCTAQHOBJIEHO MEXIyHapOAHBIM J0TOBOpoM PecrryOnmuku
benapycs.

WHocTpaHHbIE I0pUINYECKHE JINIA, HHOCTPAHHBIE TPak-
JlaHe M Juma 0e3 rpak[JaHCTBa IOJb3YIOTCS TPOIECcCyalb-
HBIMH TIpaBaMH U HECYT 00s3aHHOCTH HapaBHE C IOpUINYC-
CKUMH JIMI[AMHU, MHAWBUIYaJIbHBIMU NPEINPHUHUMATEISIMU 1
rpaxknanamu Pecrryonuku benapycs.

WHocTpaHHBIEe IOPUIMYECKHUE JINIA, HHOCTPAHHBIE Ipak-
JlaHe U Juia 0e3 Tpa)IaHCTBa UMEIOT MPaBo 00palarses B
CyIBl, paccMaTpUBAIONINe YKOHOMUYECKHe nena, B Pecrmy-
6nmke bemapych 1o npaBuiIaM MOABEIOMCTBEHHOCTH U TIOJI-
cynHocTHd, yctaHoBieHHbIM XIIK, B memsix 3amuTsl CBOMX
HapyIIEHHbIX WX OCIAPUBAEMBbIX ITPAB M 3aKOHHBIX HHTEpe-
COB B chepe MPeAIPUHIMATEIBECKON N HHOW XO3SHCTBEHHOM
(KOHOMHYECKOIT) AEATEIBHOCTH.

CIINCOK HCIOJb30BAHHBIX NCTOYHHUKOB
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PABI'PAHUYEHUE COBCTBEHHOCTHU B
BEIITHOM MTPABE U UHTEJUIEKTYAJIbHOM
COBCTBEHHOCTH

Kykoe B.3. (FUII)

[IpaBo COOCTBEHHOCTH MPEACTABISCT COOOM BaykKHEHIIIee
13 BEIIHBIX TpaB, 00BEKTOM KOTOPOTO SBIsieTCS Bels [ 1, c.
567], To ecTb MpeaMeT BHEIIHETo (MaTepHajIbHOTO) MHpa,
HaXOSIIUICA B €CTECTBEHHOM COCTOSHUM B NPHUPOJE WU
CO3JIAHHBIH TPY/IOM UENIOBEKa, SIBIISIONINICS OCHOBHBIM 00b-
€KTOM B UMYII[ECTBEHHOM IIPAaBOOTHOIIEHUH [2, C. 75].

WHTtennexryanbHas COOCTBEHHOCTh — M300pETEHHMS, TEX-
HOJIOTHH, TTPOM3BEICHUS UCKYyCCTBA M MY3BIKH, @ TAKKE JIU-
TepaTypsl, KOTOPHIEC SIBISIFOTCS HEMaTepHalbHBIMUA HPH HX
CO3/1aHUM, HO 3aTeM CTAHOBSTCS IIEHHOCTAMHU B MaTepHab-
HOM (hopme, Kak 0001 APyroi mpoxykT [3, c.7].

PasrpaHnunTh «COOCTBEHHOCTH» B BEIIHOM IIPaBE€ U B
MHTEJJICKTYJIbHOH COOCTBEHHOCTH MOYKHO TIO CJIEAYIOIIUM
KPHUTEPHSIM.

[NosiBnienne nepunnmmii. Ilonarne «coOCTBEHHOCTH» B



BEIIHOM IIpaBe BIEPBHIC BO3HHUKIIO BO 2 BEKE HAIICH 3pbI, a
B MHTEIUICKTYaJIbHOI cOOCTBEHHOCTH B 1967 romy B pe3yiib-
Tare nognucanus KonBeHuuu, yupexaatomeidl Beemupnyto
OpraHU3aLUI0 MHTEIUICKTYaJIbHOW COOCTBEHHOCTH (Jaiee —
BOUC).

BropeiM kputepueM sBisieTcss 00beKT mpaBa. OOBEKTOM
COOCTBEHHOCTH B BEIHOM IIPaBe SIBISIETCS MaTepHalbHast
BCIIb, 4 B HHTCHHCKTyaﬂLHOﬁ CO6CTBeHHOCTI/I — HeMaTepu-
aJIbHOE MPABO HA PE3YJbTAT MHTEIUICKTYaIbHON NESTEbHO-
CTH.

Co3nanue (BOSHHKHOBCHHE) OOBCKTa IMpaBa. B BeliHOM
IpaBe OOBEKTHI CYIIECTBYIOT B IIPUPOJE, HAIPHMED, 3EMIIH,
neca, JIMOO K& OHM CO3/IaHBI TPYJOM yelloBeKka. YToObI co-
31aTh 00BEKT MHTEIUICKTYaJIbHOI COOCTBEHHOCTH HEOOXOUM
MO3T 4eJOBEKa, TaK KaK 3TO €ANHCTBEHHBIN «MHCTPYMEHT»,
CO3JafOIINH 00BEKTH HHTEIUICKTYaIbHOM COOCTBEHHOCTH.

CrnenyronmmM KpUTepUeM pa3iIu4Msl BBICTYIAET U3Mepe-
Hue 00bpekTa. OOBEKT BEITHOTO MTPaBa MOXKET OBITH H3MEPEH,
HarpuMmep, ero mMacca, oobeM u Tak jganee. OObBEKT MHTE-
JIEKTyaJlbHOW COOCTBEHHOCTH, HAIIPOTUB, HE UMEET pa3Mep-
HOCTH U BEJTMYHHBL.

Cuneprerndeckuii 3¢ Qexr. B oTHOmEHNN cOOCTBEHHO-
CTH B BCLIHOM INpaBe NaHHbI 3(dekT orcyTrcTByeT. Pac-
cMaTpuBas HWHTEIUIEKTYaJbHYI0 COOCTBEHHOCTb, MOXHO
OTMETUTh, YTO CHHEpreTHYeckui 3(PQeKT crnocoOCTByeT
TOJIYUYCHHUIO HOBBIX Ka4€CTB, 4 TAKXKC YCHJICHUIO )leﬁCTBPIH
Ka)XXJJoro o0beKTa, Onaropaps 4emy TMOSBIISIFOTCSI OTKPBITHS
1 U300peTeHusl.

Xapakrep mpasa. [IpaBo cOOCTBEHHOCTH B BEIIIHOM IpaBe
CBHUJIETEIBCTBYET O MPUHAJICKHOCTH BEIIHW €€ BIIAJIEIbILY,
OJTHAaKO OHO HMKAK HE CBSA3aHO C JMYHOCTHIO ATOTO BIIa/ICIIb-
ua. /laHHas Belib MOXKET NMPHHAUIEKATH JIPYTroMy JIFOOOMY
muny [4, c. 55]. B uHTenneKkTyaapHOR XK€ COOCTBEHHOCTH
JIMYHbIC HEMMYIIECTBEHHBIC ITPaBa MPUHAJUICKAT TOJIBKO aB-
TOPY U HUKOMY IPYTOMY.

OcHoBaHMs BO3HHMKHOBeHHsA mTpaBa. CormacHo cT. 219
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IIpaBo COOCTBEHHOCTH Ha HOBYIO BEIllb ITPUOOPETAETCS CO3-
JIABIIMM ee JUIoM. [IpaBo coOCTBEHHOCTH Ha MMYIIECTBO,
nMeroliee COOCTBEHHUKA, MOXKET OBITh IPHOOPETEHO IPYTUM
JIMLIOM Ha OCHOBAHUH JIOTOBOPA KYIUIU-ITPOJaKH, MEHBI, Ja-
PEHUS MM UHOH cAeNKH 00 OTUYXkKJICHUH 3TOTO0 UMYILECTBa,
a TaKKe B TTOPSI/IKE HACIIEIOBAHNS B COOTBETCTBHH C 3aBellla-
HUEM WU 3akoHOM [4, c¢. 55]. MckmounTenbHble MpaBa Ha
PpEe3yIbTaThl HHTEIEKTYaIbHON IESTEIbHOCTH BO3HUKAIOT B
cuity (hakTa MX CO3AAHUS U JJIsl BOSHUKHOBEHHSI U OCYIIECT-
BJIEHUSI HEe TpeOyeTcs coOmoeHust (opMalibHOCTEH.

OcHoBaHMs TIPEKpaIICHNUs MIpaBa. B cOOTBETCTBUM CO CT.
236 T'K npaBo cOOCTBEHHOCTH NPEKpAIIACTCs MPU OTHYX-
JICHUU COOCTBEHHMKOM CBOETO MMYIECTBA, OTKA3€ OT IpaBa
COOCTBEHHOCTH, YHUUTOXECHIH HUMYIIECTBA, A TAKKE B PAJIeE
ClyyacB NPUHYAUTEIBLHOTO M3BATHSA (110 3aKOHY WMJIM pellle-
HUIO CyJla, PEKBU3UIINHU, KOHpHCKaMK) [5].

B nHTENNIEKTYanbHOM COOCTBEHHOCTH JINYHBIE HEUMYIIIE-
CTBEHHBIC IpaBa OXpaHstoTcs Oeccpouno. JlelicTBue mpas

MOXXET OBITh IPEKPAIICHO JOCPOYHO B CIIydae OTKasa OT
yIUIaThl TOCYaPCTBEHHOM IOUUIMHBL, 110 PELIEHUIO Cyla 110
JienaM MHTEIUIEKTYallbHOM COOCTBEHHOCTH U B APYTUX CITy-
qasx.

JleiicTBytolee 3aKOHOAATENBCTBO. OTHOIIEHUS KaK IpaBa
COOCTBEHHOCTH, TaK M HMHTEJUICKTYaJIbHOW COOCTBEHHOCTHU
perynupytorcst I'pakgaHckuM, YToJOBHBIM, TaMOKEHHBIM,
WuBectuunonHbM kogekcamu Pecriyonuku benapyce. [lpu
9TOM CYILIECTBYIOT CIEIMAIbHBIE aKThl 3aKOHOJATEIHCTBA B
0051acTH MHTEIUIEKTya IbHONH COOCTBEHHOCTH, HapUMep, 3a-
koH Pecniyonmiku benapych ot 17 mast 2011 1. Ne 262-3 «O06
ABTOPCKOM TIpaB€ M CMEXHBIX IpaBax», 3akoH PecryOnuku
Bemapych ot 5 ¢despans 1993 . Ne 2181-XII «O ToBapHBIX
3HaKax " 3HaKax 06CJ'Iy)KI/lBaHl/ISI» 1 MHOTHEC Apyrue .

[IpaBomounst mpaBoobmanarens. [IpaBo coOcTBeHHOCTH
Ha BeIllb BKJIIOYAET B ce0s 11 mpaBoMOUHMii, OJJHAKO 3a4aCTyIO
YIIOMHHAIOTCA JIMIIb OCHOBHBIC M3 HHUX, IPAaBO BJIAJCHUA,
IIPaBO MOJB30BAHUSI U TPaBO pacropspkeHust [IpaBomouns
obnayareneii Ha OOBEKTHI MHTEIUICKTYaJIbHOW COOCTBEHHO-
CTH JCJIATCA Ha IIBC 60J1])1Hl/le T'pynribl — HCUMYIICCTBCHHBIC
U MMYIIECTBEHHBIE TIPaBa, OTOBOPEHHBIE CIIEIHAIBHBIM 3a-
KOHO/IaTEJIbCTBOM, COCTABIISIOIINM aBTOPCKOE MPaBo U Tpa-
BO MPOMBIIIICHHO# coOcTBeHHOCTH [4, ¢. 57].

Cpoxk oxpassl. [leiicTBre mpaBa COOCTBEHHOCTH B BEIITHOM
npaBe O0ECCpouHO, TO €CTh HE OIPAaHWYEHO 3aKOHOJATENIEM.
B HHTeﬂHeKTyaﬂbHOﬂ CO6CTB€HHOCTI/I UMYIIECTBECHHLIC HUC-
KIIFOYUTENBHbIC TIPaBa OTPAaHUIECHBI BPEMEHHBIMH PAaMKAMHU.

Teppuropus. IIpaBo cOOCTBEHHOCTH HE MMEET TEPPUTO-
pHAaJIbHBIX OTPaHUYECHUI U HE 3aBUCHUT OT TOTO, T/ie ObLI CO3-
JlaH OOBEKT MpaBa WIN TJE OH HAXOJUTCS B MOMEHT TIpeb-
SIBJICHUSI WJTM IPUMEHEHNS ITpaBa COOCTBEHHOCTH Ha Hero [4,
¢. 57]. A BOT paBO MHTEIJIEKTYaIbHOW COOCTBEHHOCTH JICH-
CTBYET TOJILKO Ha TEPPUTOPHH TOTO TOCYAAPCTBA, IJ€ aBTOP
TIOCTOSTHHO TIPO’KUBAET U TJIE BIIEPBBIC OBLIO OIYyOINKOBaHO
IIPOM3BEICHHE.

CronmocTi 0OBEKTOB TpaBa pa3nuyarorcsa. CTOMMOCTD
O0OBEKTOB BEHIHOTO MpaBa ONpPEeIsieTCs] OOBIYHO CMET-
HO-KaJIbKYJISIHUOHHBIM CIIocoOOM Ha OCHOBE 6I/Ip)KeB]:.lX
IIEH, KOTOpBIE CKJIQABIBAIOTCS IIOJ BIHMSHHEM KOHBIOHKTY-
PBI PBIHKA W TOABEPKEHBI TMEPUOANICCKUM KOJICOAHUSIM, a
TaKXKe JIPyTMMH METOIaMH COIVIACHO CTaHJIapTaM OLCHKH.
CTonMOCTh e OOBEKTOB MHTEIUICKTYaJIbHOW COOCTBEHHO-
CTH OCYIIECTBIISICTCS Ha OCHOBAaHWH TEXHHYECKOTO KOZEKCa
YCTAHOBHMBIICWCS NMPAKTHKM, a TAK)Ke€ HA OCHOBAHHHU TOCY-
JTApCTBEHHBIX CTaHIApPTOB, YTBEPKICHHBIX lOCymapcTBEeH-
HBIM KOMUTETOM T10 CTaHJApTH3aLMK U cepTudukanuu Pe-
cnyonuku benapyce.

AmMopTH3anus 00bEeKTOB TpaBa. AMOPTH3ANNS 00BEKTOB
npaBa COOCTBEHHOCTH OCYILECTBIISIETCSI 10 HOpMaM, ycTa-
HaBJIMBACMbIM B COOTBCTCTBHUU C yquHoﬁ MOJIMTUKOM npea-
npusTHsA. Pa3iaudHBl NWIIE HANpPaBICHUS HCHONb30BAHUS
aMOPTHU3ALMOHHBIX OTuKcieHui [4, c. 58]. A B OTHOILIEHUHU
00BEKTOB MHTEIUIEKTYaJIbHOH COOCTBEHHOCTH aMOpPTH3allU-
OHHBIE OTUHCIICHHS OT 3KCIUTyaTaI[K HAaIPaBJICHBI HA CO3/1a-
HHE HOBBIX OOBEKTOB, Ha Pa3BUTHE HAyKH, M TaKKe Ha Mare-
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pHaIbHOE CTUMYIIUPOBAHHE.

Takum 00pa3oM, CpaBHUTEIbHBIA aHAJIU3 MPABOOTHOILIIE-
HUI W CBOWCTB OOBEKTOB TpaBa COOCTBEHHOCTH W HHTEIN-
JIEKTyaIbHOH COOCTBEHHOCTH CBUJETEIBCTBYET O HAIWYHNU
MPUHIMIHAIBHBIX Pa3IMYUi MEXIY dTHMHU 00bEKTaMH, KO-
TOpBIE CIEYET YUUTHIBATh NIPU PabOTE C JAHHBIMH MOHSITH-
SIMH.
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HEKOTOPBIE ACHEKTbI HACJIEAOBAHHUSA
CMEKHBIX ITPAB B PECITYBJIMKE BEJIAPYCb

3aituesa C.B. (BHII, Mozunes)

Hacnencreennble OTHOIIEHUS B TOW WJIM MHOM Mepe 3a-
TparuBarOT WHTEPECHl KaXKJIOTO TPaKIaHWHA, OHHU PACIIpO-
CTpaHEHBI TTOBCEMECTHO, a 3HAYWT, MOJTHOE, ACTaIhbHOE WC-
CJIeZIOBaHUE U PETYJIMPOBAHUE JAHHBIX OTHOUICHUH SBIISIETCS
HACYIIHOW TOTPEeOHOCTRIO T JIfo0oro obmecTa. CeromHs
BO BCEM MHpE BO3pAcTaeT HHTEPEC K 00bEKTaM HHTEIUICKTY-
aJIbHON COOCTBEHHOCTH.

[Ipu 5TOM HEOOXOOMMO OTMETHTD, YTO JECTByIOIIEE 3a-
KOHOmarenbecTBO PecryOonmmku bemapychk nocTaTouyHO YeTKO
U MOAPOOHO YPEryJaupoBaio MPABOBOIl PEXUM TaKHX 00b-
ekToB. [IpaBa WCHONHWTENS, W3TOTOBUTENS (POHOTPAMMBI
SIBIISTEOTCSI CMEKHBIMH C aBTOPCKUMH MIPaBaMU M Ha UX Pery-
JIMPOBAHKE PACIIPOCTPAHSIOTCS MOJOKEHUsT | paskjaHCKOro
xoxexca Pecrry6onuku benapycs (nanee — I'K) xak 06 aBTop-
CKOM, TaK M CMEKHOM IIpaBax. ITO CO3MACT ONPEACICHHBIN
JlyaJlu3M B IIPABOIPUMEHUTEIbHOU IIPAKTUKE U HEONpese-
JICHHOCTh WCIIONB30BaHUS OOBEKTOB HACIECAHWKAMHU TIOCTE
CMEPTH HACIICIONATEIISL.

B cootBeTcTBUM co cT. 983 'K ucknrounTenbHOe mpaBo Ha
Pe3yNbTaT WHTEIUIEKTYaTbHOH AEATENIFHOCTH MPECTABISICT
c000if TIpaBO MPABOMEPHOTO HCITOIB30BAHUS ITOTO 00BEKTa
MHTEJJICKTYJIbHOH COOCTBEHHOCTH I10 CBOEMY YCMOTPEHHIO
B 100011 (hopmMe U TFOOBIM CIIOCOOOM, a TaK’kKe BO3MOKHOCTh
MepeaaTh 3TO MPaBO JPYTOMY JIAILY TOTHOCTHIO FITH YacTHY-
HO, Pa3pelIuTh APYroMy JHILy HCIIOIb30BaTh OOBEKT UHTEN-
JIEKTYaJIbHOW COOCTBEHHOCTH WIJIH PACTIOPSAUTHCS UM HHBIM
00pa3oM, eClI 3TO HEe MPOTUBOPEUUT JNCHCTBYIOMIEMY 3aKO-
HOZIaTEJIbCTBY.
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B03MOXXHOCTD BKIIIOYCHUSI B COCTAB HACIJIE/ICTBA MCKIIIO-
YUTENbHBIX MpaB npexycMorpeHa B cT. 984 I'K. Korma mbl
TOBOPUM O HACJIEZIOBAHUHM MPAB HA PE3y/bTaThl HHTEIICKTY-
AIBHON JIEATENBHOCTH, CIIEIYET OTMETUTb, YTO Pedb UJAET O
Hepexo/ie Mo HACJIEICTBY TOJILKO MMYIIIECTBEHHBIX TIpaB, 0~
CKOJIbKY B cOOTBeTCTBHH CO CT. 982 n 1033 I'K nuunsie Hen-
MYIIECTBEHHBIC MTPaBa MPHHAICKAT aBTOPY HE3aBHCUMO OT
€r0 UMYUICCTBCHHBIX MPaB U COXPAHAIOTCA 3a HUM B Cllydae
Mepexo/ia €ro0 UMYIIECTBEHHbIX MIPaB Ha PE3ysIbTaThl HHTEN-
JIEKTyaJIbHON AEATENLHOCTH K JIPyTOMY JIMIY U HE BXOIST B
COCTaB HaCIE/CTBA.

JIuHbIe HEMMYIIIECTBEHHBIE TPABA HE TIEPEXOST B ITOPSI/I-
K€ HACJIe/IOBAHMS, TOCKOJIBKY JCHCTBHE 3THX INPaB MpeKpa-
LIaeTcs CO CMEPThIO UX obnanaresns. B oTHoleHun Heumy-
IIECTBEHHBIX TPaB 3aKOHOM IPEIyCMOTPEHA BO3MOKHOCTD
UX OXpaHbl HACJIeTHUKaMK 0e3 OrpaHnueHHs cpoka. Takxke B
COCTaB HacJIEACTBA MOTYT BXOAUTH JINYHBIC HEUMYIIIECTBCH-
HBIE TIpaBa, HACJIE0/aTeNs, CBI3aHHBIE C MIMYIIIECTBCHHBIMH.
K HUM OTHOCSTCS TIpaBa HaNpaBJIeHHbIE HA OXpaHy pe3yJIbTa-
TOB MHTEJUIEKTYalIbHOM AEATeNbHOCTH Hacienonarens. Taxk,
HaTpUMep, eCIIH MIPOU3BeIeHNE He ObIT0 00HAPOIOBAHO TIPU
JKH3HH aBTOpa, HACIICIHUKH BIIPABE BBITYCTHTH B CBET Ta-
KO€ MPOM3BE/IEHHE, €CIIN 3TO HE MPOTUBOPEUUT BOJIE aBTOPA,
OTIPEZICTICHHO BBIPA)KEHHOW MM B 3aBEIIIAHUM.

B cirydae BKiIIOUEHHS B COCTAB HACJIeICTBA NCKITIOUUTEIb-
HOTr'O IIpaBa B OTHOLICHHUH O6’I)CKTOB ABTOPCKOT'0 U CMCIKHBIX
IIPpaB MOXKET BO3HUKHYTb HEOOXOIUMOCTb PacCMOTPEHUS
BOIPOCA JUIMTEILHOCTH MPEIOCTABICHHOTO 3aKOHOATENIeM
cpoka oxpasbl. Tak, Hanmpumep, CpPOK OXpaHbl aBTOPCKOTO
IpaBa Ha IPOU3BEICHUE JEHCTBYET Ha INPOTSIKEHUM BCEH
JKU3HM aBTopa M 50 ser. B 3TOM ciydae OoTBET Ha BOINPOC
00 MCTEeYEeHUH CPOKOB OXPaHBbI SIBIISIETCS HEOOXOIUMBIM YC-
JIOBUEM, TTOCKOJIBKY BKIIFOUCHHE MCKIIOUMTEIHLHOTO TIpaBa B
COCTaB HACJEJCTBA BO3MOXKHO TOJIBKO B MEPHOJ JICHCTBUS
CpOKa OXpaHbl — [0 €r0 OKOHYaHUH PEe3yJIbTaT UHTEIUICKTY-
ABHOHN JEATEBHOCTH MIEPEXOIUT B OOIIECTBEHHOE 10CTOS-
Hue 2, c. 39].

Cornacho ct. 42 3akona Pecry6nuku benapycs «O0 aB-
TOPCKOM TIPaBe U CMEXHBIX MPaBax» UCKIIOUUTENHLHOE TIPaBO
Ha 00BEKT aBTOPCKOTO MPaBa MM CMEKHBIX MPaB IIEPEXOANUT
I10 HACJICACTBY WM B MOPAAKE MHOT'O IIPaBOIIPECMCTBA. Ox-
paHa JTNYHBIX HENMMYIIECTBEHHBIX TIPaB aBTOPOB M UCTIOIHH-
TeJIel ocie UX CMEPTH OCyIIEeCTBIsIeTCs 0e3 OrpaHYeHUS
CpOKa X HaCJICAHUKaMHU WU UCIIOJTHUTCIIAMUA 3aBCUIaHUA.

I'paxnanckuii xonekc Pecnyonmku bemapycs mpemycma-
TPHUBAECT HACIICIOBAHHME IPAaB HA PE3YJIbTaThl WHTEIJICKTY-
aIbHOM JACATCIBbHOCTH I10 O6IJ_[I/IM npaBujiaM HaCJICAOBaHUA
nMmyiectsa. B I'paxaanckom kopekce Poccuniickoit denepa-
mun (manee — 'K P®) 3akperieHO TONOXKEHHE O TOM, YTO
UCKJIIOUUTENIBHOE TIPaBO Ha WCIIOJIHEHHE, (OoHOTpaMMy H
nepenady 3(pUpHOTro MM KaOeIbHOTO BELIAHHS TEPEXOIUT K
HacJIeJHUKaM TOJBKO B TOM CITy4ae, €CIIH M THICCATHIICTHUH
CPOK OXpaHbl, yCTAHOBJICHHBII 3aKOHOJATENIEM B OTHOLICHUH
JTAaHHBIX OOBEKTOB, €Ile HE MCTEK M JEHCTBYET B Mpelenax
ocrasieiics gactu cpoka (ct. 1318, 1327, 1328 TK PD).



OnHako, eciad TOBOPUTH OO HCIIOIHEHHWH, TO TAKOBBIM
MOXKHO Ha3BaTh HEMOCPEJCTBEHHOE BOCIPOM3BEACHHUE de-
JIOBEKOM TIpom3BeieHus. VcTiomHeHe nMeeT Hepa3phIBHYIO
CBSI3b C CYOBEKTOM, KOTOpPBIH M OyleT BOCIIPOM3BOAUTH
4T0-71100 151 chyiianus U (win) o0o3penus. Takas Hepas-
pBIBHAs CBS3b MO3BOJISIET YCOMHUTBCS B BO3MOXKHOCTH Ha-
CJIe/I0BAHUSI CKIIIOUYUTEIBHOTO TIpaBa Ha UCIIOIHEHUE B TOM
o0Obeme, kak 310 mpezcraieHo B cr. 1317 'K PD. Cyme-
CTBOBATh BHE MCIIOJTHUTENSI M 0€3 CBSA3M C HUM MOKET TOJIBKO
3amuch MCIIOJHEHMS, a HE caMo HcroiaHeHue. Takum oOpa-
30M, B OTHOIIECHUU UCIIOJHCHHUS HEC MOTYT IIPUMCEHATHLCA HOP-
MBI O TIEPEXO/IE UCKIFOUUTENBHBIX TIPAB MO HACJIE/ICTBY.

Ocoboro BHUMaHHS 3acIyKHBAET BOIPOC, CBA3AHHBIN C
YJIOCTOBEPEHHEM 3aBEIllaHUsl, COJEpPIKAIIUM OOBEKThl HH-
TeJNIEKTyaJIbHOW cOOCTBEHHOCTH. Bee 3To yKka3biBaeT Ha To,
YTO MHTEIUIEKTYaJIbHBIC NIPaBa, SBISISICH CIIOKHBIM 00BEKTOM
IPaKAaHCKOT0 000pOTa, UTPAIOT OOJIBIIYIO POIIb B (hopMHPO-
BaHMU COCTaBa HACIECTBA M, KAK CIIICTBHE, BO3HUKHOBE-
HUE HACJIEJICTBEHHBIX NIPaBOOTHOLIEHUH [2, ¢. 40].

B 3axone Pecnyonmuiku benapych «O6 aBropckoM mnpase
U CMEKHBIX TIPaBax» 3aKPEIuIeHO MPaBO CIIEIOBAHMS, KOTO-
poe npesCcTaBIsieT OO0 MMYIIIECTBEHHOE ITPABO aBTOPA MITH
ero HacieaHukoB. Ero comepxaHue packpsiBaercs B CT. 18
YKa3aHHOTO 3aKOHA, B COOTBETCTBHH C KOTOPBIM B KaXJIOM
cityyae IyOJIMYHON Mepenposiaki OPUTHHAIOB MPOU3BE/Ie-
HUI ©300pa3UTEIBHOIO UCKYCCTBA, OPUTHHAJIOB PYKOIHCEH
MIPOU3BEICHUI MHcaTeell, KOMIIO3UTOPOB M YUCHBIX (depe3
AyKIMOH, TaJlepero N300pa3uTEIbHOTO HCKYCCTBA, XyJ/OXKe-
CTBEHHBIH CaJlOH, MarasuH U JAp.) aBTOP U €ro HaCJIeAHUKU
HUMEIOT TPaBO Ha IMOJyYEHHE OT MpOAABIA OTYHCICHUH B
pasMepe 5 TMPOIEHTOB OT LIEHBI MEepernpogaky (IIpaBo cie-
nosanus). [IpaBo crnenoBaHus Henmb3s 3aBEIIaTh 110 CBOEMY
YCMOTPEHHIO, OHO SIBJISIETCS HEOTUY)KIAEMBIM U TEPEXOIUT
TOJIBKO K HACIIeTHUKAM aBTOPa Ha CPOK JACHCTBUS MCKIFOUH-
TEJIBHOTO IPaBa.

B mnacrosiiee Bpemsi HOTApUaJIbHBIM MOPSIOK 3alUTHI
IIpaB HacJEIHNKOB OCHOBAaH Ha OCBEAOMIICHHOCTH HACIell-
HUKa O €T0 MIpaBax Ha TOT WJIN WHOU pE3ybTaT UHTCIIJICK-
TyaJlbHON JIEATEIbHOCTH, HA BO3MOXKHOCTH MOATBEPKICHUS
HOTapuycCy, 4TO Hacleqo/aTeNb ACHCTBUTEIBHO o0O0anal
IpaBaMu Ha HEro u ObLI JIMOO ero aBTOPOM, JHOO MPaBOO-
OJazmaresiem.
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3akon Pecn. benapycs , 17 mas 2011r, Ne 262-3 ; B pen. ot 15.07.2019 1. //
OTAJIOH. 3axoHonarensctBo Pecnyomuku benapycs / Ham. nentp mpaso-
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MNPEIOJUIHUAJTBHOCTD ®AKTOB B
XO3AMCTBEHHOM ITPOIIECCE

3emnaxos H.A. (bUII)

B XoszsiiicTBeHHOM TIpoIeccyanbHOM Kojiekee Pectryonmiku
Benapych (nanee — XIIK) ycranaBiuBaeTcsi, 4To K (pakram,
HE TOUIEXKAIINM JOKa3bIBAHUIO, OTHOCSITCSI 00CTOATENHCTRA,
MIPU3HAHHBIC CYJOM OOIIEM3BECTHBIMH, @ TAK)XXE BCTYIHB-
LIMe B 3aKOHHYIO CHITY CyJI€OHBIM NOCTaHOBIeHUEM [1].

[peroguumansueiid (praejudicialis), T.e. OTHOCSIIHUICS K
TIPE/BIAYIIEMY CyAeOHOMY pPELICHUIO, O3HadaeT O00yCIOB-
JICHHOCTh HEKOTOPBIX (DAaKTOB, KOTOpbIE HE HYKAAIOTCS B
MIOBTOPHOM JOKa3bIBaHUH. [IperounnanbHOCTh UMEET CBOU
00BbeKTHBHBIC U CyObeKTHBHBIC Tpesensl. [To obmemy mpa-
BUIIy, OOBEKTHBHBIC MpEJelibl MPEIOIUINAILHOCTH 3aTpa-
THBAIOT OOCTOSITENLCTBA, YCTAHOBICHHBIC BCTYMHUBIINM B
3aKOHHYIO CHITy PEIICHHEM Cy/ia 110 paHee PacCMOTPEHHOMY
neny. CyObeKTHBHBIE MPEAENbl — 3TO HAJIUYHME OJHHUX U TeX
XK€ JIMIL, YIaCTBYIOIIUX B JIENE, MM UX MPABOIPEEMHHUKOB B
MIepBOHAYAIBHOM H MOCIIEAYIONIEM POLECCaX.

JUJ1st TIOJIOXKUTENTLHOTO PELICHUS! 33/1a4¥ O MPEIOUIINAIIb-
HOCTH TpedyeTcs Hamn4ne Kak OObEeKTUBHBIX, TaK M CyObeK-
TUBHBIX Npe/esnoB. [IpelounnantbHOCTh 03HAYAET HE TOJIBKO
OTCYTCTBHE HEOOXOAMMOCTH JIOKa3blBaTh YCTAHOBJICHHBIC
paHee 00CTOATENBCTBA, HO TAKXKE M 3aMPEINAcT X OCIapH-
BaHMe. Takoe yCIIOBHE CYIIECTBYET JIO OINPEICICHHOTO MO-
MEHTA, T0Ka Cy/ICeOHBII aKT, B KOTOPOM YCTaHOBJICHBI 3TH 00-
CTOSITEJILCTBA, HE OyAE€T OTMEHEH B TOPS/IKE, YCTAHOBICHHOM
3aKOHOM.

Haubonee TUNMYHBIM MPUMEPOM HAJIMYMS IPEIOIHIIU-
abHBIX (DAKTOB SABJIAIOTCS JIeNa C yYacTHEM TPEThHX JIUI,
KOTOpBbIE HE 3asBIAIOT CaMOCTOSITEIbHBIC TpeOOBaHMS Ha
npeaMet cropa. MaxThl, yCTAaHOBICHHBIE B PEIICHUH SKOHO-
MHUECKOTO Cy/a, HE MOJIeKAT JOKa3bIBAHUIO TIPH PaccMo-
TPEHUH PErPECCHOTO NCKa B HOBOM ITpoOIIecCe.

XIIK mnpexycmarpuBaeT IpElOIULIHAIBHOCTh  (DAKTOB,
YCTQHOBJICHHBIX B CyA€OHOM ITOCTAHOBJIICHHH SKOHOMMHYE-
CKOTO cy/ia U cyza o0IIeH IOpPUCTUKINN MO TPAXKJAHCKUM H
yrojoBHbIM aenaM (4.2-4 c1. 106 XIIK).

OOBEKTHBHBIC U CyOBEKTUBHBIC MPEICITBI TPEIOIUIHAITh-
HOCTH (DAKTOB, YCTaHOBJCHHBIX B Cy/IEOHBIX ITOCTAaHOBIIE-
HUSIX 9KOHOMHYECKOT'O CyJla M PelleHHsIX cyaa olueil ropuc-
JUKIMU TI0 TPaKAAHCKUM JelaM, cX0xkH. OOCTOSsITeNbCTBa,
YCTaHOBJICHHBIE BCTYNHUBIINM B 3aKOHHYIO CHITy CyIeOHBIM
MIOCTAHOBJICHUEM II0 paHEee PAaCCMOTPEHHOMY JIeNy, HEe MOA-
JIeKaT I0Ka3bIBAHUIO BHOBB TIPH PACCMOTPEHUH SKOHOMHIE-
CKHUM CY/IOM JIpyTOTO JieJia, B KOTOPOM YHaCTBYIOT T€ )K€ JINIa
WM ux npasonpeeMHuku (4.2 ct. 106 XIIK).

AHanornyHelM 00pa3oM HE MOAJEKAT JOKA3bIBAHHIO
YCT@HOBJICHHBIE BCTYNHMBIINM B 3aKOHHYIO CHJIy IIOCTa-
HOBJIEHHEM OOIIEro cyaa 00CTOsTENbCTBA, UMEIOIINE 3HAYe-
HUE IS JIeNa, pACCMaTPUBAEMOT0 SKOHOMUYECKUM CYZIOM, B
KOTOPOM YyYacTBYIOT T€ K€ JIMIA WJIN UX MPaBONPEEMHUKH
(u.3 ct. 106 XIIK).
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[peromuunanbHOCTh (PAKTOB, YCTAHOBJICHHBIX PEIICHUEM
001Iero cyaa Mo IpaXkJaHCKUM JeJIaM, ULl SKOHOMHYECKOTO
CyZla MOXKET MIMETh MECTO, HallpUMep, KOTJla B CHITy TIPaBUII
0 pa3rpaHWYECHUM IO/IBEJIOMCTBEHHOCTH II€PBOHAYAIIBHBIH
CIIOp paccMaTpUBAJICSA CYJOM OOl IOPUCANKIMY, a 3aTeM
PETpecCHBIN NCK MPEIBSIBISIETCS] B SKOHOMHUUECKHUH Cy/l U T.1I.

[peromuunanbHOCTh (PAKTOB, YCTAaHOBJIEHHBIX BCTYIHB-
IIMM B 3aKOHHYIO CHJTy IPUTOBOPOM CyZa, HOCUT OIpaHUYEH-
HBII XapakTep NPUMEHHUTENBFHO K OOBEKTUBHBIM IPE/IeNaM.
He mnoputexar J0Ka3bIBAHUIO YCTAHOBJICHHBIC BCTYNHBIIUM
B 3aKOHHYIO CHJIy IPUTOBOPOM Cy[a IO yTOJIOBHOMY ey
00CTOATENLCTBA, NMEIOIINE 3HAYEHHUE IS JIeNa, paccMaTpu-
BAaEMOT0 SKOHOMHYECKHUM CY/IOM, B OTHOILICHUH COBEPIICHUS
OMpEeNIeIeHHBIX ASIHUN U JIMILL, UX cOBepIIMBIIUX (4.4 cT. 106
XIIK). BerynmuBmmuii B 3aKOHHYIO CHITy TIPH TOBOp CyAa MO
YTOJIOBHOMY JIeTy 00sI3aTelIeH JIsl SKOHOMHYECKOTO Cy/ia 110
BOMPOCAM: UMEJIN JIU MECTO ONpEAETICHHbIEC eHCTBUSA U KeM
OHU COBEpIICHBL. VHBIE 0OCTOSTENHCTBA, YCTAHOBICHHBIC
TIPUTOBOPOM Cy/ia IO YTOJIOBHOMY Iy, He 00JIajaroT mpe-
I0IUIIMAJIBHOCTBIO [UIS PACCMOTPEHHS JIe71a SKOHOMUYECKUM
CYZIOM.

Cr. 107 XIIK He conepKHUT yKa3aHUS Ha MHHUIUATOPOB
MIPUMEHEHU MPEIoAULIUN. B yCIOBHIX COCTA3aTEIBHOTO Cy-
JIOTIPOM3BO/ICTBA JEHCTBYET 0OIIIEe MPABIIIO PACTIPEIEIICHNUS
o0s13aHHOCTEH O JI0Ka3bIBaHMIO. Mcxozs U3 3TOr0, MHUIH-
aTMBa B MCIIOJb30BAHUM INPEIOIUIMATIBHO YCTAaHOBJICHHO-
ro ¢axra JOIKHO TPHHAAIEKATH JINIAM, YIACTBYIOIINM B
nene. CTopoHa, MPOTUB KOTOPOW MPUMEHSETCS MPEIOIUIIHNS,
JIOJDKHO UMETh BO3MOYKHOCTB 3asIBUTh BO BTOPOM J€Jie BO3-
pakeHUs! O IPUMEHEHHH TIPEIOANIINN.

OOcToATEeNBCTBA, YCTAHOBJICHHbBIC aIMUHHUCTPATHBHBIMA
OpraHaMy, OpraHaMH YTOJIOBHOTO TpECIIeZ0OBaHMS, HE SB-
JISIFOTCST TIPCIOANIINATIBHBIMU M TTOJ JIEKAT JTOKa3bIBAHUIO B
HKOHOMHYECKOM cynie. BMecTe ¢ TeM akThl yKa3aHHBIX Opra-
HOB, OyJly4M TMCHbMEHHBIMHU JI0Ka3aTeIbCTBAMHU, MOTYT OBITh
(a mHOTA JOKHBI OBITH) MPHUBIICUCHBI K CyneOHOMY pa3oun-
parenbCTBY.

CIIMCOK HCIIOJIbB30BAHHBIX NCTOYHNKOB
1. XoszsiicTBeHHBII MporeccyaibHbll Kojeke PecryOnuku Benapych
[Onexrponnslii pecype] : 15 nexabps 1998 r., Ne 219-3: npunsr Ilanaroii
npencrasureneit 11 HostOpst 1998 1. : 0106p. CoBeTom Pectr. 26 HosOpst 1998
I. : ¢ u3M. u jon. 3akoHa Pecn. Benapyce ot 27 mast 2021 . Ne 113-3 //
DTAJIOH-ONLINE. Benapycs / OO0 «tOpCrnekrp», Hai. 1ieHTp npaBoBoit
unpopm. Pecr. benapycs. — Munck, 2022.

JOTrOBOP 3AMMA U KPEJIUTHBII JOTOBOP,
HX OTJINYUE

Heanoea H.H. (FUII)

JoroBop 3aiiMa 1 KPEIUTHBIH TOTOBOP UMEIOT MHOTO 00-
1IEr0, TaK KaK OCHOBHBIM IMPEIMETOM JIaHHBIX JIOTOBOPOB
SIBIISTIOTCSI ZIGHEXKHBIe cpencTa. Kpome Toro, 06a 3Tux Tep-
MHuHa 00bequHSCeT T1aBa 42 «3aeM U kpeauTt» [ paxxmanckoro
kozekca Pecryomnuku benapycs (nanee — I'K). Hecmotps Ha
CYILECTBYIOIIEE CXOJCTBO, JOTOBOP 3aiiMa M KPEIUTHBIN J0-
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TOBOP UMEIOT U CYIIECTBEHHBIC PA3ITHUMS.

Cornacuo 1.1 ¢1.760 I'K o noroBopy 3aiima oHa CTOpo-
Ha TepeJaeT B COOCTBEHHOCTD JPYrOil CTOPOHE JI€HBIH HIIH
JIpyTHE BEIH, ONpe/IeJICHHbIC POAOBBIMH ITPU3HAKAMH, A 3a-
EMILMK 00s3yeTcsi BO3BPATUTh TaKyIO K€ CyMMY JICHET HIIH
paBHOE KOJIMYECTBO JPYTHUX MOITYUEHHBIX UM BEILEH TOTO ke
pozia 1 KadecTna.

UYro jxe KacaeTcst KPeIUTHOro J0roropa, To m. 1 c1.771
'K ompenensier ero kak IOTOBOp, IO KOTOPOMY OaHK WIIH
HeOaHKOBCKasi KpEeIUTHO-(MHAHCOBAs OpraHuM3anus (Kpe-
JUTONATeNb) 0053yI0TCS MPEJOCTAaBUTh ICHEKHBIE CPEICTBA
(xpenut) mpyromy nuiy (KpeIWTONONYYaTeNi0) B pa3sMepe
U Ha YCIIOBHUSX, NPEAYCMOTPEHHBIX JIOTOBOPOM, & KPEANUTO-
MoJTyyaresib 00s13yeTcsl BO3BPATUTH MOJIYUYECHHYIO JIEHEKHYIO
CyMMY M YIUIaTHTh TIPOIICHTHI Ha Hee. [1].

Ommunst 1 0COOCHHOCTH YKa3aHHBIX JOTOBOPOB ITPOSIB-
JISIFOTCSI:

1) B mpaBOBOM peryIHPOBAaHUH (OTHOMICHHS IO J0-
TOBOPY 3aiiMa PeryInpyroTCcsl TOJIIBKO TPaXKIaHCKUM 3aKOHO-
JIaTeIbCTBOM; OTHOILEHHS 10 KPEAUTHOMY JOrOBOPY — Kak
TpakIaHCKIM 3aKOHOJATeIbCTBOM, TaK U OAHKOBCKUM);

2) B OOBEKTUBHOM COCTaBe (B KayecTBE 3aMMOJIaBIIa
MOT'YT BBICTYIaTh J'IIO6bIe Jimia, KpeauToaareJsiMyu 1o Kpe-
JUTHBIM JOTOBOPAM BBICTYIAIOT TOJIBKO OaHKH U HEOAHKOB-
CKHH KpequTHO-(pHHAHCOBBIE OPraHN3aI|N);

3) B mpeamere J0roBopa (IpeaMETOM J0roBopa 3aiiMa
MOTYT OBITh A€HBTH U IPYTHUE BEIH, OTIPEACIEHHBIE POTOBBI-
MU IPU3HAKAMHE; TIPEIMETOM KPEANTHOTO JJOTOBOPA — TOIBKO
JIEHEKHBIE CPEJICTBA);

4) 1o cBOel MpaBOBOI MPHUPOE (IOTOBOP 3aiiMa SBIIS-
€TCs peaJbHBIM JIOTOBOPOM, OTHOCTOPOHHUM M MOXKET OBITH
BO3ME3/IHBIM WJIH 0E3BO3ME3IHBIM; KPEAUTHBIA JOrOBOP —
KOHCEHCYaJIbHBIM, IBYCTOPOHHHM H TOJIKO BO3ME3IHBIM);

5) 1o ¢opme (IOroBop 3aiiMa 3aKJIIOYACTCS B IHCH-
MEHHOH (hopMe, MPH ONPEICIEHHBIX YCIOBHIX MOXKET ObITh
3aKJTIOYEH U B YCTHOH (hopMe; KPeTUTHBIH T0TOBOP 3aKITI09a-
€TCs TOJIBKO B MUCbMEHHOH (opme);

6) 1O coaepKaHUIO CYIECTBEHHBIX yCIOBHUH (110 JOTO0-
BOpY 3aiiMa JOITycKaeTcsi OECTPOIIEHTHBIN 3aeM , TaKkXkKe IO
JIOTOBOPY 3aliMa OTKa3 3aMMOJIaBIla HEBO3MOXKEH (MHAUE J10-
TOBOP IIPOCTO HE CYUTACTCS 3aKIIFOUEHHBIM); 0 KPEAUTHOMY
JIOTOBOPY BCETJa MPEATIONAraeTcsi B3MMaHNe MPOIEHTOB Ha
CYMMY KpEIUTa, paBHBIM 00pa30oM BO3MOXKEH OTKa3 Kpeiu-
ToJaTeNs NPEeAOCTaBUTh CyMMY KpeauTa) [2].

Taxum 06pa3om, KPeAUTHBIN JOTOBOP W JAOTOBOP 3aiiMa,
HECMOTPsI Ha SKOHOMHYECKOE U MPABOBOE CXOACTBO, UMEIOT
CYIIECTBECHHLBIC PAa3JIN4iusA, KOTOPbIC BAXXHO 3HATb U YMETb
omInuarh Ha npakTuke. Cremyer cienars BHIBOJ O TOM, UTO
oObenMHEHHUE 3aliMa M KpeAnTa B OAHY IVIaBy — 3aKOHO/A-
TEJIbHBII TIPUEM, MPECIEAYIONMNA e COONOICHHUS I0pH-
JIMUECKOM KOHOMHH, a TaKKe OoJiee MM MEHee LEHTPaIn-
30BaHHOT'O PEryJIMPOBAHUS JICHE)KHOTO 0053aTEIILCTBA.

CIINCOK HCIIOJIbB30BAHHBIX NCTOYHNKOB
1. Tpaxnanckuii komekc PecnyOnuku Bemapyck [DnekTpoHHBIH pe-
cype] : 7 nexabps 1998 r., Ne 218-3: npunsr [lanaroit npencrasureneii 28



okT. 1998 1.: 0o6p. Coserom Pecti. 19 HosOpst 1998 1.: B pen. 3akoHa Pecrr.
Benapycs or 21.12.2021 . / DTAJIOH. 3akononarensctBo Pecryonuku be-
napycs / Hau. nentp npasosoit uapopm. Pecnt. benapycs. — Munck, 2022.

2. bankoBckwuii kogeke Pecryonku benapych: [Di1ekTpoHHbI pecypc] :
25 okt. 2000 ., Ne 441-3: npunst [Tanaroii npexcraBureneii 3 oxrsdops 2000
r.: 0mo6p. Coserom Pect. 12 okrsi6ps 2000 r.: B pen. 3akona Pecrn. benapycs
ot 30.06.2020 r. // DTAJIOH. 3axononarensctBo Pecryomuku Bemapycs /
Hau. uentp npasosoit nuadopm. Pecn. benapycs. — Munck, 2022.

O JJAJJBHEWINEM COBEPIIEHCTBOBAHUM
I'PAXKIJAHCKOI'O 3AKOHOJATEJIBCTBA
PECITYBJIMKU BEJIAPYCbH
B OBJIACTH KOMIIEHCALIUU BPEJA

Kapnenkog B.B.
(Axademus ynpasnenus npu Ilpezudenme
Pecnyonuxu benapycs)

B ct. 61 Koncturynuu Pecriyomuku benapych 3akperiena
TapaHTHs, COIIACHO KOTOPOIl rpa)kIaHe BIIpaBe B3BICKATh B
CyneOHOM TIOPSIIKE KaK UMYIICCTBEHHBIN BpEll, TaK U MaTe-
puangbHOE BO3MelleHue MopaibHoro Bpeaa. Bm. 1 ¢t. 933 T'K
MIPEIYCMOTPEHO MPABO Ha IIOTHOE BO3MEIICHUE MITH KOMIICH-
CaIUI0 IIOHECCHHBIX MTOTEPb.

IIpencraBnsercs, 4TO JajbHEMIIEe IOCIEN0BATEIbHOE
COBEPIICHCTBOBAHME TPUMCHEHHUS CIOCOOOB 3allUTHI, Ha-
MPABJICHHBIX Ha BOCCTAHOBJICHUC HAPYIICHHBIX MPaB M IO-
Jy4eHHEe KOMIICHCAIH TOHECEHHBIX CTPAAaHUl MOXKET OCy-
IICCTBIATHCS IO CIICAYIOIIAM HAIIPABIICHUSM.

1. Pacumpenue mepedyHs OCHOBaHHA il TPUMCHCHUS
KOMIICHCALIMU MOPAJIHHOTO Bpesa.

B 0000meHHOM BHIIE TIO BPEIOM pacCMaTpUBAIOT yMa-
JICHHE UMYIICCTBEHHBIX WJIHM JMYHBIX HEHUMYIIECTBCHHBIX
Onar. IMy1ieCTBEHHBIN BpEJI B TPAXKIAHCKOM 3aKOHOATEIb-
CTBE OTOXKICCTBISICTCS C MOHATHEM «yOBITKI» (cT. 952 I'K).
[loHsTHE «HEUMYIICCTBEHHBIH BpEI» B 3aKOHOIATEIHCTBE
oTcyTcTByeT. [IpenycMoTpeHa BO3MOKHOCTh KOMITEHCAITUU
TOIBKO MOPAaJBHOTO Bpe/a, COAepiKaHNue KOTOPOTO HE OXBa-
TBIBACT BCE JIFOOBIC HEONIArOMPUSITHBIC MOCICICTBHS MIPABO-
HapyIIeHHs, KOTOPBIE HE SBISAIOTCS MO CBOCH MPHUPOAE UMY-
IICCTBEHHBIMH.

Kpome TOro, BO3MOXKHOCTh NMPUMEHCHHS KOMIICHCALIUU
MOpPAJIBHOTO Bpe/a OMpENesIeTcss He TOINBKO M HE CTOIBKO
HAJIMYHEM BPEIOHBIX TOCICICTBHHA, a CTaBUTCA B 3aBUCH-
MOCTB OT XapaKTepa HAPYLICHHUS, B XOJIC KOTOPBIX OBLT MPH-
YHHEH MOpPAJBHBINA Bpel (MTOUIeKUT KOMIICHCAIIUH BO BCEX
CITyYasix, KOTAa OH MPUYWHCH JACUCTBUSIMH, HAPYIIAIOIIHMU
JINYHBIC HEHMYICCTBCHHBIC MpaBa TpaKJIaHuHa, a chepe
HapyIIeHUs UMYIIECTBEHHBIX MPaB JHIIb B CIyYasx, Mpea-
YCMOTpPEHHBIX 3aKOHOJIATCITHHBIMH aKTaMH).

Takoe OJIOKEHHE HE TIOJIHOCTBIO COTIACYETCSI C PealibHO-
CTBIO, HE COOTBETCTBYET CBOMCTBAM CO3HAHMS YENIOBEKA M,
COOTBETCTBEHHO, HE OTBEYACT TIIABHOMY IMPHHITUITY TTPUME-
HEHUsI JIAHHOTO CI0c00a 3alUThl — PAa3yMHOCTH U CIIPABE/-
JUBOCTH.

KommieHcanus MOpaIbHOTO Bpela HalpaBiIeHA Ha yCTpa-
HCHHE WM CIVIQKMBAHHE MMEPSKUBAHUN U CTpagaHuil. Mo-

paNBHBIA BpEll BBIPAXKACTCSI B HETATUBHBIX TICHXHYCCKUX
pCakuugX MNOTEPIICBIICTO, ABJACTCA IMOCICACTBUCM MPUYIU-
HEHUS Bpeaa IpyruM OnaraM (MMyIIECTBEHHBIM WIIH HEUMY-
IICCTBEHHBIM ), IPUHA/IJICIKAIIAM TIOCTPAIABIIEMY.

XapakTep ¥ BHJI IPaBOHAPYIIIEHUS, TIOBJIEKIIETO CTpaja-
HUS, a TAKOKE CIIOCO0 MPUYMHEHUS TIEPEKUBAHNN HE JTOJDKESH
UMETh ONPEACIISIOIICTO 3HAYCHUS U1 BOSMOXKHOCTH TTOTPE-
0oBaTh MaTepPHAIbHYIO KOMIICHCAI[UIO 3a TIOHCCCHHBIC JIH-
IIOM CTpaJaHusl.

VY4uTBIBas, YTO HPABCTBCHHBIC U (PH3HUYCCKUE CTPATaHUSL
MOryT 6I)ITb MMPUYUHEHBI HE TOJIBKO HeﬁCTBI/IHMI/I, Hapyuia-
IONTMMHA HEUMYIIIECTBEHHBIE TPaBa, HO M B WHBIX CITydasX,
HATpUMEp, B pe3yIbTare NPUYHHCHUH Bpela HMYIICCTBY
rpakIaHMHA, HAPYIICHUIO €ro IpaBa COOCTBEHHOCTH, 3J10Y-
moTpeOIeHNs] CTOPOHON TPOIIeCCyaIbHBIMU MTPaBaMH H T.1I.

2. OrmpeneneHue CTENEHU MOHECEHHBIX CTpaJaHui M,
COOTBETCTBCHHO, pa3Mepa KOMIICHCAIMKU HE JIOJDKHO OBITh
OTPAaHUYEHO, TOIBKO COOBITHEM TpaBOHApYIIeHU. OueBua-
HO, YTO IIPH HAa3HAYCHUHM KOMIICHCAIUH, CTCIICHb HCITBITHI-
Ba€MbIX MOTEPIICBIINM CTpa[laHI/lﬁ JOJI’KHA OLCHUBATLCA C
Y4eTOM TOTO, YTO HEOJIarompHATHBIE B ICHUXOJIOTHYECKOM
OTHOIICHUW ITOCIICACTBUS I TpakKIaHWHA YacTO CBs3a-
HbI HC TOJIBKO HMCKIIIOYUTCIIBHO C BPEJOHOCHBIM CO6])ITI/ICM.
[IcuxoTpaBMupyromas CUTyanus, Kak IMPaBHIIO, SBISIETCS
JUTSIICHCS, TIPH 3TOM OHA MOXET YCYTYOISThCS HeIoOpoco-
BCCTHBIMHU ﬂeﬁCTBHHMH BUHOBHOM CTOPOHBbI, B TOM YUCJIE B
MIpOIIeCcCe 3alTUTHI HapyIIEHHBIX TPaB.

JIroboe mpaBoHApYIICHUE TTPAKTHYCCKU BCeraa 00yCciIoB-
JIMBACT U3MCHCHHUEC )KU3HCHHBIX O6CTOHT6JII)CTB, BBIHYKJA€T
MTOCTPA/IABIIETO COOTBETCTBYIOIIUM 00pa3oM pearnpoBarh.
[MocTtpamaBmmii BRIHYKICH COBEPIIATH PSIII HEMPEIBHUICH-
HbIX, HO TCHEPb O6H3aTeJ'H)HbIX HeﬁCTBHﬁ, TpaTuTh Ha 3TO
BpeMsi, IpeObIBaTh B HETIPHUBBIYHOM COCTOSHUH. B psine ciy-
4aeB, OyIydH JIUIICHHBIM TEX OJIar, KOTOPHIC OBUIH YTPauCHBI
B pe3yJIbTaTe BPEIOHOCHOIO JACHCTBUS (HO OBLIM HEOOXOH-
MBI JUTI HOPMaJIbHOTO CYIIECTBOBAHIS), JINIO IPETEPIICBACT
HEyI00CTBa, HEU30EKHO OKA3hIBACTCS B JIUCKOM(POPTHOM
IOJIO’KEHUH.

[IpaBuna, ompenensionIyie OCHOBAaHHUA M YCIOBHUS B3BI-
CKaHUs MaTepUaTbHON KOMIICHCAIIMH MOPAaJIbHOTO BpEAa,
HE IIO3BOJIAKOT CKOﬂbKO-Hl/I6y,HI) YUUTbIBaTh HPABCTBCHHBIC U
(u3ndecKue cTpaaHus y JINIa, KOTOpbIe TOPOKIAIOTCS HE B
MOMEHT IPaBOHAPYIICHMUS, @ BOSHUKAIOT HA JTare MPaBOBOU
3aIlIMThI, OTCTAWBAHUS [IPAB B Cy/ICOHOM IMOPSIJIKE.

[Ipencrasnsercs, 9To MOPaIBHBIN Bpen, HCXoasd u3 (op-
MYJIHPOBOK COOTBETCTBYIOIIMX HOPM 3aKOHOAATCIBCTBA,
MOXKET CBSI3bIBATHCS TOJBKO C (haKTOM IPABOHAPYIICHHUS.
[IpakTuka MMOKa3bIBaeT, YTO WMYIIECTBEHHBIC TOTEPH IS
YYaCTHHKOB B TIpoIlecce CyAeOHOH 3allUThl BO3HUKAIOT HE
BCEerJa, HO TPAKTUYECKHU BCETJa JaHHBIM TPOIECC BIEUeT
JUTS TIOCTPAABIIEro CTPECC, IMOIMOHAIBHBIC, OpPTaHN3aIH-
OHHBIC U BPEMCHHEBIC 3aTPAaTHI.

ITonaraem, 4to ompezenss pa3Mep NPUCYKIAEMONH KOM-
TIEHCAIINH 32 TIOHECEHHBIE CTPATaHuUs, CIIEAyeT NCXOANUTh U3
TOTO, 4TO JIFO0OH Bpe MOXKET U JOIDKCH OBITH KOMIICHCHPO-
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BaH B ICHE)KHOH opMe, He3aBICUMO OT XapakTepa paBoHa-
PYUICHUS 1 MOMEHTA MPeTepIeBaHus CTPaJaHUH.

3. B mampHelmel pa3paboTke M 3aKPEIUICHHH B 3aKOHO-
JIaTeIbCTBE HYXKNAETCsl MpaBOBasi KaTETOpHsA «HEUMYIIe-
CTBEHHBIN Bpea» MPUMEHHUTENBHO K IOPUANYECKUM JIUIAM.
XpecTOMaTUMHBIN TE€3UC O TOM, YTO IOPUINYECKOE JIMLO HE
CHOCOOHO HMCIBITHIBATh CTPAJAAHHSA, TOITOMY KOMITCHCAIHS
MOpPAJBHOTO Bpela 3THUM CyOBEKTaM He NPHUMEHSETCS, He
JIOJDKHO TIPEMATCTBOBATH AAIbHEWIIEMY Pa3BHTHIO CHOCO-
0O0B 3aIIUTHl HEUMYILIECTBEHHOH c(hepbl FOPHIMUESCKHX JINLL.
IOpunuyeckoe JauI0 — 3T0 GUKTHBHAS JINYHOCTD, CO3JaHHAS
C LEeNbI0 TEPCOHANIN3ANUU CaMOCTOSTENIBHOTO YyYaCTHHKA
rpaskaaHCKOro obopoTa. [Ipu ATOM aBTOPUTET M perryTaIust
IOPUINYECKON JINYHOCTH HMMEIOT IEPBOCTENEHHOE 3Hade-
HUE JUId €€ YCHEIIHOM NEATENIbHOCTH M CYNIECTBOBAHMS.
W3BecTHas peryranus cama 1o cede MpeacTaBisieT BBICO-
KyI0 1IEHHOCTb. OTCYTCTBHUE ITOJIOXKUTEIBHOTO OOJIMKA HITH
HETaTUBHAs MyOJIMYHAs OIICHKA CTABUT IO/l COMHEHHUE IIETh
CYLIECTBOBaHMA TAaKOTro ropuaundeckoro nuna. IIpeacrasmns-
€TCsl, YTO BO3MOXHOCTh IPUUMHEHUS Bpea JIHYHOCTH Opra-
HU3aIUH HE JTOJDKHO CTaBUTHCA MOJ COMHEHHE.

ConepxaHne HEMMYIIECTBEHHOIO Bpejga NMPUYUHIEMOTO
IOPUINYECKOMY JIMILy MOJKET BBIPAKaThCs B TIOPAKEHUU pe-
ITyTallii, HEONPEACIECHHOCTH B NIPUHATHN PEIIEHUH U IIJIa-
HUPOBAHMH, PAcKoje B PYKOBOJCTBE, OECIOKOICTBE M HEy-
J1I00CTBaxX, MPUYNHEHHBIX KOJUICKTHBY.

CunTaeM, 4TO BBEJCHUE B 3aKOHOJATEIHCTBO KATETOPHU
«HEUMYILECTBEHHBIH BpeI» IMO3BOJIMIO OBl OTKA3aThCs OT
HCKJIIOYUTEILHO ICUXUYECKOU IIPUPOJB] BpeJa, KOTOPbII HE
SIBIISIETCS TI0 CBOEH CYITHOCTH MaTe€pHaIbHBIM U HE MTOAAET-
Cs1 TOYHOM JICHEKHOM OIICHKE.

4. 3amuTa rpaB HECOBEPILIEHHOJIETHHX, a TAKIKE IPaXKIaH,
MIPU3HAHHBIX HEIEECTIOCOOHBIMH, IO KOMIIEHCAIIUH MOPaJIb-
HOTO Bpe/ia OCYIIECTBISIETCS UX 3aKOHHBIMU IPEACTAaBUTE-
JIIMH.

IIpu mpruMHEHNH Bpea 300POBBIO OLIEHKA HPABCTBEHHBIX
1 GU3MUYECKHUX CTPaJaHuil B HEKOTOPBIX CIy4asX HEIOCTYII-
Ha U OTOXKIECTBIISIETCS C OLEHKOW BPEAHBIX I0OCIECICTBUN
30pOBBIO. B Takoll cuTyauuu 3asiBI€HHE NPEIACTaBUTENIEM
TpeOOBaHMS O B3BICKAHUN KOMIIEHCAIMH 000CHOBAHO TOJIBKO
(OpMaJIBHBIM CTATYCOM IPEACTABUTENS, a IPABOCYANE MPU
TaKUX OOCTOSITENILCTBAX, PUCKYET OCYIIECTBIATHCS C IOPH-
JUYECKMMU HEA0CTaTKaMH, MOCKOJbKY: HAJIMUNE U CTEHEHb
CTpaJjaHuil JOCTOBEPHO YCTAHOBUTH HEJb3sl; MO3MIHUS IO-
CTpa/IaBILETO IO JIETy MOXKET ObITh HEN3BECTHA; IPUCYK/Ie-
HHUE KOMIIEHCALMH HE MOXET OBITh, CKOJIb-HUOYb OIIEHEHO
MOCTPaAaBUINM, a IOJIyYeHHass CyMMa HE MOXET ObITh UM
JIMYHO HCIIONB30BaHA.

JUis nanpHeWIed rapMOHU3aLUK MIPABOBBIX HOPM LiENe-
coobpazno B ['K 3akpenuts npe3yMInnio HaJIudus MOpalib-
HOTO BpeJa IPH NPUYMHEHUM BpENa 3I0POBBIO IOTEPIIEB-
miero. Jlokas3bIBaHUIO B IaHHOM CIy4ae JOJDKEH MOIekKaTh
TOJIBKO pa3Mep KOMIEHCAI[MH MOPAJILHOTO BPEAa.
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COTPYITHHUYECTBO TAMOXEHHBIX
OPTAHOB PECITYBJIMKH BEJIAPYCH C
CYBBEKTAMM HPEJIITPUHAUMATEJILCKOM
JAEATEJIBHOCTHU

Keamosuu A.A. (FUII)

CoTpyaHHYECTBO MEKAY TaMOKEHHBIMH oOpraHamu Pe-
cnyomuku benapyck n cyObekTaMM ITpeArpUHUMATEIBCKOM
JACATCIbHOCTH SABJISACTCA HeOGXOZlI/lMI)IM OJIEMEHTOM B COBPC-
MEHHBIX YCIIOBUSX HEMPEPBIBHO TPAHC(HOPMHUPYIOIIUXCS MU-
POBBIX TEH/CHIMH AJsI TOCTH)KCHHS MHTEHCHBHOTO 3KOHO-
MHUUECKOTO Pa3BUTHs TOCYAAapCTBA U YCTPAHEHUs! MpooIiem,
MPEISITCTBYIOIINX TAKOMY Pa3BUTHIO.

D¢ PEeKTUBHOCTD COTPYIHUIECTBA MEXKTY TaMOXECHHBIMA
OpraHaMu 1 Cy6T)eKTaMl/I HpeHHpHHHMaTeHbCKOﬂ JACATCIIBHO-
CTH 3aBUCHT OT MHOTHX (pAKTOPOB, HAIIPHMeEDP, H3MEHEHUH B
oOracTu BHEIIHEH TOPrOBIM, M3MEHEHUH HOPMaTHBHO-IIPA-
BOBOI 0a3bl, Ka4eCTBA TAMOXKEHHOI'O aIMHHUCTPUPOBAHUS,
3¢ PEKTUBHOCTH MPOBEICHUS TAMOXCHHOTO KOHTPOJIS, CKO-
POCTH MPOXOXKJICHNSI TAMOKEHHOTO O0(OPMIICHHS, aBTOMATH-
3al[MM COBEPILIEHUS] TAMOKEHHBIX orepanuii, 3ppeKTuBHO-
cti obMeHa nHpopManuei u T.1.

Cremyer OTMETHTB, YTO B HPOLECCE COTPYIHHYECTBA C
Cy6T)eKTaMl/I nNpeANpUHUMATEILCTBA TAaMOXCHHBIC OpPraHbl
PecryOnuku benapyck BBINOMHSAIOT pa3iuyHble (YHKINH,
Cpe/ii KOTOPBIX OCHOBHBIMHU SIBIISIOTCSI 3KOHOMHYECKasl, KOH-
TPOJIbHASL ¥ (PUHAHCOBASL.

Taxk, cornmacuo cT. 12 3akona Pecrry6mmku bemapycs ot 10
stBapst 2014 . Ne 129-3 «O TaMOXKEHHOM pETyINpPOBaHHUH B
Pecniyonuke Benapycb» TaMO)KeHHBIC OpraHbl 0OecIcurBa-
10T B MpEJeax CBOSH KOMIIETEHIINH 3KOHOMHUECKYIO 0e30-
nacHocTh Pecrryonmkn benapycs, 3anury ee 5KOHOMHYECKHX
WHTEPECOB; COBEPILAIOT TAMOKEHHbIE OIIEpALIUK U ITPOBOJISIT
TaMO>KCHHBIN KOHTPOJIb, TIPOBOASAT TAMOKEHHBIE HKCIIEPTH-
3bl, CO3AI0T YCIIOBHS, CIIOCOOCTBYIOIINE YCKOPCHUIO TOBA-
poobopota npu BBo3e ToBapoB B PecryOnuky Benapych u
BBIBO3€ TOBapoB m3 Pecmybmmku bemapych depe3 TaMokeH-
HyI0 rpaHuily TaMOXXEHHOTo COr03a; B3UMAIOT TaMOXXCHHBIC
IJIaTCKH, UHBIC TIJIATCKH, BSUMAHUE KOTOPLIX BO3JIOKECHO HA
TaMO)KCHHBIE OPTaHbl, KOHTPOJIHUPYIOT MPABUIBHOCTh NCUHC-
JICHUSI ¥ CBOEBPEMEHHOCTH YIUIAThl yKa3aHHBIX IIATEKEH,
MIPUHUMAIOT MEPHI 110 UX MPUHYAUTEIBHOMY B3bICKaHUIO [1].

DOxoHOMHYECKass OE30MaCHOCTh CTPaHBI Uil PecmyOnmkn
Bemapych sBisercst OnHON W3 NMPUOPHUTETHBIX 3amad. OHa
Npe/IoNaraeT ynopsJoueHHYy0, B3aUMOCBSI3aHHYIO CHUCTe-
My, 00ECHEeYMBAIOIICI0 3KOHOMHYECKYIO HE3aBHCHMOCTb,
KOHKYPEHTOCIIOCOOHOCTh, CTaOMIIBHOCTD, YCTOHYMBOCTD, a
TaKXe CIIOCOOCTBYOIIYIO Pa3BUTUIO HAIIMOHAJIBHOW 3KOHO-
MUKH.

Bce ToBapsl, nepemeniaemble uepe3 TaMOKEHHYIO IT'paHu-
ny PecniyOnuku benapych, B 00s13aTelIbHOM MOPSIIKE TTOJLIE-
AT TAMOKEHHOMY KOHTPOJTIO U OCYIIECTBICHUIO B OTHOIIIE-
HUM HUX HEOOXOAMMBIX TaMOXXCHHBIX OIEepanui, T.e. TOBap
JOJIKCH 6I)ITI> MOMEIICH ToA Ty WJIM HWHYIO TaMOXCHHYIO



HpOLEAYPY-

TaMOXEHHBI KOHTPOJIb PACCMATPUBACTCS KaK OJHO U3
CPE/ICTB peann3alii TaMOXEHHOH MOJIWTHKH, IIPECTaB-
Jsironiee co00i COBOKYITHOCTh MEp, OCYIIECTBIISIEMBIX Ta-
MOKEHHBIMU OpraHaMH B IIEJIsIX 00ecredeHus COOMIOAEeHUs
YYaCTHUKAMHU TaMOKCHHO-TIPABOBBIX OTHOLICHUI TpeboBa-
HUN HOPM TaMO>KEHHOT'O 3aKOHOJATENbCTBA [2, ¢. 379].

TaMokeHHBIM OpraHaM HEOOXOIUMO IIOCTOSIHHO COBEp-
IIEHCTBOBATh TEXHOJOTHHU TEPEMEIIEHUS] TOBAPOB U TPaHC-
TIOPTHBIX CPEJICTB Yepe3 TaMOXKEHHYIO TPaHHMILY, 9YTO TpeOy-
€T aKTUBHOIO BHEAPEHUS WHPOPMALMOHHBIX MEXaHHW3MOB
TaMO)KCHHOTO O()OPMIICHHS, OCHOBAaHHBIX Ha HIIEKTPOHHBIX
cnocobax 00padboTku uHpopManmu. [ToaToMy sreKTpoHHOE
JIeKJIapUPOBAHUE SBIIAETCS MEPCIEKTUBHBIM HaIpaBIeHUEM
Pa3BUTHUSI TAMOKEHHOTO 3aKOHOZIATENbCTBA U AEATEIBHOCTH
TaMO>KCHHBIX OPTaHOB.

[IpuMeHeHHe AIeKTPOHHOTO AeKIapUPOBAHNS YMEHBIIAET
BpPEMEHHBIE U (PUHAHCOBBIE 3aTPaThl CyObEKTOB MPEIIPHHNI-
MarTelIbCKOM I TETBbHOCTH, a TAKXKE YCHIMBACT IKCIOPTHBIH
MOTEHIMaJ CTpaHbl. TaMOKXEHHbIM KOHTPOJIb OCYLIECTBIISET-
s 3KCIOPTEPOM 0€3 IpeIoCTaBICHUS TOBapa 1 ACKIapaluy
Ha OyMa)XHOM HOCHTENE, YTO CIIOCOOCTBYET COKPAIICHHIO
BPEMEHHU Ha COBEPILEHHE TAMOXKEHHBIX ONepanuid, UCKII0-
YaT OTCTAWBAHUE B OUEPE/ISIX U JIMUHBIM KOHTAKT ACKIapaHTa
U MHCTIEKTOpa. TaMOXXEHHBIH KOHTPOJb MPOWU3BOIMTCS Ha
OCHOBE CUCTEMBI aHaJIM3a U YIIPABICHUS PUCKAMH.

HannonaneHast aBTOMaTH3MPOBAaHHAs CUCTEMA IEKTPOH-
HOTO JEKJIapupOoBaHMs, BHeApeHHAs [0CyIapcTBEHHBIM Ta-
MOYXCHHBIM KomuTeToM Pecnyomuku benapych, uMeeT cBoei
LIENBI0 COBEPIICHCTBOBAHNE OCYIIECTBICHUS TaMOKCHHBIX
IpOLETyp 3a CUET MCIOIb30BAHUS IEKTPOHHOIO JTOKYMEH-
T0000pOTa. JTO, HECOMHEHHO, COKpAallaeT BpeMsi Ha OCy-
IIECTBICHNE TAMOXKEHHBIX omepaiuid. Tak, st cyObeKTOB
TIPEANIPUHIMATEIILCKOH JICSITEbHOCTH 3HAYUTEIBHYIO POJIb
UTPaeT CKOPOCTh pabOThl TAMOYKHH, JIITHUTEILHOCTD ITPOXOXK-
JIEHUsI TaMOXEHHOTO O(OpMIICHHSI HEraTHBHO OymeT oTpa-
KaThCs Ha JIEITEIIFHOCTH CyObEKTOB NPEIPUHUMATEHCTBA,
T.K. 9TO BBI30BET NPOCTOM TPAHCIOPTHBIX CPEACTB, U Kak
CJIE/ICTBHE, IOTIOTHUTENILHBIE BPEMEHHBIE U (PMHAHCOBBIC 3a-
TpaTHI JUIs IPEeIPHHAMATEIICH.

B Hacrosmiee BpeMsi TaMOXEHHBIE OPraHbl BBICTYNAIOT
OJJHAM M3 3HAYMMBIX UCTOYHUKOB TOCTYIIJICHHUH OXO/OB B
TOCYJapCTBEHHBIN OIO/DKET.

Jist yKperieHust 5KOHOMHYECKOW 0e3011aCHOCTH rocyiap-
CTBA M JOCTHKCHHUSI CTaOMIBHOTO HKOHOMHYECKOTO POCTa
TaMO)KCHHBIE OpPTaHbl JIOKHBI 3()(YEKTUBHO OCYIIECTBIAThH
¢unancoByto Qynkuuoo. Ilpu nmomomm paHHO#M (yHKIMK
obecrneunBaercs (popmMupoBaHre (PUHAHCOBBIX MOTOKOB TO-
cyapcTBa B 00beMax, HeOOXOANMBIX /TSI BBIIOJIHEHHUS TOCY-
JIapCTBEHHBIX (QYHKLUH 1 3a1a4.

@uHaHCOBas (PyHKIUS TAMOKCHHBIX OPIaHOB BO B3aHUMO-
JICHCTBUHM C CyOBEKTaMH TIPEIIPUHAMATEIILCKON IESITEBHO-
CTH peaJIn3yeTcs IMyTeM OCYIIECTBICHUS JaHHBIMU OpraHaMu
MIOJTHOMOYHH 110 B3MMaHMIO TAMOXXEHHBIX TUIATEKEH U MHBIX
IIaTEeXKEH, OCYIIECTBIEHNUIO KOHTPOIIA 3a IPAaBOMEPHOCTHIO,

TOYHOCTBIO HCUHCIICHHSI M CBOCBPEMEHHOCTBIO YIUIAThI JaH-
HBIX IUIaTEXeH, IPUMEHEHHUIO MEP B YCTAaHOBJIICHHOM IOPSLA-
Ke 10 UX IPUHYIUTEILHOMY B3bICKaHUIO.

Mcxonst m3 BBINIECKa3aHHOTO MOXKHO OTMETHTB, YTO CO-
TPYIHHUECTBO TAaMOKEHHBIX OpPraHOB M CyOBEKTOB Ipe.-
NPUHUMATEIILCKON JESTEIIHOCTH JOKHO OBITH HaIpaBlie-
HO Ha 3(Q(EKTHBHOEC HKOHOMHUYECKOE pa3BUTHE Ha OCHOBE
NIPUMEHEHHs] THPOPMALMOHHBIX TeXHOJIOrHH. [Ipu momoru
COBPEMEHHBIX HH()OPMAMOHHBIX TEXHOIOTHH TaMO)KEHHbIE
opransl Pecrybnukn bemapyck cMoryT obecrieunBaTh Mpu-
C€MJIEMBIC YCJIOBUS JId pa3BUTHA U BEACHU NPECANIPUHUMA-
TENbCKOI JESTEIBHOCTH, IyTeM CYIIECTBEHHOI'O COKpallle-
HUSI CPOKOB TIPOBE/ICHNSI TAMO)KCHHBIX OTIEPAIUN, CHHKECHUS
U3JICPIKEK CYOBEKTOB MPEANPUHUMATEIBCKON JACSTEIIbHOCTU
U TaMOXXEHHBIX OPTaHOB, CIEIOBATENbHO, HAJIAUTh COTPY/-
HUYECTBO MEX/Ty TAMO>KCHHBIMHU OpraHaMH M ITPEATPHHIMA-
TCIISIMHU.

Taxum 006pazom, co3naHue OIArONPUATHBIX YCIOBUH IS
JTAJTBHEHIIIETO Pa3BUTHSI MPEANPUHIMATEIBCTBA KAaK OCHOB-
HOro (hakTopa COLMAIbHO-3KOHOMHYECKOTO Da3BUTHS TO-
cyaapcTBa TpeOyeT NaslbHEHIIero COBepLIICHCTBOBAHUS CO-
TPYAHUYECTBA MEXKTY TAMOKEHHBIMHU OopraHamu PecryOnuku
Benapych u cyobekTaMu IPEANPHHUMATEIBCKOM AESTEIIbHO-
ctu. COTPYJHHYECTBO TAMOXKEHHBIX OPTraHOB M CyOBEKTOB
TIPEATIPUHUMATEIILCKOH JICITEIILHOCTH SIBIISICTCS BBITOJTHBIM
Ui 00€MX CTOPOH, T.K. B3aUMHOE€ TECHOE COTPYIHHYECTBO
MIO3BOJINT YCTPAHUTH MHOKECTBO MMEIOLIUXCS NPOOIeM H
JIOCTUTHYTH 3()(EKTUBHBIX PE3YyIIBTaTOB BCIEICTBHE TaKHX

OTHOILIEHUH.
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BPAYHBI JOTOBOP: BOJIBIIE
HOJIOXUTEJBHOI'O NJIX OTPUHATEJBHOI'O?

Koszyboeckaa A.H. (BUII, I'poono)

C 1999 rona B ropuuuecKoit repMuHosioruu B Pecrryoiu-
ke bemapych mosiBuiicst «OpavHbIif joroBopy. IlepBoHadans-
HO HACEJICHNE JJOBOJBHO TTOJI03PUTEIIFHO OTHECIIOCH K 3TOMY
SIBJICHUIO, TaK KaK Ha JXUTEHCKOM ypOBHE CYIIECTBOBAJI IIPH-
MEpHO TaKoil MOAXOM: pa3 OH (PKEHHX, MyX) WM OHa (He-
BECTa, ’KE€Ha) HACTaMBAIOT Ha 3aKJIIOYCHUN OpavyHOro JI0TO-
BOpa, 3HAYUT €CTh KaKHC-TO «IMOABOJHBIC KaMHN» W €CThb
BEPOATHOCTh OOMaHa WJIM MIPUCBOEHHMS, B MIEPBYIO OUEPE/Ib,
HUMYILIECTBA IPYTOH CTOPOHBI.

CerofiHsi OTHOILEHHE K JIAHHOMY JOTOBOPY HECKOJIBKO
MoMeHsI0ch. JInma, BeTynatomue B Opak, Win Cynpyru Ha
JF000M rOTy COBMECTHOM YKM3HM MOTYT 3aKJIIOYNTH OpavuHbIi
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JIOTOBOP, OTOBOPHB HanOoJIee 3HAYMMBIE, C UX TOUYKH 3PCHHS,
BONPOCHI UMYIIECTBEHHOI'O UJIW JIMYHOI'O HCUMYIIICCTBEHHO-
TO Xapakrepa.

[To HamemMy MHEHHIO, 3TO OYE€Hb XOPOIIasi TEHACHIINS, TaK
KakK 6pa‘-leII>i JOTOBOPp MO3BOJIAECT HUBUIU30BAHHBIMU CIIO-
cobaMu pennTs MHOTHE BOTIpOCkL. [1oib3a aBosKas: BO-Tiep-
BBIX, CHUMAETCS Harpyska ¢ CyneOHBIX YUpeKACHHH, H,
BO-BTOPBIX, OBIBIINE CYHPYTH COXPAHSIOT XOPOIINE OTHOIIIE-
HUSI HE TOJIBKO TTOCIIE PACTOPKEHMs Opaka, HO | ITOCIIE pertie-
HUSI BOTIPOCaA O pasJieic COBMECTHO Ha)KUTOTO UMYILECTBA.

JlocTaTtouHO OCTOPOXKHOE OTHOILIEHUE K MHCTUTYTY Opau-
HOTO JIOTOBOPA MOYKHO OOBSICHUTD €1IIe ¥ HEI0CTATOYHOM HH-
(OPMHUPOBAHHOCTHIO TPAXKAAH O TOJOKUTEIBHBIX ITOCIC-
CTBHSIX 3aKJIFOYEHHSI JAHHOT'O JI0TOBOPA.

1. 3axioueHne OpadyHOTro TOTOBOpPA — 3TO OYCHDb JINIHOE
JIeNI0 CYNPYTrOB WM JIMII, BCTYMAIOIMX B Opak. ['paxman-
CKO-ITPaBOBO IMPUHIMI «CBOOOJA JJOrOBOpPa» IO aHaJIOTUH
3aKOHA TPUMEHSIETCS ¥ B IaHHOM ciydae. Eme 10 MmomenTa
TIOAITUCAHUS OPAaYHOTO I0OTOBOPA CTOPOHBI MOTYT HANTH JTIO-
060E xomIpoMuccHoe penieHre U BbpadoTarh O0Lenprem-
JIEMYTO TTO3UIHIO.

2. B GpaynoM smoroBope omnpezessieTcst cynp0a coBMecT-
HO HaXuTOro umymiecrsa. Cymnpyru MOTyT OTCTYNUTh OT
NIpUHLMIA paBeHCTBa Aosel. Hanpumep, oauH U3 cynpyros
OTKa3bIBACTCSl OT CBOECH JOJIM B KBApTHPE B IOJIB3Y BTOPOTO
cympyra, a ce0e OCTaBIIsSeT [IEHHBIC OyMard Wid aBTOMOOHIIb
u rapaxx. Ho mockoibKy Bce 3TO A€naeTcs MO B3aUMHOMY
COIVIACHIO, TO B Oy/IyIIEM 5TO IO3BOJUT YHTH OT CIIOPOB H
JIOJITHX Cy/IeOHBIX Pa3OupaTebCTB.

3. Ecnm ycTaHaBIMBaeTCS PEKUM Pa3iebHON COOCTBEH-
HOCTH Ha HEJIBIDKUMOCTb, TO 3TOT CYIPYT MOXET HE TOJBKO
UM TI0JIb30BaThCsI, HO U PACIOPSDKATHCS 110 CBOEMY YCMOT-
peHuIo.

4. Io 3axoHOnarenscTBY Pecrrybnukn benapycs OpauHblii
JIOTOBOP MOXET OBbITh COCTaBJICH KaK JI0 MOMEHTa 3aKJIF04e-
HUs Opaka, Tak U B JIIOOOH MOMEHT TIOCIIE 3aKIIOUYeHUs Opa-
ka. TosbKo citetyeT HOMHUTB, YTO OpadHbIi JOTOBOP, 3aKITIO-
YEHHBIH /10 Opaka, pUoOpeTaeT IPUANIECKYIO CHITY TOIBKO
T0CJIe TOCYAAPCTBEHHOM perucTpanuy Opaka.

5. Bpaunsblii 70roBop M0MKEH OBITH HOTAPHAIBHO YAOCTO-
BepeH. be3 1aHHOro IopuIMuecKoro (pakra OH HE MOPOKAAET
HUKAKHX FOPUINYECKUX mocieacTsuil. [loaToMy HE HYXHO
0O0STBCSI, YTO B JIOTOBOPE MOTYT MOSIBUTHCS TOJIOXKEHHS, Ha-
pyLIaKoIIUe CeMeHOe 3aKOHO/IaTeNILbCTBO MITH YIIEMIISIONIee
HMHTEPECHl OHON U3 CTOPOH.

6. B OpauHOM 10rOBOpE MOYKHO MPELyCMOTPETh M 00s13aH-
HOCTH JINYHOTO XapaKTepa, a TAK)Ke BOIPOCHI 10 B3AUMHOMY
COZIEPKAHUIO JPYT ApyTa Kak BO BpeMs Opaka, Tak U Mocie
€ro pacTtopskeHus1. Takoe MoJoKeHNe TaeT BO3ZMOKHOCTh He-
TPYIOCIIOCOOHOMY CYIPYTy WM HETPYIOCIOCOOHOMY OBIB-
IIEMY CYIIPyTY YyBCTBOBATH ONPEICIICHHYIO YBEPEHHOCTD «B
3aBTpAITHEM JTHEY.

B ropuanueckoiil nuteparype BbIJIEIAIOT U OTPULIATENIbHBIE
MTOJXO/BI K HHCTUTYTY OpadHoro norosopa. Hampumep, H.C.
MMUHBKO OTMEYAET, 4TO CYIIECTBYET HEATUYHBIH MOMEHT — K
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BBICOKOMY UYBCTBY JIFOOBH MIPUMEIIMBACTCS «MATEPUAIIbHBIH
pacdeT» M paHee «IporpaMMHpOBaHKE» OyIylIero pa3Boja
[1,c. 38].

[lo Hamemy MHEHHIO, HA00OPOT, OpavHBIIl JOrOBOP MOMO-
JKET 3alUTUTh UHTEpeChl ((UHAHCOBO 3aBUCHMOW CTOPOHBI B
Opaxe; MOKHO TIPETyCMOTPETDH 3aTpaThl HA JINUHBIC HYKIBI
1 HE HYXXHO OyZIeT «BBIITPAIINBaTh KOTICHKN», HAIPUMEp, Ha
IIOKYIIKY BEUIEH JIMYHOI'O XapaKTepa jKEHOM.

CymmMa, KoTopast yIIadiBaeTcs 3a opopMIIeHHE OPaIHOTO
JIOTOBOPA, Ha TIEPBBII B3I, BHyIIUTENbHA. OJHAKO, €CIIN
y4ecTb CYMMY IOCYAAPCTBEHHOM IOLUIMHBI IIPYU [10J1a4e UC-
KOBOTO 3asIBJICHHA O pa3Jelie COBMECTHO HaKUTOTO MMYIIle-
CTBa B CyJ, CylAe€OHBIC PacXofibl, a TAKXKE BpPEeMs paccMoOTpe-
HUS CIOpa, TO TOTZA HOTapHajibHbIE M3IEPKKU MOKAXKYTCS
HE TAaKUMHU ¥ OTPOMHBIMH.

K Hemocrarkam OpadHOTO IOTOBOpA OTHOCSIT HEBO3MOXK-
HOCTh PACTOPTHYTh €ro B OJHOCTOpPOHHEM mopsake. Ero
TOJIBKO MO>KHO OCHIOPHTH B CY/I€ MTPU HAJTMYIHUN 0CTATOYHBIX
ocHoBaHmii. Ho, BO3MOXHO, 3TO «OOJIBIION IITIOCY, TaK KaKk
BTOPOTIO CYIIpyTa He 0XKHJIAeT «CIOPIPHU3» B BUE MPEKpalie-
HUS IOTOBOPA OTHOM CTOPOHO# 03 coracus Ipyrou.

Takum 00pa3om, 3aKiIr04aTh OpadHbIH JOTOBOP HIIM HET,
— 9TO JINYHOE JIeJI0 CYIPYTOB MU JIMLI, BCTYIAIOIINUX B Opax.
B KkaX70M KOHKPETHOM Cllydae MO OOOIOJHOMY COIVIACHIO
pemraercst 3TOT Bonpoc. HeakTHBHOCTD B IIaHE 3aKIIOUCHUS
6paqu1x JOTOBOPOB MOXKHO O6’I)HCHI/IT]) HCIOCTAaTOYHbIM HH-
(dbopMupoBaHNEM 3aMHTEPECOBAHHBIX JIUIT O MPEUMYIIECTBAX
JTaHHOW (POpPMBI paspelieHus, B MEPBYI0 O4Yepeab, UMYIIe-

CTBCHHBIX CIIOPOB.

CIINCOK HCIOJb30BAHHBIX NCTOYHHUKOB

1. Munbko, H. C. CoBeplieHCTBOBaHHE MTPABOBOM OCHOBBI OpayHO-Ce-
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OCHOBBI ITPABOBOT'O CTATYCA

NHOCTPAHHBIX THBECTOPOB B

XO3S1MICTBEHHBIX OBIIECTBAX
PECITYBJIMKHA BEJIAPYCH

Ko3zvipesckan J1.A. (BI'3Y)

VYyactue B X031HCTBEHHOM OOIIECTBE TPEAIIONaracT BHe-
CeHME OIpe/eIeHHOro uMymiecrsa B ycraBHelid donz. Co-
OTBETCTBEHHO, B ACIEKTE UMYLIECTBEHHBIX OTHOLIEHUH BCE
y49acTHUKH (YUYpEAWTENIM) HAa3BaHHBIX OpPTaHU3AIUI Ipe.-
CTaBJISAIOT c000# MHBecTOpOB. [100anm3anus 3KOHOMHUKH,
cnen(drka COBPEMEHHBIX (PMHAHCOBBIX OTHOIICHUH aKTy-
aMU3UpyeT BONPOC NPUBJCUEHHUSI M y4acTUsi MHOCTPAHHBIX
WHBECTOPOB B XO3sAWCTBEHHOW cucreme bemapycu, B ToM
gricie B pOopMe BIIOKCHUSI HHBECTUIMH B YCTaBHBIE (DOHIBI
KOMMEpUECKUX OpraHu3auil.

B coorserctBuu co ct. 11 Koncruryun Pecriyonuku be-
Japych MHOCTPAHHBIM TpaXKIaHaM | INIaM 0e3 rpak1aHCTBa
Ha TeppuTtopun benapycu npenocraBieH HalMOHAJIbHBIN
peKUM. DTO, MPUMEHUTEIBHO K TEME HacTOseld padoThl,



O3HAuYaeT, YTO MepeyrcIeHHbIC JINIA BIIpaBe, HapaBHe C Oe-
JIOPYCCKMMHU I'paXaaHaMU, y4aCTBOBAaTb B CO3JJaHWUU U JCA-
TEJILHOCTH, B TOM YHCJIE KOMMEPYECKUX IOPUANIECKUX JIUII.

JlononHUTEebHBIE TapaHTUM WHOCTPAHHBIM HHBECTO-
paM MperoCTaBIISIOTCS CIELUaIbHBIM 3aKOHOJATEILCTBOM,
B YaCTHOCTH, 3akoHOM Pecmyommku bemapyce ot 12 utons
2013 1. Ne 53-3 «O0 UHBECTHUIUAX», B COOTBETCTBHH C KOTO-
PBIM MHOCTPAHHBIM MHBECTOpPaM (B JIOTIOJHEHHUE K MTPUHIHU-
Iy PaBHOINPABUS U CBOOO/BI MHBECTUIMOHHON NESTENIHHO-
CTH) TapaHTHPYETCS] MPaBO OECIPEISTCTBEHHOTO NEepeBo/Ia
3a rpanunly PecnyOonuku benapych 3aKOHHO IOJy4EHHOTO
JI0XO071a ¥ KOMIIEHCANH 3aKOHHON HAIMOHAIM3ALUH U (MIIH)
PEKBH3MILIUY, NPUHAICKANIETO UM HMYILECTBA, a TaKXe
WHOTO, NMPUHAJUISKAIIEr0 UM HMYILECTBA; 3allluTa OT He-
01aronpusATHOTO M3MEHEHHUS HAJIOTOBOTO 3aKOHO/IATENbCTBA;
OTpaHMYCHUE CPOKA MPEIBIBICHUS TPEOOBAHUH K HHBECTO-
PY CO CTOPOHBI TOCYAapCTBa CPOKOM B TPH ToOjIa.

Kpome Toro, B 30Hax cO CIeMalbHBIM IPaBOBBIM pe-
KMMOM, KaK IPaBMIIO, YCTAHABIMBAIOTCS IOTOIHHUTEIBHBIC
npedepeHIInH HHOCTPAHHBIM YYaCTHHUKAM WHBECTUIIMOHHON
nesrtenbHoctu. Hanpumep, exkperom Ilpesnnenrta Pecny-
6mnkn bemapych ot 22 centsaopst 2005 . Ne 12 «O mapke
BBICOKHX TEXHOJIOTMI» PE3UAEHTaM IapKa IpeJoCTaBICHO
MIPaBO BBICTYNATh YYPEAUTENAMH (YJaCTHUKAMH) KOMMeEp-
YECKHUX IOPHIMYECKHX JIMI[ HE3aBUCHMO OT TOTO, SIBIISIOTCS
JM OHM COOCTBEHHHMKaMH (y4peAWTEISIMU, YYaCTHUKAMM)
OpTraHMU3ali, B OTHOIICHUH KOTOPBIX MPUHATO PEHICHHE O
JMKBHJANNH, HO TPOIECC JMKBUJIAINU HE 3aBEpIICH, WU
B OTHOIICHUH KOTOPBIX DKOHOMHYCCKHUM CYJAOM BBIHECCHO
orpezieieHHe 00 OTKPBITHM KOHKYPCHOTO ITPOHM3BOJICTBA U
TIOATOTOBKE JieNa 00 HKOHOMHUYECKOH HECOCTOSTEIBHOCTH
(OaHKPOTCTBE) K CyneOHOMY pa30UpaTeIbCTBY.

B Benapycu gomyckaeTcs TakKke BBEICHUE HHIUBH/Tyallb-
HBIX JIBIOT JJIsI OTACIBHBIX MHBECTOpOB. B wactHoctH, Ku-
Taiicko-benopycckomy HMHBeCTHIIMOHHOMY (oHIY YKazom
[Ipesunenta ot § mast 2018 . Ne 163 «O Kwuraiicko-bemopyc-
CKOM MHBECTHIIMOHHOM (DOHJIE» pa3pemieHo 0e3 IoIydeHus
CIICIMATIBHOTO pa3penicHus (JHUIEH3UU) JIHOO0 MPOXOKIC-
HUSI TOCY/JapCTBEHHOM aKKpETUTAIMK MPUOOPETaTh AKIUH
(tonu B ycTaBHBIX (DOHAAX), @ TAKXKE OE3 TTOMyUCHUS COTIIa-
CHUs aHTUMOHOIIOJIBHOI'O OopraHa HpI/lO6peTaTb, B TOM 4YHCJIC
U COBMECTHO C JIUIIAMH, BXOJSIIUMH B OAHY TPYIITy JIUI, B
coBOKynHOCTH 110 50% akuuii (oseit) B ycTaBHBIX (hOHAAX
FOPUINYECKUX JIULI.

Takum obpa3om, B Pecrmybnuke bemapych ycTaHoBieH
LEIBIN Ps JIBTOT | IIpedepeHnuii Juiss HHOCTPAHHOTO MHBE-
CTOpa B KOPIOPATUBHOM cdepe. DTH JIBrOThHl MOKHO yCJIOB-
HO pa3lenuTh Ha oOmue (aJpecoBaHHBIC BCEM YYaCTHHKAM
WHBECTUIIMOHHOHN JIESTEIBHOCTH), CIICIMAIbHBIC — TPE/IIo-
Jlararole ycTaHOBJICHHE NpedepeHlid Ui Pe3nuIeHTOB
30H ¢ 0COOBIM TIPaBOBBIM PEKHUMOM, M WHAWBHUIyaJbHBIC,
TIpeIHa3HaYeHHbIE JUTS TTOJ/ICPKKH KOHKPETHBIX Jnll. [Ipu
9TOM TapaHTUU WHOCTPAHHBIM CyObEKTaM KOPIOPATHBHBIX
OTHOIIEHUH MOXHO Pa3ZIeINTh Ha ABE OOJIbIINE TPYIIIBI: 10~
TIOJTHUTEJBHBIC JIBIOTHI, 3aKpEIUIIeMble HOPMaMH, KOTOPBIE

CHEUHUalbHO HAIEJICHbl Ha PETYIUPOBAaHHE OTHOIICHHH C
y4acTHEM MHOCTPaHHOTO MHBECTOpa (HalpuMep, pernarpua-
IIUsT TOXO/I0B MJIM 3AIUTA OT HEOIAronpusITHOTO H3MEHEHHSI
3aKOHO/IATENIbCTBA), W OJIOKMpPOBaHWE OTPaHWYCHHH, HeH-
CTBYIOIIUX Jid HAallMOHAJIbHBIX WMHBECTOPOB (I/ICKH}O'-ICHI/Ie
KOHTPOJIS OpTraHa aHTUMOHOIIOJIBHOTO PETYJINPOBAHHS).

dopmMHupOBaHNE CHUCTEMBI TapaHTUIl [UIT MHOCTPAHHBIX
HMHBECTOPOB HAIIPABJICHO HA IIPUBJIEYEHNE HHOCTPAHHBIX UH-
BECTHIIHH, 9TO, 0€3yCIIOBHO, IMEET CONATHHBIN 1 IKOHOMH-
4ecKnil 3P QEKT, crrocoOCTBYeT Pa3BUTHIO MPOMBIIIIICHHOTO
IMPOU3BOJACTBA, BHCAPCHHUIO WHHOBAIIMOHHBIX TeXHOJ’lOFHﬁ,
CO3IaHHUIO pabOYMX MECT.

OnHako 3TOT IMPOLECC UMEET W JIPYTylo cTopoHy. MHo-
CTpaHHBIE YYAaCTHUKH KOPHOPATUBHBIX O0BEIMHEHUH MOTYT
OBITH HE 3aMHTEPECOBAHBI B JEATEILHOCTH CO3/IaHHBIX UMHU
OpTaHM3alMi Ha JOJITOCPOYHYIO NEPCIEKTUBY, UX MHTEPEC
MOXET OTI'paHUYNBATHCA 6I)ICTpI)IM IMOJIYYCHUEM BBICOKOT'O
JIOXO71a ¥ BBIBEZICHUEM 3TUX CPEJICTB 3a MpeIeIIbl PeciryOin-
KH.

Ecnu nonsiTaThCs CTPYKTYPUPOBAaTh BO3MOYKHBIE HAIIPAB-
JIeHns! KOH(GIMKTHOCTH YaCTHOTO U MyOIWYHOTO HHTEpeca B
cepe MHBECTHPOBAHMS ITyTEM YYAaCTHS B KOPIOPATHBHBIX
OTHOIICHUAX, TO MOXKXHO BbIACJINTH, BO-IICPBLIX, CTPEMIICHUC
WHBECTOPAa K MOHOIONM3AIMN COOTBETCTBYIOIIETO pBIHKA,
YTO TTO3BOJISCT TOJIyYaTh CBEPXIPHOBIIH; BO-BTOPHIX, HHBE-
CTOp HAlleJIeH Ha pa3MeIleHne CPEACTB B BBHICOKOIOXOHBIE
chepsl HIKOHOMHKH (a TOCYZapCTBO 3aWHTEPECOBAHO B pPa3-
BUTHH COIMAIBGHO 3HAYMMBIX WJIM MaJOJIOXOAHBIX OTpac-
neil); B-TpeThbHX, MHBECTOP, KaK INPaBHIO, MPEANOYUTAET
MOYYUTh JI0XO, T.€. PACTIPENEIHUTh MOTY4YECHHYIO IPUOBIIH
Ha KOPIOPATHBHBIE BHIMJIATH, a HE BKJIA/(BIBATh €€ B PACIIU-
peHue npon3BoacTBa. Kpome Toro, MHOCTpaHHbIH Y4aCTHUK
KOPIIOPaTHUBHBIX OTHOIIEHHH ITOTEHIHAJIBHO MOXET YIpo-
JKaTh TIEPEXBATUTh 3HAYMMBIC OTPACIM SKOHOMHUKH. [103-
TOMY CHCT€Ma I'apaHTHH, KaK 3JIEMEHT IIPaBOBOIO CTaryca
WHOCTPAaHHOTO HWHBECTOPA, JOMOIHACTCS ONpPENeICHHBIMU
3anpeTaMy U OrpaHUYCHHUSIMH.

[Ipu >TOM oOrpaHHYeHHE HAIMOHAJIBHOIO pPEXHUMa JIJIs
MHOCTPAHHBIX WHBECTOPOB B TEOPETHUIECKOM IUIAHE ONUpa-
eTCs Ha KOHLEINIHUIO KOPIOPAaTHBHOTO KOHTPOJIS, KOTOpas,
KaK HEOJHOKPATHO OTMEYAJIOCh B JINTEPATypE, JIETaJIbHO 3a-
KperursgeTcst (PparMeHTapHo, a JOKTPHUHAIBHO — HOCHUT JHC-
KyCCHOHHBIH XapakTep, 4To, KaK CIIE/ICTBHE, TPUBOIMT K He-
3¢ peKTHBHOCTH MPaBOBOTO peryiupoBanus [1, c. 12].

B Hacrosmiee BpeMsi YCTAHOBJIEHBI OTPaHWYEHHS Ha
npuoOpeTeHne akuui (1osiei) B ycTaBHBIX (DOHIAX XO3sH-
CTBCHHBIX OOIIECTB B OTACIBHBIX c(epax XO3sHCTBEHHOU
NeSITENFHOCTH. B 4acTHOCTH, B CTpaxoBaHWH M OaHKOBCKOM
JICSITEIFHOCTH MHOCTPAHHOE YYacTHE OCYIIECTBISICTCS B
npejienax KBOT, €KeronHo ompexaensieMbix Cosetom MuHU-
ctpoB Pecniybnmku bemapycs o cornmacosanmio ¢ [Ipesnaen-
ToM Pecriyonuku Benapych (ais1 cTpaxoBBIX OpTraHHM3AINN)
n HanmonanbHeiM GaHkoM (Ui OaHKOB M HEOAHKOBCKHX
KpenuTHO-(HHAHCOBBIX opraHm3anuii) [2, 3]. Kpome Toro,
CJIE/lyeT YUYWTBIBATh, YTO YUYPEIUTEIHCTBO MHOCTPAHHBIMH
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MHBECTOpaMHU OaHKOB Ha TeppuTopuu bemapycu, coriacHO
WHCTpyKIIMM O TOCYJapCTBEHHOM pPErucrpanvu OaHKOB M
HEOAHKOBCKNX KpPEIUTHO-(DMHAHCOBBIX OpraHU3aluil M Ju-
LICH3UPOBaHNN OAHKOBCKOM JEATEIBHOCTH, YTBEPKACHHOM
[TocranoBnennem [IpaBnenust Hanmonansuoro 6anka bena-
pycu ot 7 mexabps 2012 . Ne 640, ocymiecTBisieTcs B pas-
PELINTEIFHOM TIOPSI/IKE, YTO, CaMO COOOH, BIEUET JOTIOIHH-
TeJIbHbIE TPEOOBAHMS K JIMYHOCTH YUPETUTEIIs, B TOM YHCIIE
1 MHIUBHUIYaIIbHOTO XapaKTepa.

B cdepe cTpaxoBaHus OrpaHUYNBAIOTCS IPaBa HHOCTPAH-
HOTO yupeauTelsl OTHOCUTEIBHO COCTaBa B3HOCA B UMY-
IIECTBEHHBIN (HOH/ OpraHU3alUM, KOTOPHIH MOXET HMETb
(hOpMy HCKIIIOUUTENBHO JACHEKHBIX CPEICTB B HHOCTPAHHON
Baitore. J{ns cpaBHenus, B Pocculickoit denepanuy BBEICHbI
OTPAHUYEHUS KOPIIOPATUBHOTO KOHTPOJIS JUIsl HHOCTPAHHBIX
HMHBECTOPOB B OTHOILIEHHH TaK Ha3bIBAEMBIX XO3SHCTBEHHBIX
00IIEeCTB, UMEIOIIUX CTPATErHYECKOe 3HAYCHHE, ITyTeM yCTa-
HOBJIEHUS IIPEAEIBHO JOYCTUMOI BEIMIUHBI JOIH (AKIHH)
MPHUHAAIESKAIINX HHOCTPAHHOMY Y4aCTHHKY.

Jymaercs, 4To 0100HbIe OrPaHUYEHHST HMEJIO ObI CMBICI
yCTaHOBUTH U B PecnyOnuke benapych, 00beIMHNB B OTHOM
3aKOHO/IATEIHOM aKTe (JOPMBI M OCHOBAHHUSI OTPAaHWYCHUS

KOpPIIOPAaTUBHBIX IIpaB MHOCTPAHHBIX YUaCTHHUKOB.
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TPEBOBAHUSA K AHTUKPU3UCHOMY
YHPABJIAIOIMEMY 110 3BAKOHOJATEJBCTBY
PECITYBJIMKU BEJIAPYCbH

Kpasuyoe H.C. (BHUII)

B nHacrosiiee Bpemst Bce 00bliie MPeANpUsITUI CTAHOBST-
cs1 PKOHOMHYECKH HECOCTOSTEIbHBIMH (OaHkpoTamu). Cas-
3aHO 3TO C Pa3sHOOOpPa3HbIMHU (HaKTOpAMU: MOJACPHHU3AIMCH
PBIHOYHBIX OTHOLIEHUH, HEIPPEKTUBHBIM MEHEIHDKMEHTOM
MPEINPUATHNA, OCTPOH KOHKypeHIWeH, HempodeccrnoHa b-
HBIM yrpaBieHueM (OmuOouHbIe perieHus) u ap. Vcropust
IIOKa3bIBACT, YTO JaXKEC 6OJ'II>H_II/IM KOMITaHUAM MMPUXOJUIOCH
MePEeKUBATH CIAJbl MPOM3BOJICTBA, (PMHAHCOBBIE MOTpsCE-
HUSI, OCTPBIC COIUANIBLHBIC U MOJTUTHYSCKHE KOHPIUKTBI, KO-
TOpPbIE TIPUBOJIUIIN K HEIUIATEKECIIOCOOHOCTH (OaHKPOTCTRY)
TIPEATIPUSTHS.

Hennare:xecrnocoOHOCTh MPEANPUSATHS HACTYIIAET, KOT/a
OHO HE CIOCOOHO MoramaTh 3a CYeT CBOMX JIOXOJ0B 00s13a-
TEJNILCTBA B CPOKH, YCTpaWBAaIOIIUE KPEAUTOPOB. B Takom
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cllyyae TPEINPHATHE BBIHYKACHO oOparaercs K «aHTH-
KpU3UCHOMY ylpasisitonieMmy». [loHsaTHE «aHTUKPU3UCHBIN
YIpaBIAIONINI» 3aKperieHo B cT. 1 3akona Pecmy6nuku be-
napych ot 13 mrons 2012 . Ne 415-3 «O06 sKoHOMHUYECKOH
HECOCTOSTENILHOCTH (OaHKPOTCTBE)».

AHTHKPU3NCHBIN (BPEMEHHBIN) YIPaBIAIONNA — WHAN-
BUIyaJIbHBIA TIPEIIPUHUMATENb, IOpUINUecKoe min (Gusn-
yeckoe o (rpaxaanut Pecnyonuku benapych nmiu6o nHo-
CTpaHHBIH TPaXXIaHUH, JUIO 0€3 TPaXJaHCTBA, MMEIOIINE
BUJI Ha KUTEJIBCTBO B PecnyOnuke benapycs), HazHauaemble
OKOHOMHYCCKUM CYIAOM JIsI OCYHICCTBJICHHSA CBOUX ITOJIHO-
MOUHUH B NpoLEaypax SKOHOMHUECKON HECOCTOSATENbHOCTU
(bankpoTCcTBa) (BPEMEHHBIN YIPABISIONMHA — B 3alIUTHOM
[IEPUOAE, AaHTUKPU3UCHBIN YIPABISAIOIUNA — B KOHKYPCHOM
mpousBozacTae) [1].

OnHOIt U3 KITIOUEBBIX (DUTYp B Jiese 0 OaHKPOTCTBE SIBIIS-
€TCs aHTUKPU3UCHBIH (BPEMEHHBIH) YIpaBIsIONMi (Jlaee —
YIPABIIAIONTIH).

CornacHO 4acTsIM IepBoil ¥ BTOpoi cT. 62 3akoHa Pecy-
omuku benapych «O0 3KOHOMHYECKON HECOCTOSATEIIbHOCTU
(GaHKpOTCTBE)» YNPABIAIOMIMM MOXET OBITh (hU3HUecKoe
JIMIO, MIMEIOIEe BBICIICE IMPEUMYIIECTBEHHO SKOHOMHYE-
CKO€ WJIM IOpHUIMYECKOe 00pa3oBaHHE, HEOOXOAMMBINH OIBIT
XO3SUCTBEHHO! (TIPEeaNPUHIMATEIBCKOI) AeATENbHOCTH, HE
MMerolIee CyIMMOCTH, aTTECTOBAHHOE HA COOTBETCTBHE IPO-
(eccnoHaIbHO-KBATH(DUKAIIMOHHBIM TPEOOBAHHUSIM, MPElb-
SIBISIEMBIM K YIPABISIOIIEMY B IPOM3BOJICTBE IO AEITy 00
HSKOHOMUYECKOH HECOCTOSTENFHOCTH (O0aHKpPOTCTBE), W TO-
JIy4YHBILIEE aTTECTAaT YHPABIISIOMIET0. YIIPABIISIOINUM MOXKET
OBITH TaKke opuandeckoe Jumo. K pykoBoguTento ympas-
JISIFOIIIETO — IOPUINYECKOTO JINIA KakK K JINILY, 00J1a1atrommemy
HepCOHaJ'H)HOI‘/II OTBCTCTBCHHOCTBHIO, MNPCABABIAIOTCA TC KE
TpeOGOBaHNUS, YTO U K YNPABIAIOUIEMY — (GH3HMUECKOMY JIUILY.

B Pecnyonuke benapych moarotoBky n o0yueHne ynpas-
JISIFOIMX MOJKHO HPOWTH B OOJIBLIMHCTBE YUPEKACHUH BbIC-
mero obpaszoBanusa. Cpok OOy4eHHS MO CIENHAIbHOCTH B
CcpellHeM 3aHuUMaeT 2.5 Mecdla.

Hecmorpst Ha TO, 4TO 00yUYCHHE TPOXOAUT Ha 0a3€ BBICIIIC-
ro oOpa3zoBaHHWs, OONBIIMHCTBO CYACH, paccMaTpPHBAIONINX
Jiena 0 OaHKPOTCTBE, CYUTAFOT, YTO ITOTO CPOKa HEJOCTATOU-
HO Jaxe JJ1d TOro, I-ITO6]:.I B IIOJITHOM MEPE U3YUUTH 3aKOHOda~
TEJILCTBO, PEryIHPYIOIIEEe BOIPOCH IKOHOMHYIECKOH HECO-
CTOSTEILHOCTH (OaHKPOTCTBA), YTO YK€ MOKHO TOBOPHTH O
MHOI'OYHMCJICHHBIX HIOAHCAX, BOSHUKAKIINUX B HpaKTH'-ICCKOﬁ
JIESITEJIbHOCTH YIIPABIISIOIIETO.

Mo’KHO caienaTh BBIBOJI, YTO HE BCE YIPABIISAIONIHE B ITOJI-
HOM 061,eMe TOTOBBI BBIIIOJIHATH CBOU OGHSaHHOCTI/I nmo jae-
JaM 0 GaHKPOTCTBE CyOBEKTOB X035HCTBOBAHMS ISl BHIXO/A
13 KPU3UCHOTO COCTOSHHS M BOCCTAHOBJICHUS TUIATEXKECTIO-
COOHOCTH TIPEIIPHSATHSL.

Bce yate cyapn BBIHOCAT PEIICHUS O 3aMEHE YIIPaBIISIO-
KX B Jefax 0 OAaHKPOTCTBE IO TAKUM OCHOBAHMS, KaK He-
UCIIONIHEHUE WIN HEHaJUIeXKalllee UCTIONHEHHE CBOMX JIOJIXK-
HOCTHBIX 00s13aHHOCTE!. [IpndnHa, Ha HAII B3TIISAA, COCTOHT
B OTCYTCTBUH NPO(ECCHOHAIBHON MMOATOTOBKH MM OTKPO-



BEHHO 0€30TBETCTBEHHOM OTHOIICHWUH IIPH UCIIOITHEHUH CBO-
nX 00s13aHHOCTEH.

Takoke 3a9aCTyI0 KPEJUTOPHI U MHBIC JINIA, yIaCTBYIOIINE
B Jie7ie 0 OaHKPOTCTBE MOAIOT JKAJIOOBI HA YIIPABIISIOIETO
10 OPpUYIHUHE OTCYTCTBUA BO3BMOKHOCTHU ONIEPATUBHO CBA3ATh-
Cs1 ¢ HUMH; HEKOPPEKTHOE TTOBEICHUE B XOJI€ JINYHOTO 001IIe-
HUSI M TIPH TTPOBEJICHUH TeNe(OHHBIX IIEPErOBOPOB; HECBO-
€BPEMEHHBII OTBET JIMOO OTCYTCTBHE OTBETA HA OOpaIeHHs
JIUII, y9aCTBYIONINX B Jiee 0 OaHKpoTcTBe [2].

CunTaeM, 4TO HY)XHO CO3/aTh CIICHHAIBHOE (TIPOQHIIH-
HOE) YYpeKIEeHHE II0 MOATOTOBKE YNPABJISIOUINX, IA€ UMU
MTOJTHOCTRIO OYIyT M3YYEHBI HIOAHCH B paboTe ¢ CyOBeKTaMu
XO3SIHCTBOBAHMUS, HAXOISAIIMMHCS B KPU3UCHOM COCTOSIHUH.
Taxoit TOAXOA TTO3BOJIUT YBECINMYUTD KOJIMYECTBO BHICOKOKBA-
TUQGHUIUPOBAHHBIX PAOOTHUKOB, CITOCOOHBIX BBIBECTH Opra-
HU3AIUIO M3 COCTOSHUS OaHKPOTCTBA M HECTH OTBETCTBEH-
HOCTb 32 PE3yJIbTaT CBOCH JIeSITEeIbHOCTH.

B mporeccax 3KOHOMHUYECKOH HECOCTOSTETBHOCTH (OaH-
KPOTCTBA) YMPABIISIOMINM OTBOAMUTCS 0CO0ast poib B CHITY
CJIOXKHOCTHU CTOAIMUX MMEPC HUMU 3a4a4 U BBICOKOM CTETICHHU
OTBETCTBEHHOCTH 3a PE3YJbTAThl CBOEH AesTeNbHOCTH. Boc-
TpeOOBaHHOCTH MPO(ECCH aHTUKPU3UCHOTO YIIPABIISIONIE-
T'O B COBPEMEHHOM OOIIECTBE OYEBHU/IHA.

B naeane ynpaBisroniuii — 3T0 BEICOKOKBATH(DUITIPOBAH-
HBIH CTICIUAINCT, KOTOPBIH, C OAHOW CTOPOHBI, CIIOCOOCTBY-
eT JIMKBUALUH 33]J0JKEHHOCTH XO3SHCTBYIOIIEr0 CyObeKTa
nepes KpeauTopaMu, a ¢ APYroi CTOPOHBI, MPEAIPHHUMACT
IIary 0 BOCCTAHOBJICHHIO TUIATEKECTIOCOOHOCTH JOJKHUKA
U COXpaHEeHHMIO pabounx MecT. Ecin maHcel Ha BoccTaHOBIIe-
HHUe OM3HECa paBHBI HYIIO, YIPABISIOIINN JOJKEH MPOAATH
AKTHBBI JOJDKHUKA C MAKCUMAaJIbHBIM YZOBICTBOPEHHEM Tpe-
OOBaHUI1 KPEIUTOPOB.

Kpome T0oT0, pyKOBOANUTENH JOIKEH COONIIONATE KYIbTYPY
0O0IIeHHS ¢ IMIAMH, Y9aCTBYIOIINMH B JIEJI€, TPOSIBIATH Tep-
TICHUEC, YBAXKCHUEC U BCKIIMBOCTDH, MPCAOCTABIATL aKTyallb-
HbIE KOHTAKTHBIE JJaHHBIE, HEOOXOINMBIE JUIs ONEPaTUBHOM
CBSI3M C YYAaCTHHKAMH JIeJla B paMKaxX OCYIIECTBICHHS IPO-
Leaypbl OaHKPOTCTBA.

i yerenHOM paOoTHI yIPaBIISIONIETO BaKHO HE TOJb-
KO HaJM4YWe JMIUIOMAa O BBICIIEM OOpa30BaHMH, aTTecTara
A JIPyTHX JTOKYMEHTOB, IPEAyCMOTPEHHBIX 3aKOHOIATEIIb-
CTBOM, HO W TIPaKTHYECKUI OMBIT, yMeHUE dPPEKTHBHO pa-
6orarh 1o crenuansHOCTH. OH JTOJDKeH 00JagaTh TaKUMH
KaueCTBaMH, KaK MOPAAOYHOCTb, NPUHIUIINAIBHOCTD, KOM-
MYHHUKa0EIbHOCTb, yMEHHE HECTAHJAPTHO MBICIUTD U HaXO0-
JIUTH KOMITPOMHUCC B CJIOJKHBIX CHTYalUsX.

Vipasiomui 10JKEH 10Jb30BaTbCsl JOBEPUEM HKOHO-
MHUECKOTO CyAa, KPEIUTOPOB M JOIDKHUKA. [ 3TOro oH
JIOJDKEH YETKO W HEYKOCHHUTEIBHO COOMI0NAaTh ACHCTBYIONIEEe
3aKOHO/IATEILCTBO U 3200TUTHCS O CBOCH eIy TalHH.
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OCOBEHHOCTH COCTABJIEHUA JOI'OBOPA
BO3ME3/JHOI'O OKA3ZAHUA YCIIYT

Kpomoe A.A. (FHII, Mozunes)

JUist 3aKITIOueHHs JOTOBOPa BO3ME3HOTO OKa3aHHs yCIyT
CIIEIyeT pas3imyarh ero OoT JoroBopa moxpsna. Eme cremyer
3HaTh, KAKUC YCJIOBUS OYIYT SIBJIATHCS CYIICCTBCHHBIMHU 10
JIOTOBOPY MEXTy IOPIUIIAMH, a KaKHe — [0 JOTOBOPY C (u3-
yaroMm [1, ¢.200].

[To moroBopy oOka3aHHs YyCIIyr OIHA CTOPOHA (HMCIOIHU-
TeJb) 00sI3yeTCs M0 3aJaHUI0 JIPYTON CTOPOHBI (3aKa3unKa)
OKa3aTh YCIYTH, a 3aKa34lK 00s3yeTCs UX OIUTATUTh. YCIyTH
— OIpE/ICIICHHBIC JCHCTBUS WU JACATEIBHOCTb, KOTOPBIC OCY-
IIECTBISIIOTCA HcroaHUTeNneM. OHU MOTYT OBITh KOHCYIJIBTa-
IUOHHBIMH, MH(QOPMAIIIOHHBIMHE, ayTUTOPCKUMH, TYPUCTH-
YeCKHMH, 00pa3oBaTeIbHBIMU | JIp. JOroBOp BO3ME3IHOIO
OKa3aHMA yCIYT HY)KHO OTIIMYUTH OT JOTOBOpaA Monpsjaa. A
€CJIM BHJI IOTOBOpA OTIPEICIICH HEeMPaBUIILHO, CTOPOHBI HE
CMOTYT TMOHSTh, KAKUMHA HOPMaMH IOJb30BaThCs B CIIydae
€ro0 3aKJIIOYEHUS, UCTIONMHEHUS U PACTOPKeHHUS.

VY moroBopa moapsaa U BO3ME3THOTO OKa3aHUS YCIIyT pa3-
HBII IpeIMET JIOTOBOpA: MO JIOTOBOPY MOAPsAa — 3TO Mare-
pHAJbHBIA pe3ysibTaT padOT, BBINOJIHEHHBIX MOIPSTIHKOM;
IO JOTOBOPY BO3ME3IHOTO OKa3aHUsS YCIyT — NEHCTBHS WC-
MOJHUTENISL. B oTiMume OT mompsijia, OCYIIECTBICHUE YCIIyT
He TIpeycMaTpUBaeT OTAady pe3ynbTara B popMe BelH, Tak
KaK JUTs 3aKa39MKa 3HAYUM UMEHHO TTPOIIECC IEATSIFHOCTH.

CylecTBeHHBIMH YCJIOBUSIMU JIOTOBOpa Ha BO3ME3JIHOE
OKa3aHMe YCIyT MEXy IOpIULIAMH WIH WHAWBUIYAIbHBIMA
TIPEIPUHIMATEIIIMI CIATAIOTCS:

1). [Ipeqmer nmoroBopa — 3TO yCiIyra, KOTOPYIO UCIOIHU-
TeJb TOJDKEH OCYIIeCTBUTH. [ n30ekaHusI TIPOTUBOPEUHIA
MEXIIy CTOPOHAMH JIOTOBOpa B HEM CJIEAYET OINPEIeIIEHHO
ornucarh BUJ yCIyru, e€ 00beM U 0COOCHHOCTH.

2). Cpok okazaHus yciyrd. B moroBope onpeenstor aaty
Havyayia OKa3aHUsS YCIYyTH U [Mary e€ OKOHYaHWs. BO3MOXKHO
yKa3aTh TMPOMEXKYTOYHBIA CPOK, HAIpUMEp, OKa3aHUs OT-
JIENTbHOM YacTH YCIYTH.

3). YcioBHsl, OTHOCHTEIEHO KOTOPHIX IO 3asBICHHUIO OI-
HOH W3 CTOPOH JOJDKHO OBITh JOCTHIHYTO COIJIAIlCHHUE.
OtuM OyayT SBIATHCS MHOKECTBO YCIOBHH, KOTOPBIE HE Ha-
PYIIAIOT 3aKOHOMATEIhCTBO. Hampumep, YCIOBHUS O MOPSIKE
CHAYH-TIPUEMKH OCYIICCTBIEHHBIX YCIIYT.

Ecnu ycnoBus o mopsake M CpOKe OIUIaTHl HE OTOBOpE-
HBI, YCITyTa TOJDKHA OBITH OTIAYeHa OMHOBPEMEHHO B Pa3yM-
HBII CPOK C TOTO MOMEHTa, KOT/la OHa Oblla OCYILECTBIICHA.
Ho omnpenenenune «pa3ymMHbIN CpOK» 3aKOHOAATEILCTBOM HE
YCTaHOBIICHO ¥ MOXKET Pa3IMYHO OTPEICIATHCS CTOPOHAMH
JIOTOBOPA M CYZIOM IIPU pa3pelieHnH CIOpOB.

JloroBop, B KOTOPOM HE UMEETCs XOTh OBl OHO M3 CyIIIe-
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CTBEHHBIX YCJIOBHM, CUMTAETCSl HE3AKIIIOUEHHBIM [2, ¢.72].

OO0s13aHHOCTH CTOPOH 110 00ECIEUeHNI0 Oe30MaCHBIX yC-
JIOBUII OCYIIECTBICHUS YCIyTH HE JOJDKHBI OBITH MEHEe
OTIPEICTICHHBIX 3aKOHOJIaTEIILCTBOM.

Ecnn 00s13aHHOCTB 3aKa34yMKa MPEOCTABUTh MaTepHaJIbI
wim o0OpyJIOBaHNE B JIOTOBOPE HE yKa3aHbl, UCIIOIHUTEID
00s13aH JINIHO CO3/1aTh BCE HYXKHOE JUISl OCYIIECTBICHUS yC-
JIyT'H. le/l 9TOM UCIIOJIHUTCIIb HCCET OTBCTCTBCHHOCTD 34 Ka-
YECTBO HCIIOIb3yEMBIX MATEPHATIOB I O0OPYIOBAHUSL.

Ecnu TpeboBaHus K KauecTBY HE OIpeZesIeHbl, OKa3aHHas
yciayra 06§I3aHa COOTBETCTBOBATH TUIIMYHBIM, IMPECABABICH-
HBIM K TakuM yciayram TpeOoBaHusAM. [IpenbsBUTH MOBBI-
IIEHHBIC WJIH CTICIMAIbHbIC TPEOOBAHUS K KaUECTBY YCIIYTH
B JIaHHOM Clly4ae 3aKa34HK OyJeT He IPaBOMOYECH.

Ecnu ycnyru He omaueHsl B PasyMHBIM CPOK, 3aKa3unK
JIOJDKEH OIUIATUTh MX B TEUCHHE CEMH JHEH ¢ MOMEHTa Io-
JIy4EHUsI TUICbMEHHOTO TPEOOBAHMUS UCIIOJIHUTEISI 00 ITOM.

Jlnst HEKOTOPBIX TUIOB YCIYT MOPSAIOK OIUIATBhI CIY)KUT
CYIIECTBEHHBIM YCIIOBHEM JoroBopa. Hampumep, cpokn u
MOPSIIOK  OIUIAThl OCYILECTBJCHHBIX YCIYr CIy)XaT Cylle-
CTBEHHBIM YCIIOBHEM JIOTOBOPA OKa3aHUs ayIUTOPCKHUX yC-
ayr [3, c. 612].

IleHbl Ha onpenencHHbIE YCIYTH MOTYT PEryaupoBaTbCs
3aKOHO/IATEIbCTBOM.

[ToMMMO CyIIECTBEHHBIX YCIOBHI J0TOBOPA BO3ME3THOTO
OKa3aHUsl yCIIyT, CTOPOHAM MOYKHO COIVIACOBATh!

1). CTOUMOCTB YCITyTH HITH TTOPSAIOK ee onpeaeneHus. [1o
o0ImemMy MpaBmTy 3TO YCIOBHE ONPENEINISeTCs 110 COIIACHIO
CTOPOH.

2). Cpok u mopsiIoK omarkl yeryru. CTOPOHBI TOTOBOpa
MOTYT yCTaHaBJIMBaTh, HAIPUMEp, NPEOIUIATY WIN OILIATy
10CJIe OKa3aHUsl YCIIYTH, OIUIaTy YaCTUYHO WM €IWHOBpE-
MEHHO.

3). KauectBo ycnyr. Ero Bo3aMOXXHO onucarh B TEKCTE J10-
ToBoOpa WK ONEPETHCA Ha TCXHUYCCKUE NTOKYMCHTBI, KOTO-
pBIe comepikaT TpeOOBaHUS K Ka9€CTBY ONpPeNeEHHON yCIIy-
TH.

4). Yyactue TpeTbuX JIMIl B OKa3aHUU YCIyTH. DTO yc-
JIOBUE CIIEYeT yKa3aTh B JJOTOBOPE, €CIHM MCTIOIHUTEINb IS
OKa3aHUsl YCIYTH Oy/leT IOJb30BaThCs CIEIUAINCTAMH CO
cTOpOHBI. Ecin 1paBo MCHONHUTENS MOJIB30BATHCS TPEThU-
MU JIMIIAMU HaNpsIMyI0 HE yKa3aHbl B JIOTOBOPE, MCIIOIHU-
TEJIb JIOJDKEH OKa3aTh YCIIyTH JIMYHBIMU CPEACTBAMHU.

5). OOs3aHHOCTH 3aKa34yMKa IMPEJOCTABUTh MaTepHAJIbI
WM 000pyI0BaHUE. ITO MOXKET OBITH HY)KHO, €CITH 3aKa34nK
TpeOyeT MPUMEHEHHS ONPEICNIEHHOTO CENNAILHOTO 000py-
JIOBAaHUS WM MaTepuaios [4, c.124].

Takum oOpa3om, Al 3aKIIOUEHHs IOroBopa ¢ (u3n-
YECKUM JIMIIOM, KOTOpPOE SIBIISICTCS HCIIOJIHUTEIEM YCIYT,
HY)KHO y4yecTb TpeOOBaHMsI 3aKOHOJATENIbCTBA K I'paKIaH-
CKO-TIPaBOBBIM JOTOBOPAM C IpakIaHaMH.
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AKTYAJIBHBIE ITPOBJIEMbI
HCITIOJBb30BAHUA TOBAPHOI'O 3HAKA

Kyzomuna E.B. (BHII)

AKTYaJ bHOCTh TEMBbI 00YCJIOBJICHA HAJUYUEM MPOOICMBI
KBaJTU(HUKALIMK JCHCTBHI, CBSI3aHHBIX C HPHOOpETCHHEM
U WCTOJNB30BAaHUEM HCKIIOUUTEIHHOTO TpaBa Ha TOBapHBIN
3HaK kak akTOM HenoOpOCOBECTHOM KOHKYPEHIIMH HITH 3710~
ynorpebnerne mpaBoM. McciemoBanue mMoka3ano aKTyallb-
HOCTB TipoOieMs! U B Poccuiickoit @eneparmn [1].

[IpaBoBasi oxpaHa TOBAapHOMY 3HAKy IMPEIOCTABISICTCS
TOJIBKO B TOM CITy4yae, €CJIM OH 3apeructpupona. Eciu pe-
TECTpanys Ipou3BeicHa He Obllla, TO UCTIONb30BaTh JAHHBIN
TOBapHBIN 3HAK MOXKET JTF000C JIUIIO.

3anpeTr HECaHKIMOHHPOBAHHOTO HCIIOIH30BAHUS TOBap-
HOTO 3HaKa TPETHUMH JIUIIAMH — 3TO OJTHA U3 COCTABIISIOIINX
UCKJIFOYMTEIBHOTO TpaBa, W MPaBOOOIAATeb IOJIB3yeTCs
e, KaK ¥ MHBIMH COCTaBJIIIOIIUMH, MO0 CBOEMY yCMOTpe-
uuto. To ecTs, 60pbOa ¢ HAPYIICHUSIMH — 3TO HE 003aHHOCTh
npaBooOaaresns, a ero npaBo, HO IPH 3TOM JIEJO TOJBKO
€r0 MHUIMATHUBEI ¥ OTBETCTBEHHOCTH. B KpymHBIX MeXayHa-
POIHBIX KOMITaHUSIX 00ph0a ¢ HE3aKOHHBIM HCITOTh30BaHUECM
TOBAapHBIX 3HAKOB 3a4aCTYIO SBJISICTCS OHUM U3 TIPUOPHUTET-
HBIX HampaBlieHnH paboTbl. Takre KOMIAHUKM CHCTeMaThye-
CKH OTCIIC)KHUBAIOT HAPYIICHUS COOCTBEHHBIMHU CHITAMH HITH C
ITOMOIIBIO CIICIUAIBHBIX ICTCKTUBHBIX aTCHTCTB.

CymiecTByIOT U 1ienbie (aOpuKu, BCs AEITEILHOCTh KO-
TOPBIX OCHOBaHA HA HE3aKOHHOM HCIIONb30BaHUH TOBAPHBIX
3HAKOB. DTH (haOpPHUKH MPOU3BOIAT KOHTPA(DAKTHBIC TOBAPBI,
Ha3bIBaeMble B OOMXOJE «IIOJIENKON». KoHTpadakTHhIMU
SIBIISTIOTCSI TOBApbI, STUKETKH, YIIAKOBKH TOBApOB, Ha KOTO-
PBIX HE3aKOHHO NMPUMEHEHBI TOBAPHBIN 3HAK MM 0003HaUe-
HUE, CXOHOE C HUM JI0 CTENICHH CMeIIeHHs. To ecTh 3To n3-
JIeNnsl, MapKAPOBAaHHEBIC TOBAPHBIM 3HAKOM 0€3 pa3perIeHHs
€ro BJaJeIbl[a, UHBIMHU CJIOBAMH: BBIJABACMBIC C ITOMOIIBIO
TOBApHOTO 3HaKa 3a TOBAPHI MPaBO0OIaaTeNsI, HO HAa CAMOM
Jlelie He UMETOIINE K HeMY HUKaKOTO OTHOIIICHHS.

[Ipou3BoacTBO KOHTPa(aKTHBIX TOBAPOB — ITO LIENAs TE-
HeBasi 001acTh SKOHOMHUKH, CYIIECTBYIOIIAs MapajuIeIbHO C
JIETaTbHBIM TIPOU3BOJCTBOM, M OTICIHHBIM IIpaBOOOIaIaTe-
JISIM HE TIOJT CHITy OOPOTHCSI C HEM CaMOCTOSTEIIBHO.

Jis aToro TpeOyIoTCsl OpraHU3alMOHHbIe, TEXHUYECKNUE,
KaJpOoBBIC W aJMHHUCTPATHBHBIC PECypPCHl IMPaBOOXPAHH-
TEJIBHBIX OPT'aHOB, & TAK)KE UX CHECIH(DUICCKUE TTOITHOMOYHSL.
[IpaBooxpaHHUTENbHBIE OPTraHbl 00BETUHSIIOT CBOM YCHUIIHS CO
3HAaHUSMH W YCHIUSMHE TIpaBooOmamarerneit ams 60pbOBI ¢
KOHTpa(aKkTOM KaK B paMKaX OTJCJIbHBIX TOCYIapCTB, TaK U
B MEXIyHapOJIHOM MaciiTabe.

[ommenku CymiecTByIOT IPAKTHYECKA BO BCEX OOIACTSIX:



OT aBro3amyacTeil 10 apmaneBTHUecKuX npenaparos. On-
HaKo HanOoJIee MPUBIICKATEIbHBIMHU JUIsl H3TOTOBUTENEH KOH-
TpadakTa SBIAIOTCS, TI0 IOHATHBIM MPUYNHAM, TE TOBAPHBIE
3HaKH, KOTOPBIE y’KE 3aBOEBAIIH OIPE/EICHHYIO H3BECTHOCTh
U MPHUCYTCTBHE KOTOPHIX HAa TOBape crocoOCTByeT Ooiiee
aKTUBHBIM IpojaxkaM. Kpome Toro, camm TOBapsl JOIKHBI
OTHOCHUTBCS K TOHM KaTeropuH, KOTOPBIE BBIONPAIOTCS MOTpe-
OUTEISIMHU 110 IPUHLIUITY HAJIMYUSI MOJHOTO SIPJIbIKA, SIBIISSICh
IIPH DTOM CPABHUTEIBHO ITPOCTBIMU M JIECHIEBBIMHU B M3TOTOB-
JICHWH, IOy CKAIOIIMMH MacCOBOE ITPOM3BOJICTBO O€3 3HAYH-
TEJBHBIX 3aTPAT, KOTOPOE MOXKHO JIETKO MEPEAUCIOLHPOBATh,
pacuupuTh, CHaOAUTH HOBOH paboueil cmioif u T.1. IMeHHO
MIO3TOMY Yallle BCETO MOICIBIBACTCS O/ICKA, 00yBb, CYMKH,
aKceccyapsl U Ipyrue «MOJHBIE» TOBapHI.

Crparerun npaBooOagareneii B OTHOIIEHUHN KOHTpadak-
Ta TaK)Ke MOTyT BapbupoBarThcs. [Ipons3BoauTEeNN MUIIEBBIX
MIPOJYKTOB, AJIKOTOJBbHBIX HAIMTKOB, TaOAYHbIX W3/IENINH,
MEIMKaMEHTOB CTPEMSATCS Ha KOPHIO MPECEKaTh pPacIpo-
CTpaHeHHE JIOOBIX TOJICIIOK, JO0ONBasICh TOJHOTO YHUYTO-
YKEHUsI KaK CaMHX TOBAapOB, TaK U 000PYyI0BaHUs, U MaTepHa-
JIOB, UCIIOJIb3YEMBIX JUISl HX IPUTOTOBIICHHS.

Takue TOBapbl MOTYT OKa3aTbCs CMEPTENBHO OMACHBIMU
JUIsl IOTpeOuTesIel 1 HaHEeCTH HEeOOpaTUMBIH BpeJ| peryTa-
IIUM NTPABOOONIAAATENS, JaXKe B CIydae MOCIELYOIEro MoI-
TBEPXKJICHNSI UX KOHTpadakTHOCTH. B MomHO# MHIyCTpHH,
OJIHAKO, TPyOble TOJICIKH BIIOJHE MOTYT COCYILECTBOBAThH
C OPUTHMHABHBIMU TOBapaMHM Kilacca «IOKey». Tak, komma-
Hun «CHANEL» u «ROLEX» u3BecTHBI CBOEH CHOKOMHON
MO3UIIMEH 110 OTHOIICHHUIO K KoHTpadakTy. byay4n mpekpac-
HO OCBEIOMJIEHHBIMU O OOJBIIOM KOJIMYECTBE MOAAETBHBIX
aKCeccyapoB CO CBOMMH TOBAPHBIMH 3HAKAMU, OHU HE MPE-
MPUHUMAIOT HUKAKUX JEHCTBUM, €CIIM 3TH TOBAPhI IIPOJAOT-
Cs1 TI0 TAKUM I[I€HaM M B TAKUX MECTaX, KOTOPbIE NCKITIOYAIOT
BO3MOXKHOCTb CMEIIEHUS! MX C OPUIMHAJIBHBIMHM TOBapaMu
«CHANEL» u «KROLEX».

OnHUM W3 UHCTPYMEHTOB, KOTOPBIH MOXKET ITOMOYb IIpa-
BOOOJIAIaTENI0 B OOHAPYKEHUN W MPECEUeHUH HAPYILICHUH,
SIBJISIETCSI TAMOYKEHHBIH peecTp 00bEKTOB HHTEIIEKTYaIbHON
COOCTBEHHOCTH, KOTOPBII BeneTcsi [ 0Cy1apCTBEHHBIM TaMo-
KeHHBIM KomuTeToM Pecrryonuku benapycs (nanee — I'TK) B
cooTBeTCTBUH ¢ IMI. 52 TamoykeHHOTO Koiekca EBpasuiickoro
9KOHOMUYECKOT0 coto3a 1 1. 44 3akona ot 10.01.2014 1. «O
TaMOXKCHHOM perynupoBaHuy B Pecniyomuke bemapyce» [2].

TaMoxeHHBIH peecTp — 3TO HE KOIHUs U HE aJlbTepHaTH-
Ba ['0Cy1apCTBEHHOMY pEEeCTpy TOBAPHBIX 3HAKOB M 3HAKOB
00CITy)KMBaHMsI, a COBEPIIEHHO 0c00ast 0aza JaHHBIX, B KO-
TOPYO0 TOBAPHBIM 3HAK, YXKE OXPAHSEMbIl HAa TEPPUTOPUU
bemapycn, BKiIOUaeTcsl 1O 3asBICHUIO IPaBOOOIajaTes,
HMEIOIIEr0 AOCTAaTOYHBIE OCHOBAHHUS IOJIAraTh, YTO MOXKET
HMETh MECTO HapyIIEHHE €ro Ipas B CBSI3U C BBO30M TOBApPOB
B PecniyOmuky bemapych nin ux BEIBO3OM.

Takum 00pa3om, IEHHOCTh TOBAPHOTO 3HAKA 3aKIIOYACT-
Csl B TOM, YTO UMEHHO OH SIBJISETCSI TEM 00pa3oM, KOTOPbIi
MOPO’KAAET y MOTPEOUTENsT aCCONMATUBHYIO CBS3b TOBAapOB
U YCIyT C KOHKPETHOW KOMITaHHMEH, W MOMOTaeT BBIOPATH

KOHKPETHOE NPEAJIOKECHUE U3 OIPOMHOIO MHOXKECTBA UHBIX
npeaioxkeHnii. Kpome Toro, ToBapHBIN 3HAK B OIMpECICH-
HOM CMBICIIE SIBJISIETCS TapaHTHEN KaueCTBa, YTO yAEPKUBAET
CTapbIX KIMEHTOB U IIPUBJIEKACT HOBBIX.

CIINCOK HCIOJIbB30BAHHBIX NCTOYHNKOB

1. Kamapos, 3. Kamuduuupyem IecTBHS 110 NPUOOPETCHUIO U HC-
MOJIb30BAaHMIO HCKIIOUUTEIHLHOTO TIPaBa Ha TOBApPHEIN 3HAK B KaueCTBE He-
JI0OPOCOBECTHON KOHKYPEHIMH HITH 3710yNOTPEOICHHS IPABOM [ DIEKTPOH-
HbI pecype] // 3. Kamapos, . amypaesa. — Pexxum noctyna: https:/www.
garant.ru/. — Jlara nocryna: 18.03.2022.

2. O TaMOXXeHHOM peryiaupoBanuu B PecryOnuke benapych [DnekTpon-
HBI pecypc] : 3akon Pecriyonmku benapyces 10.01.2014 1, Ne 129-3: B pen.
3akona PecnyOnuku Benapyck ot 18 nexabps 2019 r. Ne 275-3 // Hauu-
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I'MBKOE PABOYEE BPEMS KAK
HECTAHJIAPTHBIN PEXUM
PABOYEI'O BPEMEHH

Kypuno JI.B. (FHII)

HeiHenHue ycnoBus X03s1MCTBOBaHMUS, KOTOPHIE XapaKTe-
PHU3YIOTCSL POCTOM CTOMMOCTH OCHOBHBIX IPOW3BOJICTBEH-
HBIX (OHIOB U pabodeil CHITBI, UCTIBITHIBAIOT TOTPEOHOCTH B
OostbIneit MOOMIIBHOCTH TIepcoHalIa ¥ MOABMYKHOCTH PEeXRUMa
paboThl 000pyIOBaHUs. JTON 3a/1aue COOTBETCTBYET PEIKHM
pabodero BpeMeHH, OCHOBAaHHBIII Ha HEPaBHOMEPHOM pac-
NpeescHH TPyAa M0 OTACIbHBIM THAM, HEICTAM U MeCs-
11aM, KOTOPbIA B TPYJAOIPaBOBOW HAYKE IIOJY4YWJI Ha3BaHUE
peXuM THOKOTO pabodero BpeMeHH. JJaHHBIN pekuM BechbMa
5 {EeKTHBEH N YyYNTHIBAET HHTEPECH KaK PabOTHHUKA, TAK U
HaHUMATeJIsl.

CrietyeT OTMETUTB, YTO U3MEHEHHMS, BHECEHHBIC 3aKOHOM
Pecnyonmuku bemapycs ot 18 ntonst 2019 . Ne 219-3 «O6 us-
MeHeHHH 3akoHOB» B TK, cokparuian o0beM 3aKoHOIaTelb-
HOTO PeryaHpOBaHUS pekrMa THOKOT0 pabodero BpeMeHH (B
YaCTH TOPSIKA €T0 YCTaHOBJICHHS, OTPAaHUUCHNH MTpUMEHe-
HUS U JIp.) 32 CUET CMEIECHHUSI aKIIEHTOB B CTOPOHY PEryJH-
POBaHMA JIOKAIFHBIMU NPAaBOBBIMH akTamu. Kak ciencrsue
yCTpaHeHa M3JMIIHSIS PerIaMEeHTalMsl TAHHOTO PeXUMa pa-
0ouero BpeMeHH, 4TO, B CBOIO O4Yepe/lb, OyJeT CrocoOCTBO-
BaTh YNPOLIEHHIO €T0 UCIIOIB30BAHUS U PACIIUPEHUIO MPaK-
TUKH TIPUMCHECHUSL.

OdunmanbHoe onpeseseHnue pexuMa rudkoro padoue-
TO BpeMEeHH 3aKoHonarens fan B 4. 1 ctT. 128 TK: «Pexum
ruOKoro pabodero BpeMeHH — opma OpraHu3auu padode-
IO BPEMEHH, [IPU KOTOPOW JJIsl OTACIBHBIX PAOOTHUKOB WU
KOJUIEKTHBOB CTPYKTYPHBIX ITOJpa3JeiIeHHil OpraHu3alin
JIOIYCKaeTCsl B ONPEACICHHBIX MpeeaXx caMOperyInpoBa-
HUC Hayaja, OKOHYaHMS U OOIIEH MPOIOIIKUTEIBHOCTH pa-
6ouero mgus» [1]. IIpu 3ToM HeoOxoaMMa TOTHAS OTpaboTKa
3aKpETUIEHHOTO 3aKOHOM CYMMAapHOTO KOJIMYecTBa pabodnx
4acoB B TE€UEHHE MPHHATOIO yueTHOro nepuona (pabdouero
JTHSI, HEJIeH, MecsIa u 1Ip.).

VYKka3aHHBIH PEKUM MOXET OBITh YCTAHOBJIEH HaHMMare-

JIEM 10 MHAWBUAYAJbHBIM WU KOJUJICKTUBHBIM np0056aM
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10 COIIACOBAHUIO C TMPO(COI030M TIPH COOIIONCHUN CIIEIy-
IOLIUX YCIOBUM: a) 9TO MPUHUMAET BO BHUMAHNUE HHTEPECHI
MIPOU3BOJICTBA; 0) HE TOBJIEYET 32 COO0I OCIOKHEHUH B pa-
0oTe OpraHM3al{; B) HE HAPYIIMT HOPMAJIBHYIO JESATEIIb-
HOCTb U pPUTMHUYIHOCTDH ITPOU3BOJACTBA.

ABsropsl ITocTareliHoro komMeHTapust TpynoBoro kogekca
PecniyOnuku Benapych BBIISNSIOT Ps CIEIYIOIIUX OCHOB-
HBIX 0COOCHHOCTEH peKMUMa THOKOTro paboyero BpeMeHH:

— OH sBIAETCS creuudpudeckord (HopMoOi OpraHU3aIUN
pabovero BpeMeHH, MO3BOJISIONIEH pabOTHUKAM CaMOCTOS-
TEJILHO OINpPEZEISATh HAYajao U OKOHYaHHE padouero THs (C
YYETOM YCTAHOBIJICHHOH JJIsI HUX OOLIeil IpOIOIDKUTEIBHO-
CTH pabouero JHs) cOOOpa3HO cO CBOMMH COIMAIBLHO-OBITO-
BbIMU, CEMEWHBIMHM U MHBIMH JIMYHBIMHU HOTpe6HOCTﬂMl/I uc
YYETOM MHTEPECOB IPOM3BOJCTBA;

— peXnM THOKOTO pabovero BpeMeHH MOXKET HPUMEHSTh-
Cs1 IOBCEMECTHO, TIPH JIFOOBIX pexkrMax padoTsl. EquHcTBEH-
HBIM HCKJIIOYEHHEM M3 JTaHHOTO IIpaBHJIa celdac sBIseTcs
CMeHHas paboTa;

— peXuM THOKOro pabovyero BpeMEeHH MOXKET NPUMEHSTh-
sl KaK JUIsL OTHENIbHBIX Pa0OTHHUKOB, TAaK M ISl KOJIGKTHBOB
CTPYKTYPHBIX TIOJpa3/ieieHNii opraHu3anuu (IeXoB, OT/e-
JIOB, CEKTOPOB U T.I1.);

— CMBICTT peKUMa THOKOTO paboyero BpeMeHH 3aKITI0uaeT-
csl B CAMOPETYIMPOBAaHUH B OIPE/CICHHBIX Mpeiesiax Hada-
J1a, OKOHYaHUsI ¥ 00IIEeH MPOIOIDKUTEILHOCTH pabovero JHs;

— BaXHEHIINM yCIIOBHEM BBEICHUS peKMMa THOKOro pa-
004ero BpEeMEHH SBISICTCS TOJIHAsE OTPabOTKa yCTaHOBJICH-
HOTO 3aKOHOM CYMMAapHOTO KOJIMYECTBa PadOYMX 4acoB B
TeUYeHHE MPHUHATOTO YUETHOTO mepuona (padodero mHs, He-
JIeTIH, Mecsilia v 1p.);

— JUIsl BBEJICHHSI Pe)KMMa I'MOKOro pabouero BpeMeHH He-
00X0AMMa WHHIMATHBA «CHU3Y» — HHIUBHIyaJbHbBIC HIH
KOJIJIEKTUBHBIE IPOCHOBI pabOTHHKA (PaOOTHUKOB);

— BBEJCHHE PEKMMa IMOKOro pabodyero BPEMEHU SIBIISICT-
cs IpaBoM (HO He 005S3aHHOCTBIO) HAHUMATENsI, KOTOpPOE OH
pean3yeT C y4eTOM HPON3BOJACTBEHHBIX HHTEPECOB U BO3-
MOYKHOCTEH;

— pexuM THOKOTO pabouero BPEMEHH yCTAaHABIMUBACTCS
HAHUMATeleM B MOPSIKE, OMPEACIICHHOM JIOKaJbHBIMH ITpa-
BOBBIMU aKTaMH,;

— pabOTHHKH, TIEPEBOANMBIC Ha PEKIM THOKOTO padodero
BPEMEHH, JIOJDKHBI OBITh IPOMH(GOPMHUPOBAHEI O JaTe Iepe-
BOJIa HA ATOT PEKUM U O3HAKOMJIEHBI CO crenu(puKon pado-
THI 110 JAHHOMY PEKHMY B IOPSIKE, ONPEISICHHOM JIOKAIb-
HBIMHU NPAaBOBBIMH aKTaMHU;

— peXHM rHOKOro pabouero BpeMeHH HE yCTAaHABINBACTCS
Ipu CMEeHHOM pabore [2, C. 684-685].

Heo0xoanmMo y4nThIBaTh, YTO MPUMEHEHHE PEKUMa THO-
KOTro paboyero BpeMeHH HE BHOCHUT M3MEHEHUU B YCIIOBUS
HOPMHPOBaHHS M OIUIATHI TPpyAa pPaOOTHUKOB, MOPSIOK Ha-
YHCIICHUS ¥ BEJIMYMHY JIOILIAT, HE BJIMSET HA MPEJOCTaBIIC-
HHUE TrapaHTUl, MPOAOCKUTENIBHOCTh TPYJOBOIO OTITyCKa,
UCYHCIICHHE TPYAOBOIO CTa)ka M APyrHe TPYyHOBLIE IpaBa.
3ammch 0 pexxuMe rHOKOro pabodero BPEMEHH B TPYIOBYIO
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KHWDKKY HE BHOCHTCS.

CornacHo 4. 1 ct. 129 TK cocraBHbIMHU 371eMEHTaMH THO-
KOTO pabouero BpeMEHH SBIISIOTCSL:

1) mepemenHoe (rudkoe) BpeMsi — B Havaje U B KOHIIE pa-
Oouero JHs (CMEHBI), B IIpejiesiax KOTOpOro pabOTHUK BIpaBe
Ha4YMHATh U 3aKaHIMBATh Pa0OTy IO CBOEMY yCMOTPEHHIO;

2) ¢ukcupoBaHHOE BpeMsl — BpeMsi 00s3aTeIbHOTO TPH-
CYTCTBUS Ha paboTe Bcex pabOTAIONIHMX 110 PEKUMY THOKOTO
paboyvero BpeMEHH B JaHHOM MOAPA3ACICHUH TPEIIPUITUSL
(M0 POAOIHKUTEIBHOCTH 3TO OCHOBHAS 4acTh padbouero
ms);

3) mepepbIB A MHUTAHUS W OTIBIXA, KOTOPBIA OOBIYHO
pasnensier (GUKCHPOBAaHHOE BPEeMsI Ha JIBE MPUMEPHO PABHBIC
4yacTH (ero MpoJIoDKUTENILHOCTh HE BKIIIOYAETCsl B pabouee
BpeMms);

4) IPOAOIKUTEIBHOCTh YUYETHOTO TIEPHOJIa, ONPEIEIIsIO-
11asi KajJeHaapHoe BpeMs (Mecsll, Helewsl U T.1.), B TeYCHHUE
KOTOPOTO KaXKABIM pPabOTHHUKOM JOJDKHA OBITH OTpaboTaHa
YCTaHOBJICHHAS 3aKOHOAATEIHCTBOM HOPMa pabovnX 4acoB.

Bce yka3aHHbIE COCTaBHBIE JIEMEHTBI THOKOro pabouero
BPEMEHHU SIBJIAIOTCA 00s3aTeNbHBIMA. OHU JOJKHBI MMETh
MECTO B KaXJIOM CJIydae MPUMEHEHHsS! peKUMa THOKOro pa-
Oouero BpemeHH. [Ipu 5TOM B Ka)KIOM KOHKPETHOM Cllyyae
MPOJOJKUTENBHOCT  (PUKCHPOBAHHOTO BPEMEHH M BCEX
qacTel T'MOKOTO BpPEMEHH ONpenelsieTcss HaHWMarelieM C
y4eTOM MHEHHUsI pabOTHHKOB. B TO ke BpeMs 3akoHOAATE b
YCTaHaBIMBACT OTPAaHUYCHUE B OTHOIIEHUH MaKCHMAaJIbHOMN
TIPOJIOJKUTENTLHOCTH THOKOTO BPEMEHH Ha MPOTSDKEHUH pa-
Oouero JiHs — OHa He JI0JDKHA TpeBbimars 10 yacos, a cymma
4acoB pabo4Yero BPEMEHNU 3a YUETHBIN Mepros J0JKHA PaB-
HATHCSI HOPME YacOB IAHHOTO TEPHOIA.

[Tockonbky B HacTosiliee BpeMsi 3aKOHO/ATeIbHas pervia-
MEHTalMsl BapHaHTOB PEXHMOB THOKOTO pabodero Bpeme-
HHU MCKJIIOYEHA, COOTBETCTBYIOIIHE BOIPOCHI Ha INPAKTHKE
JIOJDKHBI PEIaThCsl B MOPSIIKE, ONPEICICHHOM JIOKaJIbHBIMU
MIPAaBOBBIMHU AKTaMH.

Hannmarens BripaBe nepeBecTr paboTHHUKA (PaOOTHHUKOB)
¢ pexuMa ruOKoro pabovero BpeMeHH Ha 00IIeyCTaHOBIICH-
HBIA pexuM padoTsl. Cirydan mepeBosia Ha OOBIIHBIN PeXXUM
pabots! iperycmoTpenst ct. 130 TK. Takoit mepeBox Moxer
OBITH OCYIIECTBIICH B CIIEIYIOIINX CUTYaIHsX:

— B CIly4ae TPOU3BOACTBEHHON HEOOXOIMMOCTH — Bpe-
MEHHO Ha Cpok 710 1 Mecsna;

— IPU HapylIeHHH pabOTHUKOM HPUHSATOrO PeXuMma — Ha
cpok 110 3 mecsieB. Kpome Toro, B 3TOM cirydae K pabOTHUKY
MOTYT OBITh NPUMEHECHBI COOTBETCTBYIOIINE MUCIUIITHHAP-
HbI€ B3bICKAHMSI 32 HapyIlIEHUE peXuMa pabouyero BpeMeHH.
[Tpn MOBTOPHOM HAPYIICHWH PEXHMa CPOK TIEpeBOJa Ha
OOBIYHBIN PEXKHUM PAOOTHI MOXKET COCTABIISITH HE MEHee 2 JIET;

— B CJIydae CHCTEMaTH4eCKOro HapyleHusl pabOTHUKAMHU
CTPYKTYPHOTO ITOAPA3/IEICHNS IPABUII, PETTIAMEHTHPYIOIINX
paboTy B yCIOBHAX THOKOTO pabovero BpeMeHH, YIOITHOMO-
YEeHHOE JIOJDKHOCTHOE JIMLIO0 HaHUMATelisi 00s13aHO NIEpEBECTH
JTAHHOE€ CTPYKTYPHOE MOApa3JeJIeHue Ha OOIIeyCTaHOBICH-
HBIH peskuM padoTsl. [Ipy 3TOM He UMeeT 3HaYEHUS, BCE HITH



TOJIBKO OTJIETIbHBIE paOOTHHKM JAaHHOTO TOIPa3AeICHUs Ha-
pylIaNIM yCTaHOBJICHHBIE TIPaBUJiIa, BAKHO, YTOOBI 9TH Hapy-
HIEHNS] HOCUIIA CUCTEMAaTHYEeCKUI XapaKTep.

CIIMCOK UCTIOJIbB30OBAHHBIX MCTOYHMKOB
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OB DJIEKTPOHHBIX TOKA3ATEJIBCTBAX B
I'PA’XKJAHCKOM ITPOLECCE

Kypvanoeuu I1.A. (BHII)

DJEeKTPOHHBIE JTOKYMEHTBI B TPaXIaHCKOM IIpoliecce —
9TO KHCTPAAUIIUMOHHBIC CPEACTBA JOKa3bIBaHUA», SABJIAIOIIN-
€Csl OJJTHAM M3 BUJIOB IICbMEHHBIX JOKa3aTeIbCTB.

ITo muenuto A.Il. BepmuHuHa, OTHECEHUE DIEKTPOHHBIX
JOKYMCHTOB K INHCbMCHHBIM J10Ka3aTCJIbCTBaAaM OCHOBbLIBA-
€Tcs Ha TOM, YTO CBEJCHUS, KOTOPBIC COZIEpPXKATCA B AIIEK-
TPOHHBIX TJOKyMEHTaX, IPEJCTABIISIOT COOOI YeTIOBEUECKYIO
MBICTb (TIOHATHS, CYKICHHS, YMO3AKIIIOUCHHSI U TaK Aajiee)
OTHOCHTENBHO CYyIIECTBYIOIEH neiictBurensHocT [1, c.
31].

M.B. I'openoB yka3blBacT, YTO 3JIEKTPOHHBIMM JOKa3a-
TEJILCTBAMH SIBJISIFOTCS CBENICHNST 00 0OCTOATENBCTBAX, UME-
IOMIMX 3Ha4YEHHE JUIA JIeJ1a, BBIOIHEHHBIE B hopme 1udpo-
BOH, 3BYKOBO# U BUjeo3anucu [2, c. §].

Hekotopble yueHble CTOSAT Ha TOM, YTO 3JIEKTPOHHBIN J10-
KyMEHT HeJIb351 paCCMaTpHUBaTh Kak MUCbMEHHOE JIOKa3aTellb-
CTBO B YHCTOM BHUJIE, IOCKOJIEKY Y DJIEKTPOHHOIO JTOKYMEHTA
OTCYTCTBYET OAWH M3 BAXKHEHIINX MPHU3HAKOB JJOKA3aTellb-
cTBa — mHchbMeHHas (opma. Psayn mccnenoBarenel npesyia-
ra€T OTHOCUTH JJICKTPOHHBIC NOKYMCHTBI K BECIICCTBCHHBIM
JokazarenseTBaM. CXONCTBO AIEKTPOHHBIX JOKYMEHTOB C
BEIIECTBEHHBIMH JIOKA3aTEIbCTBAMH, 110 UX MHEHHIO, 00BsIC-
HSIETCSl TEM, YTO JIEKTPOHHBIE JIOKYMEHTHI CaMU 110 cede He
JIOCTYITHBI YEJIOBEIECKOMY BOCTIPHSATHIO, OHH CIy>KaT JIUIIb
CPE/ICTBOM YCTAHOBIJICHHSI OOCTOSITEIIHCTB, UMEIOIIHNX 3HAYE-
Hue as aena [2, c. 71].

[Ipu amammse cyaeOHOW MPAKTUKK CIENyeT OTMETUTh
POCT Yucia JIel, 10 KOTOPBIM CTOPOHBI MPEACTABIISIOT B CY/I
cBeneHust 0 (akrax, 3aUKCHPOBAHHBIX HAa TEXHHYECKHUX
HOCHTEIIX MH(pOpMannH (Ja3epHBIX THCKax, (udmI-KapTax,
KECTKUX JIMCKaX HOYTOYKOB, KapTax MaMsATH MOOWIBHBIX
Tesie()OHOB, ay/IMo- U BUJICOIUICHKaX, cepBepax cetu VHrep-
HeT) W pacmeyaTkd JaHHOW nHpopmanuu. Bee aTi moxasa-
TEJILCTBA 000OIIEHHO MOTYT OBITh Ha3BaHbI AJICKTPOHHBIMHU
1, XOTsI B IIPOLIECCYaAJIbHBIX KOJEKCAX TAKOE MOHSTHE TIOKa He
3aKpEIIEHO, OHO YK€ BCTpPEYaeTCs Ha MPAKTUKE U aKTHBHO
UCTIONIB3YETCsl B COBPEMEHHOM JINTEpaType.

Kak mpaBuio, 3meKTpOHHBIE JI0Ka3aTeNbCTBA COJAEPIKAT

OospIie MICHTU(PHKAIMOHHBIX IPU3HAKOB M HX CIIOXKHEE
MO/IJIeNIaTh, JINOO €CTh AOTOIHUTENIBHBIE CIIOCOOBI TPOBEPKH
HX JIOCTOBEPHOCTHU. Takike 3aKOHOIATENECTBO HE CBSA3BIBACT
C JIOMyCTUMOCTBIO JJIEKTPOHHOIO J0Ka3aTelbCTBA OTCYT-
CTBHE BO3PAKEHUH TPETHEN CTOPOHBI O JOCTOBEPHOCTHU JAH-
HOTO JI0Ka3aTeIbCTBA.

OnHako AIEKTPOHHBIE JOKA3aTeIbCTBA UMEIOT OINpeje-
JICHHYIO clieln(HKY, KOTOpas JOJDKHA OTPaXKaThCs B MaTePH-
albHOM M NPOILECCYaTbHOM 3aKOHOAATENBCTBE, MOCKOIBKY
CYIIECTBYIOT crienu(uIeckre TpeOOBaHus, IPEIbSBISIECMbIC
K (opMe 3JIEKTPOHHOTO JTOKYMEHTa, KOTOpbIe 0OeCreunBa-
0T JI0Ka3aTeIbCTBEHHYIO (DYHKIMIO ToKyMeHTa. Hampumep,
€CJIM Ha MACbMEHHOM JIOKYMEHTE MOXKHO MOCTAaBUTh NEYaTh
U TOJMUCH, TO HA 3JIEKTPOHHOM JIOKYMEHTE 3TO CAEIaTh He
IIPEJCTABISAETCS BO3MOKHBIM.

DJIEKTPOHHBIE JIOKYMEHTHI ITOJIy9aloT Bce Oolbliiee pac-
MPOCTPaHEHHE B IPayKJIaHCKOM 00OpOTE, OIHAKO Ha Mpak-
TUKE TIPU pa30npaTerbCcTBE IPasKAAHCKUX €M OHHU MPaKTH-
YEeCKHM HE NPHUMEHSIOTCS. M mepBbie mpoOIeMbl BO3HUKAIOT
npu le/I06IJ16HI/II/l OJICKTPOHHBIX JOKYMEHTOB K Mar€puajiamM
nmen. B 3axoHe He mpemaycMOTpeHB TpeOoBaHUS K (hopMme H
(dopmary mpemocTaBieHHs JTOO0BIX (PAKTHYECKUX JaHHBIX B
ANIEKTPOHHOM (hopMe, K MOpsIIKY uccienoBanust Gopm mpe-
JIOCTABJIEHHUS DIEKTPOHHBIX JOKYMEHTOB M K MOPSAKY IpH-
00ImIeHNs UX K CyJIeOHBIM JieNlaM. DJIEKTPOHHBIC IOKYMEHTEI
3a4acTylo MPECTABISIOTCS B Cy/l HE TEXHUYECKHUM, a OyMarK-
HBIM HOCHTEJIEM, TO €CTh IPEOOpa30BaHbl B MEYATHBIN BU/,
TIO3BOJISIOIINI BU3yaIbHO MCCIIEIOBATh U 00CYINTH JI0Ka3a-
TEJbCTBO.

Ha mpakTuke MMEIOT MECTO Ciaydad, KOIa dIIEKTPOHHOE
JIOKA3aTeNIbCTBO HE UCCIENYETCs CyAOM Kak MpsMoe J0Ka-
3aTeNIbCTBO M3-32 TEXHUYECKOW HENOJATrOTOBICHHOCTH CYyAa,
WIN YK€ CyIeCTBYEeT OyMasKHbBIM JOKYMEHTOOOOPOT B Cyaax
Ha TPOTSHKEHUH JUINTEIbHOTO BpeMeHn. OOBIYHO ITpu pac-
CMOTPEHUH JCJI, B KOTOPBIX IJICKTPOHHBIC TOKYMCHTHI ABJIA-
I0TCSI «JIOTIOTHUTEIbHBIMIDY JI0Ka3aTeIbCTBAMH, CYJ] BOOOIIE
He XKeJaeT 00pararses K HUM.

Bo3Hukaer Bompoc o mpoBepke MCTUHHOCTH 3JEKTPOH-
Horo mokymenrta. Hampumep, M.JI. OneroB mpemaraet s
ONpENENEeHUs] JTOCTOBEPHOCTU JOKYMEHTa, MOIY4YEHHOIO
MOCPECTBOM DJIEKTPOHHOM IOYTHI, IPUBJIEKATh B CyAeOHOE
3acelaHne CIIENUANINCTA, KOTOPBI ITOMOMKET HCCIIENO0BAaTh
SNIEKTPOHHBIM JOKYMEHT HE Ha MarHUTHOM HOCHTEJNE (IHC-
KeTe, J1a3epHOM JIUCKE), a HEMOCPEICTBEHHO Ha KOMIIBIOTEPE
noayyvaress. B cirydae BOSHUKHOBEHHSI COMHEHHI B TIOAJIMH-
HOCTH JJOKYMEHTA, KaK 3JIEKTPOHHOIO, TaK U MOIY4YEHHOrO
MoCpenCTBOM (DaKCUMIJIBHON MM MHOM CBSI3U (Hampumep,
€CJIM COZIEpKaHKe NPEICTABIEHHBIX CTOPOHAMH JOKYMEHTOB
pasznuyaercsi), HeOOXOJMMO HPUHHUMATh JOMOIHUTEIbHBIC
MepbI I UCCIEIOBAHUS JTOCTOBEPHOCTH TAKHX JTOKYMEH-
TOB, a B OTIPEJICTICHHBIX CIyJasX — Ha3HAYaTh IKCIIEPTH3Y [3,
c.23].

IIpu sTOM M3-3a oTcyTCTBUS B IpakJaHCKOM Ipoleccy-
ampHOM Kozekce PecmyOmumkm bemapyck 9eTkmx KpHUTEpH-
€B JIOCTOBEPHOCTHU 3JIEKTPOHHOIO JOKYMEHTA Ha MPaKTHUKE
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BO3MOYKHBI CITy4Yad HEMPU3HAHUS IOPUIMYESCKOU CHITBI DIIEK-
TPOHHOTO JIOKyMeHTa. [103TOMY IpeICTaBIsIeTCst HEOOXO0H-
MBIM B 3aKOHOATEIBCTBE YETKO MPOITHCATH KPUTEPHHU JOTTY-
CTHMOCTH JIAHHBIX J0KA3aTeIbCTB.

Takum oOpazom, Hamboee I1eIecoo0pa3HbIM OyieT
BKJTFOUCHHUE DJIEKTPOHHOM (POPMBI I0KA3aTEIBCTB KaK CII0CO-
0a moy4YeHus CBeICHUi 0 paKkTax, UMEIOIIUX 3HAUYCHUE IS
Jiena, B CHCTEMY J0Ka3aTelbCTB, UMECIOIINX 3HAYCHUE IS
paccMOTpeHus ea.

CIIMCOK UCTIOJIbB3OBAHHbBIX MCTOYHMKOB
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Ka3aTebCTBO B Cyze : yued.-npakt. mocodue / A. I1. Bepumuun. — M. : TIpo-
rpecce, 2000. — 250 c.

2. Topenos, M. B. DnekTpoHHBIE OKa3aTEIbCTBA B TPAKIAHCKOM CYIO0-
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Hayk: 12.00.15 / M. B. Topenos. —Exarepun0ypr, — Criaprak, 2005. — 182 c.

3. OmneroB, M. JI. MctiHa B Tpa)<IIaHCKOM IPOLIECCE: JHCC.... KaHII.
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COBPEMEHHBIE OCHOBAHUA
KIJACCUDPUKALINU I'PAKJAHCKUX
MMPABOOTHOIIIEHUI

Jaiino B.B. (FHIT)

B n1000M 0011ecTBe CyIeCTBYIOT camble pa3HOOOpa3HbIe
OTHOIIECHUS MEXIy OTIEeIbHBIMH JIONbMH, PA3IHYHBIMH Op-
raHaM¥ M OpraHu3auusMu. Bece OHY B TOW WITH MHOH CTENeHH
YHopsaaA04€HbI, OPraHU30BaHbl U OITOCPCAOBAHBI C ITOMOLIIBIO
9TUYECKHX, PEIIUTUO3HBIX U APYTUX COLMAIBHBIX HOPM. 3Ha-
YUTEIbHAs YaCTh U3 HUX PErylupyercs HopMamu npasa. Ta-
KHe OTHOIIECHUS CYLIECTBYIOT BO BceX cdepax jKu3HH o0l1iie-
CTBA, B IIEJIOM CO3/IAfOT B HEM MPABONOPSIOK, IPUAAIOT eMY
CTaOMIIBHBINA W LieNICHApaBlIeHHbIH XapakTep. VX HMeHyIoT
IIPABOBBIMU OTHOIIEHUSMHU (IIPAaBOOTHOILECHHUSIMH).

I'parkaHCKOE NMPAaBOOTHOLIEHHE — JTO OTHOIICHHE, KO-
TOPOC MOXET HMMETh JIMYHbIC HMYLICCTBEHHbIC W HEHU-
MYIICCTBECHHBIC IOCICACTBUA, HEC CBA3aHHLIC C aJMUHHU-
CTPAaTHBHBIM WJIM WHBIM BIIACTHBIM IIOBEJICHHEM, TaK Kak
PaBooOPasyIOIUMHU (HaKTOpAMU IPaXKIAHCKHX PABOOTHO-
LICHHUH SIBJISIIOTCS PABEHCTBO U OOOIOHOE BOJICU3BSIBICHUE
CyOBEKTOB IIpaBa, 4TO HE XapaKTepHO VISl APYTHX OTpaciiel
npaBa, TAKUX KaK aIMUHACTPATUBHOE, YTOJIOBHOE, TPYAOBOE.

I'pasxnancKo€e IIpaBoO perynupyer UMyLIECTBEHHbIE OTHO-
IICHHS U OTHOLICHHS, HE MMEIOLINe UMYIIECTBEHHOTO Xa-
paktepa. Byny4n yperymupoBaHbl HOPMaMH IPa)kJaHCKOTO
IIpaBa, yKa3aHHbIE OTHOLICHUS IPUOOPETAIOT XapaKTep UMy-
IIECTBEHHBIX M JINYHBIX HEMMYIIECTBEHHBIX MPaBOOTHOIIE-
HUH.

HMy1iecTBEHHbIE OTHOLIEHMS TPAKTYIOTCS KaK OTHOLIE-
HUS I10 BJIaJICHHIO, TT0JIb30BAaHHIO U PACTIOPSKEHHIO BEIIAMH,
a TaK)Ke MHBIC OTHOIICHUSI, CBA3aHHbBIC C Mepe/iadeii MaTepu-
ambHBIX OJ1ar, Kak 00J1a1af0Mne SKOHOMHYECKOH [IEHHOCTHIO
BCIIS[ICTBHE CBOCH CBS3M CO CPEICTBAMH HJIM NPOLYKTaMH
MPOU3BOJICTBA, & TAKIKE WHBIMH MPOLYKTaMH TPYIOBOH Jesi-
tenpHOCTH [ 1, €. 25].
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K wuMymiecTBeHHBIM OTHOIICHMSAM OTHOCSTCS, HaIlpu-
Mep, OTHOUIIEHHs] COOCTBEHHOCTH, XO3SHCTBEHHOIO Bejie-
HUS ¥ ONEPaTHBHOTO YIPABIICHUS, JOTOBOPHbBIE 00s3aTellb-
CTBEHHBIC OTHOIICHHS, ONOCPEAYIOIINEe HKOHOMHYECKHUE
OTHOIICHUA 110 MEpPeaadye MMYUICCTBA, BBIITOJHCHUIO pa60T,
OKa3aHUIO YCIIYT, 00s3aTeIbCTBEHHBIE OTHOLICHHMS 110 BO3Me-
meHuro Bpena u p. [Ipeanaraercst canurarh crieliuUIecKuM
IMPU3HAKOM TI'paXIAaHCKUX MUMYHICCTBECHHBIX OTHOIIEHUH HX
CTOMMOCTHBIN Xapakrep.

JIn4HbIE HEMMYIIECTBEHHBIE OTHOLICHUSI BO3HUKAIOT I10
MOBOJy Oiar, HE MMEIOLIMX 3KOHOMHYECKOTO CONEpIKaHUs
(TIpaBO Ha UM, YeCTb, JOCTOMHCTBO, aBTOPCTBO Ha IIPOU3BE-
JICHUS1 HAYKH, JINTEpaTypbl, NCKYCCTBA, M300pETEHHUS U Ap.).
IloHsiTHe NUYHBIX HCUMYIICCTBEHHBIX OTHOILIEHUH TECHO
CBSI3aHO C IIOHATHEM «INYHOE HEHMMYILIECTBEHHOE IIPaBO».

Hexoropsle rpaxJaHCKHe TPAaBOOTHOILICHHUS BKJIIOYAIOT B
Ce6ﬂ OJHOBPEMCHHO U MMYIIECTBCHHBLIC U HEUMYIIICCTBCH-
HBIE JJIeMEHTHl. B mMOmoOHBIX Ciydasx NpaBOOTHONICHHE
IPUOOpETaeT XapakTep OCHOBHOTO U3 PETYIHPYEMbIX OTHO-
LIEHUN.

[To cTemenn onpeneneHHOCTH 00S3aHHBIX CYOBEKTOB IPO-
BOJIMTCS J€JICHUE TPAXKIAHCKUX ITPABOOTHOIICHUH Ha abco-
JIFOTHBIC U OTHOCUTCIJIbHBIC.

AOCOJIOTHBIE MIPABOOTHOIICHUS — 3TO TaKHEe MPaBOOTHO-
IIEHUs, B KOTOPBIX YIPaBOMOYCHHOMY JIUILY NPOTHBOCTOUT
HeonpeJelieHHbI Kpyr oO0si3aHHOCTel cyObekToB. K ab-
COJIIOTHBIM OTHOCSATCSI HPABOOTHOIICHUSI COOCTBEHHOCTH,
XO3SICTBEHHOTO BE/ICHMSI, OTIEPATHBHOTO YIPABJICHUS, TO-
JKU3HCHHO HACJICAYEMOI'0 BJIaACHUA WIN IIOCTOAHHOTI'O I10JIb-
30BaHMS 3€MEIILHBIM YYacTKOM, JTJHYHBIE HEHMMYILECTBEHHbIE
MIPAaBOOTHOIICHHS.

B Takux OTHOIIEHUSIX YETKO OIIPEACIICHBI YIIPaABOMOYCH-
HBIE CyOBeKTHI. O0s3aHHBIE CYOBEKTHI HE OTIPE/IEIICHBI, B Ka-
YeCTBE HUX BBICTYNAIOT BCE JIMIA, KOTOPHIE MOTCHIIHAIBHO
MOTYT CTaTh HAPYIIMTEISIMHU IIPAB yIIPAaBOMOYEHHOIO JIMIIA.

[To crocoOy yIOBIETBOPEHHS MHTEPECOB YIPABOMOUYEH-
HOTO JINIA TIPOBOANTCS JICJICHHE MTPABOOTHOIICHUH Ha BEIll-
HBbIC U 06ﬂ33TeﬂbCTBeHH])le.

K BemIHBIM OTHOIICHUSM OTHOCSATCS IPaBOOTHOILCHUS
COOCTBEHHOCTH, XO3SHCTBEHHOTO BE/ICHMS, OINEPATHBHOIO
yIpaBJIEHUs], TOKU3HEHHO HACJIEyEeMOro BJIaJICHHsI, OCTO-
SHHOTO TOJIb30BaHUS 3€MEJbHBIM YYaCTKOM U HEKOTOpBIE
npyrue. Ilpenmer OTHOIIEHWH BEIIHOTO TPaBOOTHOLICHUS
HaXOoqUTCd B TUTYJIBHOM BJIaJICHUU cy61)eKTa, HC SABJISAIOLIC-
rocst COOCTBEHHUKOM ITOM BEIIH (3eMJIS U T.IT.).

B otaenbHyI0 Ipyminy BBIACISIOT KOPIOPATHBHBIC TIPaBO-
otHomeHus. K HuM oTHOCATCS MPaBOOTHOUICHU A, BO3SHUKA-
IOIHe Ha OCHOBE y4acTus (WICHCTBA) CYOBEKTOB B OpTraHH-
3aI[IOHHO-TIPABOBBIX 00PA30BAHMUSIX — KOPIOPALUX (OT JIaT.
corpus — TeJio, HHa4Ye — Koproparus, CHHOHUM collegia), 00-
JIaTAfOIINX TIPU3HAKAMHA I0pUINYECcKuX vl [2, c. 136].

Oco0y1o rpymniy COCTaBIAIOT I'PaKAAHCKHE IPaBOOTHO-
LIEHMs, BKJIIOYAIONINE B CBOE COJep)KaHHEe IpaBa, UMEHYe-
MBI 3aKOHOZATENIeM IPEeNMYIIeCTBeHHbIMU. Tak, Y4acTHHK
oOmieil /1071eBoi COOCTBEHHOCTH HMMEET IPEUMYIIECTBEH-



HOE IPaBO HAa MOKYIIKY MPOJIaBAEMON APYTUM YIACTHUKOM
JIOJIM; YYACTHUK 3aKPBITOr0 aKIMOHEPHOTO 00IIecTBa 00a-
JTaeT MPaBOM IPEUMYIIECTBEHHONW MOKYNKH IMPOJaBAEMbIX
JIPYTHM aKIIMOHEPOM aKIMi; 3aJI0rojiepsKaresib UMEeT Tpe-
MMYIIECTBEHHOE (TIepBOOUEpPEIHOE) MPABO Hepe] APYTHMH
KPEIUTOPAMH 3aJI0TO/IaTelIsl Ha YJOBJIETBOPEHHE CBOUX Tpe-
OOBaHMI{ 32 CYET CTOMMOCTH 3aJI0KEHHOTO MMYIIECTBA U T. 1.

Crnemyer ckasaTh, 4TO yYKa3aHHas KiacCH(DUKAIUS HE OX-
BaTHIBACT BCEr0 pa3HOOOpa3swsi M OCOOCHHOCTEW TpakaaH-
CKHX TpaBOOTHOUICHUH. Hampumep, OTHOIICHNST HHTEIUICK-
TyaJbHOW COOCTBEHHOCTH HE MOAMNAAAI0T B IOJHOW Mepe HU
071 OZIHY M3 Ha3BaHHBIX I'PYIIII.

Takum 00pa3oM, rpa’kIaHCKOE MPABOOTHOLIEHHE — 3TO
00I1IeCTBEHHOE OTHOLICHHUE, JaHHOE €ro CyOheKTaM B BH/IE
IpaB ¥ OOS3aHHOCTEH KaK MEpbl MOBEACHHS, BHJ[ KOTOPOTO
oTpeziesieH HOpMaMH OOBEKTHBHOTO TIpaBa JUIsl 00eCeYeHUs
YCTAaHOBJICHUA W pealn3alun BO3MOXKHOCTEH U JOJI2KEH-
CTBOBaHHUH CyOBEKTOB B Tpenenax TOW WM MHOW TpakaaH-
CKO-TTPaBOBOH KOHCTPYKIIHH.

CIIMCOK HCIIOJIbB30BAHHBIX NCTOYHNKOB
1. Kopuryros, H. M. I'paxxganckoe npaBo coBpemenHoi Poccnn. / H. M.
Kopurynos u np. — M. : IOHUTU-JAHA, 2006. — 591 c.
2. Kyunuckuii, B. A. CoBpeMeHHOE y4eHHE O TPABOBBIX OTHOIICHHSX /
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SJIEKTPOHHBIN JOKYMEHTOOBOPOT
KAK HOBALIUSI HOTAPUATA B
PECITYBJIMKE BEJIAPYCb

Jobau A.FO. (BHII)

Jonroe Bpemst 3akoHOzaTenbCTBO Pecnyomukn benapych
HE TIpeJlyCMaTpUBAaJIO MOJOKEHNH, perIaMEHTUPYOLIHX TI0-
PSIIOK MICHIOJIB30BAHUS HJIEKTPOHHBIX JOKYMEHTOB B HOTa-
pHanbHON JesiTenbHOCTH. VI3MeHenns 3akoHa o HOTapuare
u HOTapHaﬂbHOﬁ JACATCIbHOCTH BHCCJIIM BO3MOXXHOCTH HC
TOJIBKO HCIIOJIb30BATh AJIEKTPOHHBIE JOKYMEHTHI B HOTApH-
aBHOMN JIESITENBHOCTH, HO M co37aBarh ux. Kpome Toro, y
HOTapuyca MOsSIBUIACh BOBMOXKHOCTH OBITh MOCPEIHUKOM B
nepenade MEKTPOHHBIX JOKYMEHTOB OT OfHHX (pU3HYECKHX
(FOPHIIMYECKUX ) JINL, APYTHM.

CornacHo 3akona PecniyOnuku benapych ot 28 nexaOps
2009 . Ne 113-3 «O0 >1MeKTPOHHOM HOKyMEHTE W DJIEK-
TPOHHOW IM(POBOH TMOANMUCH» 3IIESKTPOHHBIH JTOKYMEHT
COCTOMUT M3 JIBYX YacTel: o0mias 4acTb, KOTOPask COLCPIKUT
HEMIOCPEICTBEHHO COJEp)KaHUe JOKyMEHTa W OCOOCHHas
YacTh, HEMOCPEJCTBEHHO JIICKTPOHHO-IU(POBAS TOIINCH
nuna (i) KOTOpble Y4acTBOBAJIHM B CO3JAHUU JOKYyMEHTA.
OCOOEHHOCTBIO 3JIEKTPOHHOTO TOKYMEHTA SBJSETCS TO, YTO
TI0CJIe TTOIMCAHNUS €0 C MTOMOIIBIO AIEKTPOHHO-IN(PPOBOI
MOJINIMCH U3MECHUTH €r0 COICP)KaHWE U (WJIM) BHECTU H3ME-
HEHUsI HEBO3MOXKHO, JTHO0 BO3MOXKHO € IOMOIIBIO OTAEIBHO-
TO IPOTOKOJIA, TIOJIMMCAHHOTO aHAJOTMYHBIM 00pa3oM, 4TO
COOTBETCTBEHHO JEJaeT ero Oojee 3alUIeHHBIM, KaK U OT
HECAaHKIMOHHPOBAHHBIX U3MEHEHH, TaK U OT BO3MOXKHOCTH

TIOZIMEHBI CTPAHMII.

DJIEeKTPOHHBIN TOKYMEHTOO0OOPOT B HOTapHUabHOI chepe
MOYKHO pa3IeNUTh Ha 2 BHUJIA.

KoprioparuBHOe COTPYTHHYECTBO TO/IPa3yMEBAET MOJ CO-
00i1 JOKYMEHTOOOOPOT BHYTPH CaAMOW CHCTEMBbI HOTapHara.
Ha ceropnsammunit nens B Pecnyommke Benapychk co3mana n
¢yuxunonupyer Enunas wH(pOpManMoHHas cucTeMa HO-
Tapuara, KOTopas Ipu BHECCHUU COOTBCTCTBYIOLIUX HU3ME-
HEHUI B 3aKOHOJATENbHBIC aKThl M Pa3pabOTKe periaMeHTa
MomIa OBl SIBISATHCS HAJAEKHBIM CPEICTBOM OOMEHA 3IIeK-
TPOHHBIX JIOKYMEHTOB, HCOOXOIMBIX B IIEPBYIO OUCPE/Ib IS
COBEPLIEHUS HOTAPUAJIBHBIX I€HCTBUM.

BHemrHee coTpyTHIYECTBO, T0JI KOTOPBIM aBTOpP MOHMMA-
€T, KaK HeloCPeJICTBEHHO JAOKYMEHTOOOOPOT MEXIYy HOTa-
pHYyCOM, KIMEHTOM M TPETHUM JIUIIOM, 110, KOTOPBIM aBTOP
TIOHUMAET TOCYAApPCTBCHHBIC OPTaHbl, HHBIC IOPUINYCCKHUE
JIMIA, Y KOTOPBIX HOTApUyC 3alpalinBaeT HH(HOpMaIuio, He-
00XOIMMYTO AJIsl COBEPIICHHS HOTaPHAIBHOTO AEHCTBUS, TAK
U COBEpIICHHE TAKOro HOTAPUAIBLHOIO JEHCTBUS, KaK yIo-
cToBepeHUe (POPMbI BHEIIHEIO MPEACTABICHUS JJICKTPOH-
HOTO JOKyMeHTa Ha OymakHoMm Hocutene. CorlacHO 3aKo-
HOZIaTEIbHBIM HOBEJUIAM B MOJHOMOYHSI HOTApHyca BXOIUT
" YAOCTOBECPCHUEC IJICKTPOHHBIX JOKYMCHTOB, €CJIM OHU U3-
TOTOBJIEHBI B Pa3HBIX (opMarax, IpH 3TOM HOTAPHUYCHI MPO-
M3BOAAT KOHBEPTAIMIO JJOKYMEHTA, HalpuMep, u3 Qgopmara
PDF B ¢opmar Word u yaocToBepstOT €ro IOpUANYECKYIO
CHITY.

Ha cerognsmnuii JeHb CyIIeCTBYET HEKOTOpBIE Mpoodire-
MBI B HCIIOJIB30BAHUMN DBJICKTPOHHLIX JOKYMCHTOB B C(l)epe
HoTapuara. Hanbonee akTyaabHBIM SIBISIETCS BOIPOC JJIEK-
TPOHHOTO B3aMMOJICHCTBHS 3JIeKTpOHHON Toxnucu. [Tpose-
PHUTH JCUCTBUTEIBHOCTh U IEJIOCTHOCTD 3JICKTPOHHO-IIU(}-
POBOI1 TOAMHCH MOJKHO TONBKO B cirydae, eciu 1 DL nmra,
MOAIIMCABIIEro OKyMeHT, n JLIIT nuna, momy4uBIIero 3ToT
JOKYMCHT W TIOKEJIAaBHICTO IIPOBEPUTH ﬂeﬁCTBMTeﬂbHOCTb
MIOAIIUCH, UMEIOT ITPABO JI0CTYIA K OTKPBITOMY CEpPTH(UKATY
KJIF04a, XPaHAIIErocs y oreparopa, CIIMCKy OTO3BAaHHBIX cep-
TU(PHUKATOB M IPOTPAMMHOMY 00OECIICUSHNIO KPUIITOIIPOBAi-
Jiepa, BBIITyCTHBIIETO KiIod. PerreHneM maHHOM mpoOiembl
6610 OB yHH(MKanMs TPeOOBAHUH, TPEABIBIAEMBIX K ITPO-
rpaMMHOMY O0ECIEYEHHIO, a TaKXKe CO3/laHKe o0MIel 0a3bl
cepTuHUKaTOB OTKPHITHIX Kitoueit [1, ¢. 153].

Takke 0oHON M3 aKTyalbHEHIIMX ITPOOJIEM HCIIONIB30Ba-
HUA SJICKTPOHHBIX JOKYMCHTOB ABJIACTCA MICHUXOJIOTUYECKUI
(axTop, U U3 ATOTO CIEAYET HEAOBEPHE ITEKTPOHHBIM JIOKY-
MEHTaM OCOOCHHO CO CTOPOHBI OOBIBaTeNeil. DIIEKTPOHHBIH
JIOKyMEHT CYIIECTBYET Kak Obl BUPTYalbHO, M yIOCTOBEpE-
HHUE €r0 HOTAPUYCOM — 3TO TOXKE Kakas-TO BHPTyalbHas Jie-
ATEILHOCTD, YTO HAa YPOBHE IPOCTHIX OOBIBATEIICH HE BCerna
MOHUMAETCs U MpUHUMaeTcst. M3 aToro Beipacraet npoodiema
JIOBEpUST K DIEKTPOHHOMY JTOKyMEHTy. PemieHueM TaHHOMN
poOJIeMbI SIBISICTCS TIPABOBOE INPOCBEIICHUE BCEX CIIOCB
o01ecTBa 1o yka3aHHOM TeMaTHKe 1 KOHEUHO JKe BpeMsi, T10-
TOMY Kak IPUHSTHE HOBBIX MH(OPMAIIMOHHBIX TEXHOJIOTUI
OOBIYHO HOCUT BPEMEHHBIX Xapakrep [2, c. 41].
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OnHolt M3 mpoOsieM CyIIECTBOBAHUS 3JIEKTPOHHBIX JI0-
KYMCHTOB ABJIACTCA HEBO3MOXHOCTbH HUX HNPEABABICHHUA 3a
IpezieniaMy CTpaHbl M UX Jeramusanus. CyliecTByromme B
PecniyOnuke benapych cranmapThl 371€KTPOHHBIX TTOIHCEH
U JIOKYMEHTOB B 3JICKTPOHHOM BHJIE, KaK MPaBHIIO, HE CO-
OTHOCSITCS CO CTaHJapTaMH, NPUHATHIMUA B MHBIX CTPaHax,
U COOTBETCTBEHHO 3TO SIBJISIETCS MPEISITCTBHEM JUISl X HC-
nosib3oBaHus 3a npexpenamu PecrnyOnuku benapycs. [lpu
9TOM OyMa)kKHbIE JOKYMEHTBI TAKHX MPOOJIEM HE BBI3BIBAIOT.
B03MOXXHOCTB penieHust 3Toi MpodIeMbl HaXOIUTCS HA MEK-
JlyHApOJIHOM YPOBHE, IIPUYEM HE TOJIBKO B HOPHUINYECKOU
IUIOCKOCTH, HO ¥ BO MHOTOM OTIPEJEIISIFOTCS] TEXHUIECKUMHU
COCTaBIISTIOIUMH.

Taxoxe He cTouT 3a6blBaTb, 4TO B YCJIOBUAX MOCTOAHHOTO
COBEPIIEHCTBOBAHMS 3aKOHOATENBCTBA M pa3BUTHS HH(OP-
MAalMOHHBIX TEXHOJIOTHI BO3pACTaeT HEOOXOMMOCTh TTOBBI-
HICHUA KBaJ’ll/I(bI/IKaIJ,l/II/I JINII, pa60Ta}0umx 1 ODPpUMCHATOMINX
B CBOCH JIESTENBHOCTH 3T WH(POPMALMOHHBIE TEXHOIOTHH.
[Tpouecc wHTErpanuy HOTapuara B 3JIEKTPOHHOE B3aUMO-
JieiicTBre TpeOyeT OT HOTapuyca COBEPIICHCTBOBAHUS TEO-
PETUYECKUX 3HAHUM U MPAKTHUECKUX HABBIKOB.

OnHolt n3 mpobieM (GyHKIMOHMPOBAHUS SIEKTPOHHBIX
JIOKyMEHTOB TaKXke sIBJIsIeTCs ero Xxpanenue. Horapuanbubiii
3NEKTPOHHBIN JOKYMEHTOOOOPOT JIOIKEH OBITh 3aIUINEH Ha
JIOJDKHOM YPOBHE OT YTPaTbl, HCKa)KCHUS, JFOOBIX M3MEHE-
HUH, ¥ C 3TOH 1IEJIbI0 HEOOX0IMMO 0€30IIaCHOE XPAaHECHHUE Pe-
3epBHBIX KOITHI TOKYMEHTOB B ITU(PPOBOM (popmare.

[To MHEHMIO aBTOpa, OHUM U3 CIIOCOOOB XPAaHEHUS JJICK-
TPOHHBIX AOKYMCHTOB SABJIACTCA HCIIOJB30BAHUC CUCTCMbI
OJIOKUEHH, YTO TI03BOIMIO OB TapaHTHPOBAHHO MCKIIIOUUTH
BO3MOYKHOCTbH MCKa)KEHHS M yTPATHI IEKTPOHHBIX JTOKYMEH-
TOB.

[IpumeHeHne >IEKTPOHHOTO JOKYMEHTOO0OpOTa HMEEeT
MHOTO TIPEeHMYIIECTB, B YaCTHOCTH, 3TO COKpalleHUE Bpe-
MEHHBIX, MaTepHajbHbIC U TPYHOBbBIE 3aTPaT, 0CBOOOXK/CHUE
0T OyMa)kKHBIX HOCHTENECH, BO3MOXHOCTb APXMBHUPOBAHUS
JIOKyMeHTa. Takke CllefyeT OTMETHTh CBOEBPEMEHHOCTh
MOJy4YCHUsT HauOosiee TMOJHOW HWH(pOPMAIUK, YTO B COBpPE-
MEHHOM MHpE SBISIETCS OAHUM W3 BAKHEHIINX KPUTEPHEB
nosepusi. CyliecTByOIMe N3MEHEHHS B 3aKOHOJATEeIILCTBE
CO3/Ia0T OITPE/ICIICHHBIH 3a/1e Ha Oy/yliee, Koraa 2JIeKTPOH-
HBIA 000POT TOKYMEHTOB OyIeT JOMHUHHUPOBATE.
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1. Acraxosa, T. C. DiaekTpoHHO-IU(POBast MOAMUCH KaK (aKkTop coxpa-
HEHHUS LEeJOCTHOCTH U ayTeHTuuHocTH JokymenTa / T. C. Acraxosa, E. I1.
Yanaes // «3Bectuss TOMCKOTO NOMUTEXHHYIECKOro yHUBepcHTeTa. — 2012,
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BBIMOPOYHOE HACJIEACTBO:
TEOPETHUKO-TIPUKJIATHOU ACHIEKT

Masznuuenko H.A. (FUII)

HeitcrByrommii ['paxkmanckuii kogeke Pecryonuku bema-
pych (nanee — ['K) BBeJ MHHCTUTYT BBIMOPOYHOT'O HACJIEICTBA.
K Takum ciyuasiM, KOT[ja MMYIIIECTBO YMEPIIETO SBISIETCS
BBIMOPOYHBIM, OTHOCSTCS: 1) HET HACICHUKOB HU TIO 3aKO-
Hy, HU MO 3aBELaHMIO; 2) HUKTO M3 HACJEIHUKOB HE UMe-
€T TpaBa HacJea0BaTh (HEIOCTOMHBIC HACICTHHUKH); 3) BCE
HacJICTHUKN OTKA3aJMCh OT HacjeacTBa. Takoe HAcleaCTBO
MIPU3HAETCSl BBIMOPOYHBIM M IEPEXOIUT B COOCTBEHHOCTH
aJIMUHHUCTPATUBHO-TEPPUTOPUAIBHON EANHMIBI TI0 MECTY
€ro HaxOXK/ICHHs Ha OCHOBAHHWH PEIICHNUS Cy/a.

OmnpeneneHne BBIMOPOYHOTO MMYILIECTBA IOSBHIOCH
Briepsble B cT. 1039 T'K. Cremyer oTMETHTB, UTO B 3aKOHOA-
TEJbCTBE, AericTBOBaBLIeM 10 npunstus 'K u I'paxnancko-
ro mpoliieccyaabHOro Kojaekca Pecryonuku benapycs (nanee
— I'TIK), TepMHH «BBIMOPOYHOE MMYIIIECTBO» HE MCIIONIB30-
BAJICSI, XOTSI TEPEXO0/l UMYILECTBA YMEPILIETO K TOCYIapCTBY
10 MpaBy HACJIEOBAaHMS M0 3aKOHY IMPAaKTHYECKH B TEX K€
cirydasx ObUT PeaycMOTpeH 4. 3 ¢T. 522 ['pak1aHCKOTO KO-
nekca Pecrryommku benapycs 1964 rona.

B ciydae, korna HET HaCJIEAHUKOB HU TI0 3aKOHY, HH I10
3aBEIaHMIO, MTOJPa3yMEBACTCs, YTO OO HACICAHUKOB BO-
o0Ime He CyIIeCTBOBAJO, OO OHU YMEPIH 0 OTKPBITHS
HACJIe/ICTBA WJIM OAHOBPEMEHHO C HaciegoAaTeneM, Npu
9TOM HET HH IMOJHA3HAYeHHBIX HacieqHukoB (1. 1 cT. 1042
I'K), Hu HacienHuKoB 1o mpaBy npencrasieHus (cr. 1062
I'K), He poauscs >KMBBIM HACIETHMK, 3a4aThli MPH KU3HU
nacnemonaress (. 1 ct. 1037 I'K). ImymecTBo MOXeT OBITH
MIPU3HAHO BBIMOPOYHBIM M TOI/IA, KOT/IA BCE HACIICIHHUKH I10
3aKoHy JuieHsl HaciencTna (1. 2 ct. 1041 I'K), a nacneanu-
K{ TI0 3aBELIAHUIO MO0 OTCYTCTBYIOT, TMOO HUKTO U3 HUX
He Bripase Hacnenosarh (1. 1 ctr. 1038 T'K), mbo He npuHsn
HACJIe/ICTBO.

BBIMOpPOYHBIM MOXET OBITh TPU3HAHO HE BCE UMYIIECTBO
YMEpIIETo, a ero 4acTb. Eciin HacIeTHUKOB 110 3aKOHY HET,
a 3aBelaHNe KacaeTcsl TOJNIBKO YaCTH UMYIIECTBA, TO BBIMO-
POYHOH SABNISETCS 4acTh MMYIIECTBA, HE OXBauCHHAs 3aBe-
maHueM. Takke 0COOCHHOCTBIO 3TOTO MHCTHTYTA SBIISCTCS
TO, YTO BHIMOPOYHOE MMYIIECTBO HE CTAHOBHUTCSI COOCTBEH-
HOCTBIO TOCYAApCTBa, a MEPEXOJUT B COOCTBEHHOCTh aJMU-
HHUCTPATHBHO-TEPPUTOPHAIBHON STMHUIIBI TT0 MECTY €ro Ha-
XOXKICHUS.

3asBiIeHNE O IPU3HAHUH HACIIEACTBA BBIMOPOUHBIM MO/Ia-
€TCsl OPraHOM MECTHOTO YIIPABJICHHS W CaMOYIpPABJICHUS B
CyZl IO MECTY OTKPBITHSI HACJEJICTBA MO MCTEYEHUU OIHOTO
roga. B 3asBneHny 10KHO OBITh YKa3aHO UMYIIECTBO, BXO-
Jiilliee B COCTaB HACIENCTBA, NPHUBEICHBI JTOKA3aTEIbCTBA,
MOATBEPIKIAIOIIEE OTCYTCTBUE HACIICHUKOB, TMO0 OTKa3 UX
BCEX OT HACJEICTBA, JINOO OTCYTCTBUE y HHUX IIpaBa Hacle-
noBanus. HaciiencTBo MoeT ObITh IPU3HAHO BEIMOPOYHBIM
JIO UCTEYEHHUS YKA3aHHOTO CPOKa, €CIIM PACXO/Ibl, CBSI3aHHbIE



C OXpaHOH HACIIE/ICTBA U YIPABICHUEM UM, MIPEBBIIIAIOT €ro
CTOUMOCTS.

HacnenctBo npu3HaeTcs BRIMOPOYHBIM IO PENICHUIO Cy/ia
U Tepenaercst B COOCTBEHHOCTh aJIMHHUCTPATUBHO-TEPpPU-
TOPUAJIBHOW €IMHUIIBI 10 MECTY €r0 HaXOKIeHHs. Brimaun
HOTapuajIbHOW KOHTOPOM CBHUJETENILCTBA O IIPABE HA TaKOE
HacJenCcTBO He Tpebyercs. [lema o MpH3HAHMM HacJeaCTBa
BBIMOPOUYHBIM PaCCMaTPUBAIOTCA Cy[JaMHU B MOPsiAKEe 0c000T0
mpousBoacTea (ctT. 381, 382 I'TIK) mo 3asBiIeHHSAM OpraHOB
MECTHOTO YIPaBIJICHUS U CAMOYIPABIICHUS 110 MECTY OTKPBI-
THS HACJIECTBA.

B mynkre 30 [Tocranosnenns [Ineryma Bepxosroro Cyna
PecnyOnmuku benapycs ot 20 nexadpst 2007 . Ne 17 «O cy-
JIeOHOM MpaKTHKe 110 JieJIaM O HACJIeIOBaHUU U BBITIOJHEHUT
nmoctanosnenns [Inenyma BepxoBHoro Cyma PecmyOmukn
Bemapycs ot 21 nexadbps 2001 . Ne 16 «O HEKOTOpPBIX BO-
Ipocax NPUMEHEHHUs CyAaMU 3aKOHOAATENbCTBA O HaCIeo-
BaHUN»» PA3bSICHEHO, YTO PE30JIFOTHBHAS YaCTh PEIICHHUS 110
TaKUM JIeJIaM J0JDKHA COZIEPKATh CBEICHHUS O COCTAaBE BBIMO-
POYHOTO HACJIEACTBA U O TOM, KaKOH aJIMUHHCTPATUBHO-TEP-
PUTOPHATBHON €IMHMIIE OHO IEPEaeTCsi B COOCTBEHHOCTh
[1]. [nsa onpeneneHus aIMUHUCTPATUBHO-TEPPUTOPUATBHOM
€IMHUIBI CylaM cJeyeT PYKOBOJICTBOBaThCsA CT. 3 3akoHa
Pecmy6nmuku benmapyce ot 5 mas 1998 . Ne 154-3 «O6 agmu-
HUCTPATHBHO-TEPPUTOPHAIBHOM ycTpoiicTBe PecryOmuku
benapyce» [2] u cT. 1 3akona PecriyOnuku benapych
ot 12 mromst 2000 . Ne 410-3 «O cratyce cromuts! Pecmy6mu-
ku benapyces — ropona Muncka» [3]. Bornpoc o Tom, kakoit
KOHKPETHO OpraH OyJIeT BBICTYNaTh OT MIMEHH aJMUHHCTpa-
TUBHO-TEPPUTOPUANILHON EIUHUIIBI, TOJDKEH pa3peIarsest B
cooTBeTcTBUH ¢ 3akoHOM PecnyOmuku benapyck ot 4 sHBapst
2010 1. Ne 108-3 «O MecTHOM YIIpaBJICHUU U CaMOYTIpaBIie-
uun B Pecrrybnuke bemapyce» [4].

Hanpumep, Anmunucrpanus JIeHMHCKOro paiioHa T.
MuHcka o0paruiiach B CyJ € 3asBI€HHEM O NPU3HAHUU Ha-
CJIEICTBA BBIMOPOUYHBIM, YKa3aB, 4To mocie cmeptn K.,
ymepuiei B 2017 romy, oTKpbutock HaciencTso Ha 55/100
JI0JIeH B IIpaBe COOCTBEHHOCTH Ha KBAapTHPY B I. MUHCKe, OJ1-
HAaKO HACJIEICTBO HUKTO HE MPUHSII, HACJIEICTBEHHOE JIEJI0
B rOCYJapCTBEHHOW HOTapHaJIbHOW KOHTOpPE HE 3aBOIMIIOCH,
OJIM3KHMX POJCTBEHHUKOB Yy ymepiuei Her. M3 marepuaios
Jlena yCcMaTpHuBaeTcs, YTO HacleJOo/aTeNb Haxoquiach B
MOCJIEHNE TOJBI B JIOME ISl ITPECTapesbiX OAMHOKUX JINI,
JIETH y Hee yMepiiu, O OJM3KUX POJCTBEHHUKAX CBEIICHUMH
HUKakuX He nMmeercd. [Ipu Takux oOcrosTenpcTBax Tpebo-
BaHMs agMHUHHUCTpalun JIeHnHCKOTrO paiiona . MuHCKa cyx
[IOCYMTA]l IIpaBoMepHbIMU. PemieHueM cyna JleHuHCKOro
paiiona r. Muncka ot 14 mrons 2021 . 55/100 noneii B mpage
COOCTBEHHOCTH Ha KBapTUPY B I. MHUHCKE ITpHU3HAHbI BBIMO-
POYHBIM HACJIEACTBOM M IE€peAaHbl B KOMMYHaIIbHYIO COO-
CTBEHHOCTH I. MHMHCKa.

CyneOHast IpakTHKa CBHJICTENBCTBYET, UTO JieJia O TpH-
3HaHUM MMYILECTBA BBIMOPOYHBIM COCTaBJISIOT HE OYEHb
3HAUUTENIbHYIO 9aCTh OT OOIIEro KOJIMYECTBa JIe] O Haclel-
cTBe. B OCHOBHOM OHH CBfI3aHBI C JIOCTAaTOYHO IIMPOKUM

KpPYTOM HACJICTHUKOB TI0 3aKOHY, TTO3BOJISIOIINM, KaK IPaBH-
JI0, B JII000H CHTyallMu yHAcjen0BaTh UMYIECTBO HACIE0-
nmarernst. TeM He MeHee, BBIMOPOYHOCTh MMYIIECTBA BCE XKE
UMEET MECTO.
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NPEJCTABUTEJIBCTBO KAK HHCTUTYT
I'PA’KTAHCKOTI'O ITPABA:
OBIIASA XAPAKTEPUCTHUKA

Meonuk B.A. (BHII)

I'paxgane W rOpUAMYECKHE JIMIA HE BCErJa MOTYT ca-
MOCTOATCJIBHO BBbITIOJIHUTH HeOGXOZ[I/lMI)Ie I[eﬁCTBHSI. Ounn
BBIHYXJICHBI OOPaTUTBCS 3a MOMOINBI0 K JPYTMM JIHIAM,
nMeHnyeMbIM npeacrasurenaMu. CornacHo ctT. 183 I'paxxaan-
ckoro kozekca Pecriyonuku benapycs (nanee — ['K) cnenka,
COBEpIIEHHAsT MPEICTABUTEIEM HAa OCHOBAHWU €r0O ITOJIHO-
MOYHH, HETIOCPE/ICTBEHHO CO3/1aCT, M3MEHSET M ITPEKPAIIaeT
rpakAaHCKKe TpaBa u 00s13aHHOCTH NpecTaBisieMoro [1, c.
160].

Uepes npencTaBUTENs] OCYIIECTBISIIOTCS. HE TOJIBKO HMY-
IIECTBCHHLIC IIpaBa, HO U JIMYHBIC HEUMYIIICCTBCHHLIC ITpa-
Ba. K ycimyram mpencrasurens oOpamatorcst 11l TOro, 4To-
OBI BOCITOJIB30BATHCS CHENNAIBHBIMA 3HAHUSIMH U OITBITOM
Ipe/ICTaBUTeNs. 3alpeT pacipoCTpaHIeTCs Ha TPaH3aKIInH,
KOTOpPBIE MOTYT OBITh COBEPILEHBI TOJIBKO JUUHO. [Iprmepa-
MU TaKHX CJICJIOK MOT'YT OBITh COCTaBJICHNE 3aBEIIAHMs, BbI-
Jlada JoBepeHHocTH [2, c. 112].

Takum 00pa3zoM, IPeCTABUTENBCTBO KAK HHCTUTYT Ipak-
JITAHCKOTO TIpaBa XapaKTEepU3yeTcs CIEeIYIOMNMHI 0COOCHHO-
CTsAMMU. BO-HepBle, IpEeACTAaBUTCIILCTBO — 3TO I'PAKIAHCKOEC
MIPAaBOOTHOIIEHHE, B CHITy KOTOPOTO 3aKOHHBIE IEHCTBUS OfI-
HOTO JTHIa (TIPEeJICTaBUTEINs) OT MIMEHH JPYToro Juia (mpen-
CTaBJIIEMOT0), 3aKOHHBIE B TIpEAENax 3TUX IMOJHOMOYHH,
BJIEKYT 3a CO00} BO3HMKHOBEHHE, M3MEHEHHE MM HpEKpa-
IIEHHE MPaB M 00s13aHHOCTEH NpecTaBisieMoro. Bo-BTopsix,
NIPE/ICTaBUTEIb, OCYIECTBIISISI TpaBa ¥ OOS3aHHOCTH TIpel-
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CTaBISIEMOTO, JICHCTBYET B paMKax IMOJTHOMOYHH, BBIPAXKEH-
HbIX B JOBEPCHHOCTHU, AAMUHUCTPATUBHOM aKTC WUJIN 3aKOHO-
JIaTeNbCTBE. B-TpeThrx, MpeaCcTaBUTENb HE NMEET HUKAKHX
1paB u 00s3aHHOCTEH, BHITCKAIONIMX M3 COBEPIICHHBIX UM
FOPUIMYECKUX IEUCTBUM.

[IpencTaBuTensIMu MOTYT OBITh TPaykIaHE U FOPUINIECKHUE
nmna, o0alaroIye Aeecoco0HOCThI0, JocTurme 18 ser.
3aKOH MOXKET HaJlararb Or'paHNYCHMS Ha BBINTOJIHCHUE IIPCI-
CTaBUTEIBCKUX (YHKIUI ONpeNeIeHHBIMH KaTerOpUsSMH
. Hanpumep, nuna, NCKITIOYEHHbBIE U3 KOJUIETHH a/IBOKA-
TOB, CYZIbH, CIIEI0BATENN U IIPOKYPOPBI, HE MOT'YT BBICTYIIATh
B KaueCcTBE MPEJICTaBUTEICH CTOPOH B CyAEOHOM Ipolecce
(ct. 73 VYronoBHO-TIporiecCyalbHOrO Kojiekca PecrryOnmkn
benapyce). 3akoH 3ampemniaer MpeicTaBUTENIO COBEPIIAThH
CZEJKH OT UMEHH MPEICTABUTENS B OTHOILICHNH Ce0s IMIHO,
a TaK)Ke B OTHOIICHWH JIPYTOro JIMIA, MPEICTABUTEIEM KO-
TOPOT0 OH OJTHOBPEMEHHO SIBIISIETCSI, 32 UCKIIOYCHUEM CITy-
YaeB KOMMEPUYECKOTO MPEICTABUTENHCTBA B COOTBETCTBUH C
mynkToM 3 c1. 183 I'K. JIr000# CyOBeKT rpask1aHCKOTO IpaBa
TaK)Ke MOXKET BBICTYIATh B KAYECTBE TPETHEIO JINIIA.

JloBepeHHOCTh B COOTBETCTBHH ¢ MyHKTOM | cT.186 'K
MIPE/ICTaBISIET COOON MUCHMEHHOE Pa3pelIeH e OTHOTO JINIa
JPYroMy JULly NPEACTaBIATE OT €r0 UMEHU NEPE TPETbUMHU
JULAMH, 3aBEPEHHOE B MOPSAJKE, MPEIYCMOTPEHHOM HACTO-
smeld crarbedl. [TMcbMeHHOe paspelnieHue IMpeACTaBUTENs
Ha COBEpIICHHE CIIEJIKU MOXKET OBITh IPEJOCTABICHO Tpel-
CTAaBUTEJIEM HENOCPEACTBEHHO COOTBETCTBYIOLIEH TpeTbei
CTOpOHE.

B coorBercTBHM ¢ 00bEMOM HOJIHOMOUHH, TPEIO0CTABICH-
HBIX TIPEJCTABUTEIIO, CIIEYET Pa3INdaTh TPH BH/a T0BEPEH-
HOCTEH: OTHOPa30Basi IOBEPEHHOCTh BKJIIOYACT B CEOs ITOJI-
HOMOYUA NPEACTAaBUTECIIA Ha COBCPIICHUE OJHOTO [leﬁCTBldﬂ,
crienuanbHas TOBEPEHHOCTD JIaeT NMPEACTaBUTEIO IIPABO CO-
BEpIIATh HECKOJIBKO OTHOPOIHBIX IOPUAMYECKHUX JCHCTBUIM
B TEUCHHUE OMNPE/IETICHHOTO NepHo/ia, TeHepaIbHas JOBEPEeH-
HOCTh JaeT TNPEJCTaBUTENIO IPABO COBEPIIATH PA3IHUHbBIE
C/ICJIKH ¥ IPYTHE IOPUINUECKUE ACHCTBUSI.

JloBepeHHOCTh JJOJKHA OBITH O(hOPMIICHA B MUCHMEHHOM
¢bopme.

JloBepeHHOCTh Ha COBEPIICHUE C/IENIOK, TPEOYIOmuX HO-
TapuaibHON (POPMBI, TOJDKHA OBITH HOTAPHAJIBHO 3aBEpeHa,
32 MCKJIIOYEHHEM CIIy4yaeB, IPELyCMOTPEHHBIX 3aKOHOJA-
TEJIHBIMH aKTaMH. JJOBEpEHHOCTh OT UMEHH I0PHIMYECKOTO
JIMLA BBIJAETCS 32 MOAIUCHIO €r0 PYKOBOIHUTEINS WIN JPY-
TOTO JIMIA, YIOJIHOMOYEHHOTO Ha 3TO €T0 yUPEIUTEIbHBIMU
JIOKyMEHTaMH, CKpEIICHHAas I1eYaThlo 3TOM OpraHM3alyy.
HOBCPCHHOCTL OT UMCHU IOPUANYCCKOTO Jinlla, OCHOBaHHAaA
Ha TOCYZapCTBEHHOW COOCTBEHHOCTH WJIM COOCTBEHHOCTHU
aJIMUHHCTPATUBHO-TEPPUTOPUAIIBHON €IMHUIIBI, Ha MTOTyYe-
HUEC WK BblAa1y JCHCKHBIX CPEACTB U APYTUX UMYIIECTBCH-
HBIX [IEHHOCTEH TaKKe [OJDKHA OBITh MOANNCAHA IIIABHBIM
(crapmmm) OyXraiaTrepoM 3TOW opraHu3auuu (IyHKT 5 CT.
186 I'K).

Cpok nieficTBUSI JOBEPEHHOCTH OTPAHUYEH U HE MOMKET
TIPEBBINIATH TPEX JIeT. Ecim cpok He yKka3zaH B JOBEPEHHOCTH,
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OHa OCTAaeTCs JICWCTBUTEIBHON B TEUCHHE OJHOTO TOJa CO
nHs ee oopmiicHus. VICKITIOUeHHE TOMyCKAeTCs TONBKO IS
HOTapUaIbHO 3aBEPEHHON JJOBEPEHHOCTH, IPEAHA3HAYEHHON
JUTSL COBEPIIICHUS NICHCTBHUI 3a pyOe:KOM, KOTOpasi OCTACTCS
I[CﬁCTBI/ITGJ'II)HOﬂ J0 €€ OTMCHBI JIMIIOM, BbIJIaBIIIUM JIOBepeH-
HoCTh. CiieoBaTeNbHO, TOBEPEHHOCTD, B KOTOPOIl HE yKa3a-
HA JIaTa e COBCPIIICHUS, HEICHCTBUTEIBHA.

JloBepeHHOCTh — 3TO cpouHas caenka. MakcumaibHbIN
CPOK ero AeWcTBHUS B cOOTBeTCTBUH co cT. 187 I'K cocrasms-
eT Tpu roja. B mo6oMm cirydae TOBepeHHOCTH JOJIKHA COMIep-
JKaTh JIaTy €¢ COBEPIICHUs, 0e3 KOTOPOI JTOBEPEHHOCTh CUH-
TaeTcs HeIeHCTBUTENBHON. JIOBEpEHHOCTh — 3TO UMEHHOMU
JIOKYMEHT. DTO 03HAYAET, YTO B JOBEPEHHOCTH JIOJKHO OBITH
YKa3aHO JIUI0, KOTOPOMY OHa Oblja BbIJaHa, a TAKXKe JUIIO,
odopMuBIIIEe TOBEPEHHOCTh. B 3TOM cirydae JOBEpEeHHOCTh
MOXET OBITh BBIaHA TOJNBKO HA UM oxHOrO Jmmna (ctT. 186
I'K).

JIumo, BBIZaBIIEe TOBEPEHHOCTH, MOXKET B JIF00OE Bpe-
MsI OTO3BaTh JOBEPCHHOCTH WM TIEPEIaTh JOBEPEHHOCTH, a
JIUII0, KOTOPOMY ObLiIa BbIJIaHA JJOBEPEHHOCTh, MOXKET OTKa-
3arbesl OT Hee. IIpu npekpalieHnn 1eicTBUs JOBEPEHHOCTU
JIUII0, KOTOPOMY OHa ObLTa BBIJAHA, MK €TO TPABOIIPCEMHU-
Ku 00s13aHbl HEME/IJICHHO BEPHYTh JOBEPCHHOCTbD.

Crenka, 3aKII09€HHAsI IOCTIE OTMEHBI IOBEPEHHOCTH, MO-
JKEeT OBITh OCTIOpEHA MpencTaBuTeneM. s aToro uM HeoO-
XO0AUMO A0Kasarb, 4TO TpeTbe JIMIIO B MOMCHT COBepIJ_IeHI/IH
CHETKHU 3HAJIO WM JOJDKHO OBLIO 3HATH 00 OTMEHE JTOBEPEH-
Hoctu. [IpencraBuTens 00s3aH BEPHYTH TOBEPCHHOCTH JIAILY,
Bbl}laBIJleMy llOBepeHHOCT]). HO 3TOI>i HpI/IlII/lHe yHI/IlITO)KeHl/Ie
JTIOBEPEHHOCTH MPEACTABUTENIEM PAaBHOCHIIEHO €€ BO3BpaTy.

Ha mHam B3, IpeACTaBUTEIBCTBO B TPaXIaHCKOM TIpa-
BC BaXXHO, TaK KakK B JKU3HHU MOFyT BOSHI/IKHyTI) pa3n1/1qﬂme
CUTYyaIllH, KOTJIa HEBO3MOXKHO TIPE/ICTABIIATE BAIIH MHTEPE-
CBI CAMOMY U MBI 0OpaIaemMcst K MpeaCcTaBUTEITIO.
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HAPYHIEHHME ITOPSAJIKA U CPOKOB
BBITLJIATBI 3APABOTHOM TIJTATBI KAK
OCHOBAHUME YBOJBHEHUA PYKOBOAUTEJIA
OPTAHU3ALIMA

Muwenxo M.C. (BHII)

Omutara Tpyna paccMarpuBaercs B 1. 7 4. 2 ¢1.19 Tpymo-
Boro kozekca Pecnyomuku benapycs (nanee — TK) xak 06s-
3aTeNbHOE YCIIOBUE TpyaoBoro porosopa [1]. Kpome Ttoro,
ncxoxns u3 ad3. 16 ct.1 TK, B KoTopoM ompeeneHo moHsITHe
TPYAOBOTO JIOTOBOPA, YKa3bIBACTCs Ha 00SI3aHHOCTh HAHUMA-



TeJIsi CBOEBPEMEHHO BBIIUIAYMBATH PAOOTHUKY 3apabOTHYIO
IuIaTy, COONIONATh 3aKOHO/ATENbCTBO O TPY/AE B YACTH yCJIO-
BHH ¥ omuiatsl Tpyxa [1].

YduTeIBas, 9TO OIUIaTa TPyAa OTHOCUTCS K YHCITy BaK-
HEUUIMX YCJIOBUH TPYAOBOIO JOrOBOPA, 3aKOHOJATEb BO3-
JIOXKMJI BBICOKYIO OTBETCTBEHHOCTh HMEHHO Ha IEPBOTO
PYKOBOAMTEISI OPTaHHU3AINHK 3a €e 00eCIICUeHNEe U CBOEBpE-
MEHHYIO BbIIUIATy. PyKOBOAMTENH OpraHu3alui MOXKET ObITh
yBoJjieH 1o 11. 1 -2 ¢1.47 TK 3a Hapymenue 6e3 yBaKUTETHHBIX
MIPUYMH TIOPSAKA U CPOKOB BBITUIATHI 3apa0OTHON ILIATHI U
(um) mocoOwuii.

B 3akoHe ynorpeOnsercs TEPMHUHOJOTHS «IOPSIOK» H
«CPOKM» BBITIIATH! 3apaboTHOI ruiarel. CaMo CIIOBO «IIOpsi-
JIOK» CIIeAyeT MOHUMATh He CTOJb Y3KO0, KaK 3TO 4acTo Tpak-
TyeTcs OTAEIbHBIME aBTOpaMu. CIIOBO «IIOPSIOK» COIIACHO
cIIoBapro pycckoro s3bika mox pea. C.M. OxxeroBa o3Havaer:
«TIPaBWJIBHOEY», «HAJA)KEHHOE COCTOSIHHEY», «IOCIeI0Ba-
TETBHBIA XOJT 4ero-H.» [2, ¢.459].

[To MHEeHUIO aBTOPA, TTOPSAOK BBHITUIATHI 3apaOOTHOMN TLIa-
ThI — 9TO CHUCTEMa ITOCIIE/IOBATENIbHBIX ICHCTBUI U cOOMIOzIe-
HUSI HAHUMATeJleM psifia mpaBui. Mcxoas U3 9Toro HaHMMa-
TEJIIO CJICTYET TIPHJIep KUBaThCs 1estoro omoka crareit TK, B
YacTHOCTH, CT. 73, 74,75, 76, 77, 80 TK, a HE TObKO CPOKOB
BBITIIATHI 3apa0OTHOMN TIIATHI.

Bbiienum OCHOBHBIC TpaBHJIa, NPEIYCMOTPEHHBIE 3aKO-
HOZIATEJIbCTBOM O TPYJE, C TeM, YTOOBI HE JOIyCKaTh Hapy-
IICHNH TTOPSAIKA BBITUIATHI 3apaO00THOM TLTATHI.

[paBuio 1. HaHumarens g0KeH COOMOIaTh CPOKH U T1e-
PHOIUYHOCTH BBIILIATHI 3apaboTHOM uiaTel. CoracHo cT.73
TK BeImIaTa 3apaboTHO# MIIATHI MPOU3BOTUTCS PETYIISIPHO B
JIHH, OTIpEJIeNICHHBIC B KOJUIEKTHBHOM JIOTOBOpE, COIIalle-
HUH WM TPYAOBOM JIOTOBOPE, HO HE PeXke ABYX pa3 B MECHIIL,
€CJIN MHasl IEPHOINYHOCTh HE ONPEETIeHa KOHTPAKTOM.

[TpaBwito 2. 3apaboTHas TUIaTa BEIIUIAYUBACTCS B ACHEXK-
HbIX eauHuiax Pecnyonuku Benapych (ct.74 TK). 3amena
JICHEKHOW OTIIAThI MOJTHOCTBIO WIIM YaCTUYHO HATYpPAIbHOMN
orIaToil (cMenanHast popma OIUIaThI) AOIYCKAETCSI TOIBKO C
comtacust padorHuka. [Ipu aTOM ciieyer HaHMMAaTeNo y4u-
TBIBaTh, 4TO TocTaHoBieHHeM CoBera MwunmcTpoB Pecmy-
6mmkn bemapyck ot 28 ampens 2000 . Ne 603 yTBepxkaeH
[lepeueHp TOBapoB, KOTOPHIMH HE MOMKET IMPOU3BOJUTHCS
HaTypaibHas orutara [3].

[IpaBwio 3. Commacuo c1.75 TK BhITUIaTa 3apaboTHOM
IUIaThl PA0OTHUKAM TPOU3BOAMTCS, KaK MPaBUIIO, 10 MECTY
BBINOJTHEHUA MMHU PaboTel. C NMHCHMEHHOTO COTIacusi pa-
0oTHMKa 3apaboTHasi IuIaTa BBIIUIAYMBACTCS ITTOCPEIICTBOM
TUIACTUKOBBIX OAaHKOBCKMX KapTOYEK B OaHKOMarax CHCTEMBI
0aHKOBCKHX yupexneHnit Pecrryonuku bemapycs.

[IpaBuno 4. B cinydae IKOHOMHYECKOH HECOCTOATEINb-
HOcTH (OaHKpOTCTBA) HAaHMMATENs, €ro JIMKBUJAAIMU, Ha-
HUMarenb 00s3aH cormacHo cT.176 TK n Ilomoxenuro o
pe3epBHOM (oHE 3apadOTHON IUIATHI, YTBEPKICHHOM I10-
cranoBieHueM CoBera MunuctpoB Pecnyonmuku Benapych
ot 28 ampens 2000 . Ne 605, cozmaBats pe3epBHBINA (HoHI
3apaboTHON Tuiarel. CpescTBa pe3epBHOTO (OHIA BXOIST B

COCTaB JICHE)KHBIX CPEJICTB OPTraHM3aIlMK M XPaHATCS Ha ee
pacuetHoM cuete [4].

[Ipasuno 5. Cornmacuo wactu | ct. 77 TK Hanumarens 06s-
3aH IIPOM3BECTH BCE BBIIUIATHI, IPUUUTAIOIINECS paOOTHUKY
Ha J€Hb YBOJIbHCHUS, HC MMO3AHEC HS YBOJIbHCHUA. Ecnu pa-
OOTHHUK B JICHb YBOJILHEHUSI HE PabOTal, TO COOTBETCTBYIO-
M€ BBIIJIATHI JIOJDKHBI OBITH IPON3BE/ICHBI HE MTO3/THEE JTHS,
CJIE/IYIOLIETO 32 THEM IPEAbSBICHNs] paOOTHIUKOM TpeOoBa-
HUSI O pacueTe.

[TpaBmio 6. Crares 80 TK 00s3bIBacT HaHUMATETS €Xe-
MECAYHO, IIPU BBIIJIATC 33p8.60THOI>i IJiaThbl, BbIJaBaTh Ka-
KJIOMY PaOOTHHKY pacUeTHBIH JIMCTOK C yKa3aHHEM B HEM
COCTaBHBIX YacTe 3apaOOTHON TIIIATHI, MPUYUTAIOLICHCS
€My 3a COOTBETCTBYIOIIUII IIEPUOJI, pa3MEPOB YICPIKaAHUH U3
3apabOTHOM IJIATH, a TAKKe 00IIeH CyMMBI 3apabOTHOH ITIa-
TBI, TIOJJICKAIICH BBITUIATE.

B kax10M KOHKPETHOM Cilydae, OpraH, IPUHUMArOLIUH
petieHne 00 yBOJIIBHEHUH PYKOBOANTEISI OPraHU3alnH, JOI-
JKEH OIIEHUTH OBUIM JIM TPUYHMHBI YBaXUTEIBHBIMH B Ha-
pYLIEHUU IOPsAJIKA U CPOKOB HECBOEBPEMEHHOW BBIILIATHI
3apabOTHOW TUIATHl M TTocoOmni paboTHHKaM. JlaHHOE OCHO-
BaHHE YBOJILHEHUS PYKOBOJHUTEIISI OPTaHU3aINH, TI0 MHEHHIO
aBTOpPa, CIOCOOCTBYET OOCCIICYCHUIO HEIPUKOCHOBEHHOCTHU
3apabOTHOM TUIAThI, HEJOIYCTUMOCTD €€ 3a/IePKKH U TapaH-
THUPOBAHHOCTH €€ BBIIUIATHI B CITy4ae JIMKBHUIAINN OPTaHU3a-
uuu [5, c. 189].
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INOHATUE U ITPABOBAS ITPUPOJA
KOJIVIEKTUBHOI'O TIOI'OBOPA

Ilempos /I.H. (BHII)

[ToHsiTHE KOJUIEKTUBHOIO JOTOBOPA HAa NPOTSHKEHUU BCel
HUCTOPUU €ro CYLIECTBOBAaHMS HEOJHOKPATHO BUIOU3MEHS-
JIOCb COOTBETCTBEHHO IOJIUTUYECKOHW, SKOHOMHUYECKOH U
CONMATBHON OOCTaHOBKE B TOCYIApCTBE, UTO OO0YCIOBHIIO
MHOrooOpasne Hay4YHbBIX NPEICTABICHUH O €ro CYIIHOCTH,
COJIepKaHUU U NIPABOBOM MIPUPOZIE B IIPABOBOM PETyIHUPOBaA-
HUH KOJUIEKTHBHBIX TPYIOBBIX OTHOIIEHUH.

B nacrosmiee Bpemst B HayKe TPyJ0BOTO IpaBa CIOKUINCH
TPU OCHOBHBIX IIOJXOJA OTHOCUTEIBHO IIPABOBOM IPUPObI
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KOJJIEKTUBHOTO JOTOBOpa: 1) JOTOBOPHBINA MOIXO; 2) HOp-
MaTHUBHBINA NOAXOJ; 3) CMEIIaHHBIN TOAXO.

[lepBrrii mogX0n OOOCHOBBIBAETCSI TE€M, YTO PETYIHPO-
BaHHME TPYIOBBIX M HMHBIX HEMOCPEACTBEHHO CBS3aHHBIX C
HUMH OTHOILICHUMN OCYILIECTBJIAACTCA B JOTOBOPHOM MOPSAJIKE
IyTeM 3aKIIFOYECHUS], U3MEHEHHS, JOTIOMHEHUS paOOTHUKAMH
n paboTO/aTEeNIS MK KOJUIEKTHBHBIX J0roBopoB. Kpome Toro,
CTOPOHBI 00JIaJIAI0T PAaBHBIMU TPaBaMU 0 yYaCTHIO B KOJI-
JIEKTUBHBIX TIEPETOBOPAX, B OOCYXKJICHUU BOIPOCOB, Kaca-
IOIINXCS TPYJa, MOTYT BBICTYIIUTH B KadyeCTBE MHHUIMATOpA
3aKJIFOYEHHUS] KOJUIEKTHBHO-JOTOBOPHOTO aKTa, BBICTABHUTH
JUTs 00CYKJICHUSI TOT MM MHOW BOTIPOC, CBOOOJHO M3JI0KHUTh
CBOE MHEHHE, Y4aCTBOBATH B COBMECTHOM ITPUHSITUH pellIe-
HUM.

BTopoii noxxon npeanonaracT OTHECEHUE KOJJIEKTUBHOTO
JIOTOBOPA K JIOKAIEHBIM HOPMATHBHBIM akTaM. [1o MHeHHIO
A.C. Jlanpl, KOJUIEKTUBHBIN JTOTOBOP SIBIISIETCS JIOKAJIBHBIM
HOPMaTHUBHBIM COIVIAIIEHUEM: HOPMAaTUBHBIM — MOTOMY YTO
COZIEPKUT HOPMBI IIpaBa, CONIAIICHHEM — MOTOMY 4YTO 3a-
KIIIOYAeTCsI MEXJy CTOPOHAMH, JIOKAJIBHBIM — MOTOMY YTO
3aKJIIOYAETCS U JEUCTBYET B Ipeeaax OTAEIbHON OpraHusa-
iy, (uInana, MpeaCcTaBUTEeNbCTBA, HHOTO 000COOICHHOTO
CTPYKTYpHOTO noapasaenesus [1, c. 9].

CornacHo TpeTbeMy MOAXONLY, KOJNJIEKTHUBHBIH JOTOBOP
MUMEET JIBOWCTBEHHYIO NPABOBYIO MPUPOIY, BBHIY YEro €ro
OTHOCST K KaTeropuy HOPMAaTUBHBIX cornamieHnii. Komnek-
TUBHBIA JIOTOBOP, C OJHON CTOPOHBI, TPEICTABIAET COOOM
00513aTeNTbCTBO, OTHOCUTCS K YHCITY JOTOBOPOB-CJIENIOK; C
JIPYroil CTOPOHBI, KOJJIEKTUBHBIN 10rOBOP SIBISETCS MUCTOY-
HHUKOM TIpaBa, JOTOBOPOM C HOPMAaTHUBHBIM COZIEPKAHHEM.

K.JI. TomameBckuii paccMaTpuBaeT KOJIEKTUBHBIH 10r0-
BOp KakK JIByCTOPOHHEE JIOKaJIbHO€ HOPMATHBHOE MPAaBOBOE
COIVIaIlIEHNe, 3aKJIF0YacMOEe M0 PEe3ysIbTaTaM KOJUIEKTHBHBIX
TIEPErOBOPOB MEXy HaHMMaresieM (HaHMMaTelnsMH) M pa-
6OTHI/IKaMI/I B JIMIC COOTBETCTBYIOIIUX IPCACTABUTCIBHBIX
OpraHoOB, COAEpIKalllee MTPABOBbIE HOPMBI U B3aMMHBIE 005-
3aTeIbCTBA CTOPOH B COIMAILHO-TPYAOBOH c(epe Ha ypoBHE
KOHKPETHOH opranu3anuu (ee 000CcoOIeHHOrO mojpaserne-
HUS) 00 B paMKax TPy opraHmsanui [2, c. 292].

B.N. CemeHKOB 0TMEUAET CAOKHYIO YHUKAJIBHYIO IPaBO-
BYIO TIPUPOJY KOJUIEKTMBHOTO JIOrOBOpa: 1) OH CONEPKUT B
cebe He TONBKO KOHKpPETHBIE B3aMMHBIE 00s3aTelbhCcTBA pa-
OOTHMKOB M HaHWMATEIsl B COIIMANBHO-TPYAOBOH cdepe, HO
1 YCTAHaBJIMBACT JIOKAJIbHBIC HOPMBI, p€ain3aliusad KOTOPbIX
obecrnieunBaeTcsl MPUHYIUTEIBHON CHIION TOoCymapcTBa; 2)
JITaHHBIC 0053aTEIbCTBA U JIOKAJIbHBIC HOPMBI YCTaHABIINBA-
I0TCSI B JIOTOBOPHOM MOPSJKE — 110 COIVIAIICHHIO PaOOTHHU-
KOB OpraHM3allii ¥ HAHUMATENs, T.. MPEACTaBIAIOT CO00M
aKT WX €JMHOW BOJH; 3) KOJUICKTUBHBIH JIOTOBOP SIBISETCS
PE3yNbTaToOM COIMAIbHOTO MAPTHEPCTBA HA YPOBHE KOHKPET-
HOM opranu3amyu [3, c. 179 — 180].

O.10. IlupunkuHa, ykasbplBas Ha JOTOBOPHBIE Hadaja
FOPUIMYECKON MPUPOJIBI KOJUIEKTUBHOTO JIOTOBOPA, MPUUNC-
JISIET €T0 K HOPMATHBHBIM COIVIAIIECHHUSM M BBIJEISIET OCHOB-
HBIC YePThI KOJJICKTUBHOTO JIOTOBOPA:

112

1) ocoOblif HOPMAaTHBHO-NIPABOBOW XapakTep, 00yCIIOB-
JICHHBIM BKJIIOYEHHEM B €T0 COAEp)KaHHe HOPM IpaBa, CO3-
JTAaHHBIX COIMATIBHBIMU NAPTHEPAMH;

2) crier(pUUECcKuil cocTaB HOPMATHBHOM YacTH, BKIIIOYA-
Io11IeH B ce0s He TOJIBKO HOPMBI TPYI0OBOTO IpaBa, HO U IpaBa
COLMAIILHOTO 00eCHeYeHNs, TPAXKIaHCKOTO MIPaBa;

3) ABOWCTBEHHOCTH COJECP)KAHMS KOJJICKTUBHOTO JIOTOBO-
pa, o0ycIIOBJIEHHAs] BKJIIOYEHUEM B HErO HE TOJBKO IPaBO-
BBIX HOPM, HO ¥ B3aMHBIX 0053aT€IbCTB CTOPOH — COLNAIIb-
HBIX NTAPTHEPOB;

4) KOJIEKTUBHBIN JOTOBOP BBICTYIAET B KAYECTBE OCHOBA-
HUSI pealn3allii HOPM TIpaBa — BOILIOIIEHMS UX Ipenuca-
HHI B IIOBEACHUE JIIONCH;

5) KOJUIEKTHBHBIN JOTOBOP SIBJISIETCS] FOPUANYECKUM (hak-
TOM, C ITOMOIIBIO KOTOPOTO a0CTPaKTHBIE HOPMATHUBHBIE yKa-
3aHUS MEPEXOAT B ONPEAEIECHHBIE IPAaBOOTHOILICHUS;

6) OH BBICTYHIAeT U B KayecTBe (paKTa, C KOTOPHIM CBSI3bI-
BAeTCsl BOZHUKHOBEHHE 00sI3aTEIILCTBCHHO-TIPABOBBIX OTHO-
HIEHUH MeXly paboToaareneM 1 pabOTHUKaMU;

7) KOJJIEKTUBHBINA JOTOBOP UMEET CPOYHBIN XapakTep;

8) 1opuInYecKyIo MPUPOAY JAHHOTO JOKYMEHTa JOTOBOpPA
OmpeJeNnseT ero J0roOBOPHOM XapakTep; MpHU ITOM OH Hpea-
CTaeT Kak MPaBOOTHOIICHHE, CBUAETENBCTBYIOIIEE O TOM,
YTO TOYHO OTPEEIICHBI JINIA, KOTOPbIE YTO-TO B IOPUANYE-
CKOM OTHOIIEHUH MOTYT U YTO-TO JIOJKHBI;

9) KONMIEKTUBHBIN JTOTOBOP HOCUT OTPaHHUYEHHBIN Xapak-
Tep, TaK KaK €r0 HOPMBI M 00sI3aTeNIbCTBA KACAIOTCS TOIBKO
TeX CyOBEKTOB, KOTOPbIC MPUHUMAJIN Y4acTHE B €r0 3aKIII0-
YeHUHU opraHuszanuu [4, c. 24].

OTHeceHne KONJIEKTUBHOTO JIOTOBOPA K Pa3sHOBHIHOCTH
HOPMATHUBHOTO MPaBOBOIO JOrOBOPA COOTBETCTBYET MEXKITY-
HapOIHBIM TPYAOBBIM JAOKyMEHTaM, B 4acTHOCTH, KoHBeH-
1 MexmyHaponHoi opranm3anuu Tpyna Ne 98 (OKenesa,
1 mronst 1949 r), cormacHO KOTOPO# rocy1apcTBa-y4acTHUKH
MOT no/mkHBI IPUHUMATH TAKUE MEPbI, KOTOPBIC OYIYyT CO-
OTBETCTBOBATh HAI[OHAJIBHBIM YCIIOBUSM, B IIEJIAX MTOOIIpeE-
HUSI M CIIOCOOCTBOBAHMS TIOJTHOMY Pa3BUTHIO M HCIIOJIB30Ba-
HUIO anmapara Juis eperoBopoB Ha JT0OOPOBOJIbHOM OCHOBE
MEKAY MPeANPUHIMATEISIME T OPTaHU3aUSIMH MIPEAIpHU-
HUMaTeNeH, C OAHOHN CTOPOHBI, U OPTraHU3ALUAMHU TPYAAILINX-
cs, ¢ APYrOil CTOPOHBI, C LENbIO PETYIUPOBAHUS yCIOBUI
TpyZAa MyTeM 3aKJIFOUCHHUS KOJUIEKTUBHBIX JOTOBOPOB.
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YCJIOBHBIE CAEJIKU: IOHATHUE U BUbI

Ilemposa M.B. (FUII)

Caenka — OfHO M3 KIJIIOUEBBIX NOHATHH T'PakKJaHCKOTO
npaBa. B Mupe u OTAEIbHO B KaKAOH CTpaHe CyIIECTBYET
MHOKECTBO C/ICJIOK, KOTOPbIE MOPOXKIAIOT, U3MEHSIOT HIIH
MIPEKPAIIAI0T TPakJIaHCKHE MTpaBa WK OOS3aHHOCTH ydacT-
HUKOB cliesiki. CTOpOHAMHM CIETIKH SIBISIOTCS (pru3mdeckue
nuia (Juma ¢ rpaxkaaHcTBoM PecnyOnuku benapych, muia
0e3 rpaxIaHCTBa, a TaK)Ke MHOCTPAHHBIC Tpa)kIaHe), I0ph-
JIMYECKHe Jnia (OpraHu3alyd, KOTOpBIE HMEIOT IIpaBo
JIeCTBOBAaTh CaMOCTOSATENILHO, HECTH O0S3aHHOCTH W IIPH-
obperaTth mpaBa), a Takke Pecnybnmka bemapyce u ee az-
MHUHHCTPaTUBHO-TEPPUTOPUAIILHBIC €AMHHUIIB, MEKTYHAPOI-
HBIE OpraHU3alnH.

Caenxu — 3T0 IEHCTBUS TpakAaH M IOPUIMUECKHUX JIUII,
HarpasJIeHHbIC HA yCTaHOBICHUE, N3MEHEHHE WJIN TpeKpa-
LIeHHEe MPaKAaHCKKX TIpaB 1 00si3aHHOCTeH. CIEIKH HCIIOJIb-
3yIOTCS B CaMbIX Pa3HBIX cepax OOIIECTBEHHOH *Ku3HH. B
MTOBCETHEBHOW JKM3HM I'PaKIaHe M OPraHU3alM1 COBEPIIAIOT
pasyIMuHbIE C/ICNKH, TAKUE KaK, HAPUMEp, MTOKyIKa ONUJIeTOB
B OOIIECTBEHHOM TpPAHCIIOPTE, OMJiaTa KOMMYHAJIbHBIX YC-
JIYT, IpoJiaka MITH TIOKYITIKa aBTOMOOWIs 1 T.4. Beero 3a ognH
JICHb MBI MOYKEM 3aKJIIOYHUTh HECKOJBKO Pa3IMYHBIX CAEIOK
[1,c.375].

B 3aBucnmocTH OT TOTO, KOT/Ia CIeNIKa BCTYIIAeT B CHILY,
OHa JIOJDKHA OBITh BBITIOJIHEHA WK TpekpaieHa. CyniecTBy-
10T TaKHe CJEIKH, KaK CpouHble U Oeccpounsie. Ecnu cren-
Ka OIIpE/ICIIsIET MOMEHT €€ BCTYIUICHUS B CHITy MJTH MOMEHT
ee MpeKpalleHus, uid 00a MOMEHTAa, TO OHa Ha3bIBaeTCs
cpounoii. Korna cnenka He mpegycMaTpuBaeT HU MOMEHTA
ee BCTYIUICHHSI B CHJIY, HI MOMEHTa €€ IPEKpaleHus], OHa
Ha3bIBAETCSl OECCPOUHOI U BCTYIAET B CHILy HEMEUICHHO.

CpouHble CeNKHM OYeHb MOXOKH Ha YCIIOBHBIE CIEIKH,
MO3TOMY MX ClieyeT pa3nudarb. s cpoka siBisieTcs: Xa-
pakTepHBIM TO, YTO OH 00s3aTenbHO HACTYMUT. CTOpPOHBI,
3aKJrovas CAEJKY, HCXOAAT u3 3Toro. Ilocie Havama cpoka
C/IEJIKa BCTYIHT B CHITY, 110 €€ UCTEYCHUH MPEKPATHTCS, 1
9TO 00s13aTENILHO MTPOU3OM/IET.

Korga cTOpOHBI 3aKIIOUalOT CAENKY, OHH TaKXe MOTYT
CBSI3aTh €€ BCTYIUICHHE B CHJIy WJIM €€ IIPEeKpalleHue ¢ Ha-
CTYIUICHUEM WJIM HE HACTYIUIGHHUEM OIpeIeIEHHOro 00CTO-
STENBCTBA, B TO BPEMsl KAK B MOMEHT COBEPIICHUS CIICITKU
OHM TOYHO HE 3HAIOT, HACTYIHUT 3TO OOCTOSTENBCTBO HIIH
HeT. OZIHaKO BO3HUKHOBEHHE 9TOTO COCTOSIHUSI JIOJDKHO OBITH
00BEKTHBHO BO3MOXKHBIM, PEAJIbHO OCYIIIECTBUMBIM, HE IIPO-
TUBONPABHBIM. CIIETIKH, COBEPIICHHBIEC TPH YCIOBUH HACTY-
TIJICHUSA WJIM HE HACTYIUUICHUSA TAKOI'O OGCTOXTeﬂbCTBa, Ha3bI-
BAIOTCS YCIIOBHBIMH.

VYenoBHas clienka — 3TO CJIeNIKa, B KOTOPO BO3HWKHOBE-
HUE WK TpeKpalleHne IpaB 1 00s13aHHOCTEH CTaBUTCSI CTO-
pOHaMHU B 3aBUCHMOCTBH OT OOCTOSITENIBCTBA, OTHOCHTEIBHO
KOTOPOTO HEU3BECTHO, MPOM30MIET OHO WJIH HET.

VYcoBue Kak FOPUIMYECKHH (akT, ¢ KOTOPBIM CTOPOHBI

CBSI3BIBAIOT FOPHIMUYECKHE TTOCIEACTBUS CHAECIKH, OJIKHO
COOTBETCTBOBATh OIPE/EICHHBIM TpeboBaHusM: 1) mpu-
HaJUIeXKHOCTh K OymymieMy: oOCTOATENBCTBO HE BO3HHUKIIO
BO BpPEMsI COBEPILCHHUS CACIKH; 2) OCYIIECTBUMOCTD: CyIlle-
CTBYET peajbHasi BO3MOXXHOCTh (DAaKTHYECKOrO BO3HHKHOBE-
HUS TaKOTO yCJIOBHUs; 3) 3aKOHHOCTH — coOImoeHne Tpedo-
BaHMH 3aKOHA W WHBIX ITPABOBBIX aKTOB, B TOM YHCIIE OCHOB
MIPABOIIOPsIIKA U MOPaJiH; 4) OTCYTCTBUE HEU30EKHOCTH Ha-
CTYIUICHUS: CTOPOHBI HE 3HAIOT, HACTYIIUT 3TO OOCTOSATEIb-
CTBO WJIM HET. B CBSI3M ¢ 3TUM KaJleHJapHYIO JaTy HEJb3s
paccMmarpuBarh Kak yClIOBUE, COOBITHE, JUIsl KOTOPOTO TOYHO
U3BECTHO, YTO OHO TPOU30MIET, HO HEM3BECTEH TOJIBKO MO-
MEHT €T0 HACTYIIJICHUS.

IIpuBenem npumMep yCia0BHOU CHENKU. YCIIOBHOM CAEIKOM
MOKET OBITh NMapyu — OCHOBAaHHOE HA PUCKE M 3aKJIIOYEHHOE
MEXIy JBYMs Wi OoJiee JIMIaMu, Kak (pu3n4ecKuMH, Tak 1
IOPUANYCCKUMU JIMIIaMH1, COTJIAIICHUE O BBIMIPBIIIC, UCXOQ
KOTOPOTO 3aBHUCHT OT OOCTOSITEIBbCTBA, OTHOCHUTEIBHO KO-
TOPOTO HEW3BECTHO, IPOU3OUAET OHO WJIN HET. YCIOBHBIMHU
CIACJIKaMH MOTYT 6])IT]> KakK ﬂeﬁCTBHH Y4aCTHHUKOB CHCJIKH,
TaK M ACHCTBUS TPETHUX JIHI], B YACTHOCTH, WIEHA CEMbHU
y4yacTHHKa caenkH [2, ¢. 120].

CyI1ecTBYIOT CJIENIKH, COBEPIICHHBIE T10]1 OTIaraTeJIbHbIM
U 10/ OTMEHUTENBHBIM yciaoBUeM. Clernka, COBEpIICHHAs Ha
YCIIOBUSIX OTJIaraTelIbHbIX — 3TO CHIEJIKA, ITPU KOTOPOH CTO-
POHBI MOCTAaBUJIM BO3HUKHOBEHHUEC IIpaB U 065133HHOCTCI‘/II B
3aBUCHMOCTH OT OOCTOSITENECTBA, OTHOCHUTEIBHO KOTOPOTO
HEHM3BECTHO, HACTYIUT OHO WJIM HE HACTYIIHT.

Crnenkoif, COBEPIIEHHOM 10J] OTMEHUTENIBHBIM YCIIOBHEM,
SIBISIETCSI CJIEJIKA, TIPH KOTOPOH CTOPOHBI IIOCTABMIIN MTPEKpa-
IIEHNE TpaB U 00S3aHHOCTEH 110 C/EJIKE B 3aBUCHMOCTH OT
00CTOSATENCTB, OTHOCUTEIFHO KOTOPBIX JOCTOBEPHO HEU3-
BECTHO, HACTYIHT OHO MJIH HET.

VYCIOBHBIMH CIIEIKAMH MOTYT OBITh Kak JBYCTOPOHHHE,
TaK U OJIHOCTOPOHHHUE CJEIKH. YUAaCTHUKH YCJIOBHBIX CZe-
JIOK HE JOJDKHBI HETOOPOCOBECTHO CIIOCOOCTBOBATh HACTY-
TUICHHIO OJIaroNpHATHOIO JUISt HUX YCIJIOBUS MM IPEIOTBpA-
aTh HACTYIIJICHUE HEBBITOAHBIX JI HHUX yCﬂOBHﬂ. Ecnu
HACTYTUICHHUIO yCIIOBHS HEJOOPOCOBECTHO CIIOCOOCTBOBANA
CTOpOHA, KOTOPOW HACTYIUIEHHE YCJIOBHS BBITOAHO, TO YC-
JIOBUC MNPHU3HACTCA HC HACTYIIUBUINM. Ecau HaCTYIUICHUC
YCIIOBHSI HEZIOOPOCOBECTHO OBLIO HETPEIOTBPAIICHO CTOPO-
HOM, KOTOPOI HACTYIICHNE YCIIOBHS HEBBITOHO, TO YCIIOBUE
npu3HaeTcsi HacTynuBLIuM. CIeNKy, COBEpILEHHYIO Ha yCI0-
BUSIX OTJIAraTeNbHBIX, HE CIEAYeT MyTaTh C MPEIBAPUTEIIb-
HBIM JIoroBopoM [3, c. 231].

Takum o0pa3om, ycioOBHas CZEJKa, SIBISSICh Pa3HOBH/I-
HOCTBIO CJIENIOK, CITYXKHMT IPaBOBBIM PETYIATOPOM oOIIe-
CTBEHHBIX OTHOIICHHH M CHOCOOOM YIOBJICTBOPEHHS IIO-
TpeOHOCTEH CYOBEKTOB TIPaXKIAHCKOTO IpaBa. YCIOBHBIC
CZIENKH BBIJCTISIIOT CPEH APYTHUX CAENOK, C OHON CTOPOHBI,
BO3MOXXHOCTb C WX IOMOIIBIO K HEOXHJAHHBIM 00CTOS-
TEJILCTBaM, KOTOPbIE MIPOU30HMIYT B OYyIyIeM, U TEM CaMbIM
obe3omacuTh ceds OT HEONarOMPUATHBIX SKOHOMHYECKUX
U TIPaBOBBIX MOCIEJCTBHUI, a C JPyroil CTOPOHBI, TapaHTHsI
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MOJTyYEHHsT ONPEICICHHBIX BBITOA B OyIylIeM NpH HACTY-
TIJICHUU OIIPEACIICHHBIX 06CTOHT6HLCTB, 4TO MOAKPECILIACTCA,
MIOMHMO IIPOYEro, 3alpeToM Ha COBEpLICHHE HeJ00poco-
BECTHBIX JCHCTBHI, CIOCOOCTBYIOIIMX WIIM MPEMATCTBYO-
LUX HACTYILJICHUIO YCIOBUA.
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TABEJIb KAK OCHOBA YUYETA PABOYEI'O
BPEMEHHU

Hununenxo H.C. (BHII, I'poono)

Crares 55 TpymoBoro kxomekca PecnyOmnuku Benapych
(manee — TK) [1] ycranaBnuBaeT 00s3aHHOCTh HAHMUMATEIIS
BECTH y4eT (haKTHYECKH OTpabOTaHHOTO BPEMEHH KaXKJ0TO
paboTHHKa. BrinonHeHne 1aHHOi 0053aHHOCTH peaii3yercs
Yepe3 Ha3HAUCHNE TTOJIHOMOYHBIX NPEACTaBUTENe HaHNMa-
TeJIsl, KOTOPBIE YYUTHIBAIOT (pakTHUecKoe pabodee BpeMms C
MOMCHTaA SABKHU pa60THl/IKa Ha MECTO BBIIIOJIHCHUS pa60T]:l
1 0 MOMEHTa OCBOOOXKICHHS OT pabOTHI B paboUMii JeHb,
60 cMeny. Takum 00pa3om, y4eTy MojyIekar H CBEpXypod-
Hble paboThI, U TIOBpEMEHHask paboTa CIeNbIIUKOB, U paboTa
10 COBMECTHTEINIBCTBY, U CITyKEOHbIE KOMaHIUPOBKH.

Hcxonst u3 TOro, 4ro y4er pabodero BPEeMEHH SBISCTCS
CPE/ICTBOM KOHTPOJIS 32 BBIIOJHEHUEM PAaOOTHHKAMH yCTa-
HOBJIEHHBIX HOPM Pab0ouero BpEMEHH, OH JaeT BO3MOKHOCTb
BBIABJIATH MOTEpU pabovero BPEeMEHHM M WX NPUYUHBI, TO-
3BOJISIET OCYIIECTBIISITH IPABUIIBHYIO OPraHU3aIHIO OILIATHI
TpyZAa, HAHUMATEb HE MPOCTO 00s3aH YUUTHIBATh (haKTHIE-
CKHM 0TpabOTaHHOE BpeMsI KaXK/IbIM PAOOTHUKOM, HO U Opra-
HU30BAaTh yUET SIBKH PaOOTHHUKOB Ha pabOTy U yXOJ ¢ Hee (CT.
133 TK).

Tabenp — yHUMBepcaJbHBIH HCTOYHMK HHpOpMAnuu 00
UCIIONIb30BAaHUU pabovyero BpeMeHH, TaK Kak JJaHHbIE Ta0eJIst
MOKHO HPUMEHSTH AJISI MOATBEPKICHUS TPYAOBOTO CTa)Ka
KOHKPETHOTO pabOTHHUKaA, aHain3a 3P(EeKTHBHOCTH CTPYyK-
Typbl NPEANPUATHSA, ONTUMHU3ALMUKU IUTATHOIO PACIUCaHUs,
COCTaBJICHUS] CTATUCTUYECKNX OTYETOB I10 TPYLY U T.II.

OnHako B HACTOsIIEE BPEMsI ICHTPAIM30BAHO YTBEPIK/ICH-
HoH (opmbl Tabesnst pabouero BpeMeHu He cyliecTByer. Jlo-
roe Bpems Ha TeppuTtopun Pecrybnukn bemapycs neictBo-
Bajo nocrta”oBieHue [ocynapcreennoro xomurera CCCP
o craructuke ot 28 gexadpst 1989 r. Ne 241 (c u3m. u nom.
28 mtous 1990 1. Ne 94 ) «O06 yTBep)AeHUH HOPM IIEPBUYHON
YUETHOM JIOKYMEHTAINH JUTS IPEANPHUATHIA M OpraHU3amnii,
KoTopoe yTBepxkaaino Gopmy Tabess [2]. B mociencreun o6a
MIOCTAaHOBJICHNS! OBUIM OTMEHEHBI ITOCTaHOBIEHHEM MUHU-
CTepcTBa CTATUCTHKU W aHann3a PecryOnuku bemapych ot
26 okrsi0pst 2007 T Ne 359 «O HenpyuMEHEHUH HEKOTOPBIX
mocTaHoBIeHNH TrocyaapcTBenHoro komurera CCCP mo cra-
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tuctuke». Hecmotpst Ha otmeny nanubix HITA, TpeGoBanus
yudeTa pabodero BpeMeHH B Tabee COMEPKUT 4acTh 2 cT. 133
TK. Kpome Toro, oOpamiaer Ha ce0s1 BHUMaHKE TOT (PAKT, 4TO
HEoOXOAMMOCTh BeJeHus Tabens ydera padouero BpeMeHH
otpakaetcst He Tonbko B TK, HO B psane npyrux HIIA, Ta-
knx Kak IlepeyeHp THUMOBBIX JOKyMeHTOB HammoHansHOTO
apxuBHOTO (oHna Pecrryonuku benapych, oOpa3syromuxcs B
MPOLIECCe JESTENBHOCTH TOCYIapPCTBEHHBIX OPraHOB, MHBIX
OpTraHM3alil ¥ WHIUBHUAYATbHBIX IPEANIpUHUMATENel, c
yYKa3aHHEM CpOKOB XpaHEeHHs! (YTBEpKAEH IOCTaHOBIIE-
HueM MuHnucrepcTBa toctuiu Pecnyonuku benapych ot
24.05.2012 1. Ne 140); ITonoxkeHHe O TOPSIKE TPOBEIACHUS
aTTeCTaIMK PabOYNX MECT 10 YCIOBUSM TPYAQ, YTBEPIKIACH-
Hoe nocraHoBieHneM Cosera MunucrpoB PecryOnuku be-
mapych ot 22.02.2008 1. Ne 253; mocranosnerne MuHHCTEp-
CTBa TPy/a M COIMaIbHON 3ammThl Pecrrybnuku benapych ot
07.07.2014 . Ne 57 «O HEKOTOPBIX BOMPOCAX MPEIOCTaBIIE-
HUSI KOMIIEHCAIIMH 110 YCIOBHUSIM TPY/ia B BUJE COKPAIIEHHOM
TIPOJIOJKUTENIBHOCTH pabouero BpeMeHW»; llomokeHune o
MOpsiIKEe 00eCIeueHHsI TOCOOUSIMU 0 BPEMEHHOM HETPYII0-
CIOCOOHOCTH ¥ TI0 OEPEeMEHHOCTH U poJaM, YTBEPKICHHOE
nocranoBinenneM Cosera Munnctpos Pecryonmuku berna-
pychb ot 28.06.2013 . Ne 569; nocranoBnenne Cosera Mu-
uuctpos Pecnyonmxu bemapycs ot 10.12.2007 . Ne 1695 «O
KaTeropusx pabOTHUKOB, KOTOPHIM HE YCTaHAaBIMBACTCS He-
HOPMHUPOBaHHBIH PaOOUMid ICHB» U JIP.

Taxum 006pa3om, 9T0OBI IMETH HH()OPMAIIHIO O 3aTpaTax
pabouero BpeMeHH pabOTHHKOB, HAHMMATEIO HEOOXOIUMO
BeCcTH Tabenb ydyera pabouero BpeMeHH. PyKOBOJCTBYSICH
TpeboBanusamu cT. 133 TK, HaHMMATETIO ClenyeT yCTaHo-
BUTH TIOPSIOK y4eTa HCIIONb30BaHMS PabOuero BpeMEHH
JIOKAJIbHBIMH TpaBoBbIMU akTamu (manee — JIITA). Taxum
JITTA moxet ObITh, HapuUMep, pa3zpadoranHoe «IlomoxeHne
0 TabeIbHOM yueTe pabouero BpeMeHH», KOTOPOE YTBEPAUT
Tabenp Kak obs3arenbHblid JITTA B opranusanuu, yCTaHOBHT
(opMy 1 OCHOBHBIC TIpaBMIIa BEICHUS Tabeist, 00S3aHHOCTH
OTBETCTBEHHBIX JOJDKHOCTHBIX JIUII 32 BEJICHUE Talels U Ip.
[Ipu 3TOM ClleyeT UMETh B BHLY, YTO TaOeb yueTa pabodyero
BPEMEHHU HE SIBISETCS PACHOPSIUTEILHBIM JTOKYMEHTOM U B
CBSI3M C 3TUM HET HEOOXOANMOCTH €ro yTBEpPXKJCHUE PYKO-
BOJIMTEIIEM.

Kpome Toro, tabenms ydera pabouero BpEMEHH CIIY)KUT
OCHOBaHHEM JUIsl HAUUCIICHUS 3apa0OTHOW TUIaThl M B ycTa-
HOBJIGHHbIE HAHMMAaTeJIEeM CPOKH MepeaeTcs B OyXraJTepHIo
JUIS BEAGHUSI PAcUETOB, a TAKXkKe TaOelb ITOATBEPKAACT, UYTO
pabOTHHK JIeHCTBUTENBEHO OTpabOTall IOJOKEHHOE KOJH-
YeCTBO BPEMEHH U 3apIliarta eMy HauucieHa 00O0CHOBaHHO.
CrnenoBarenbHO, TaOENb SIBISIETCS IEPBUYHBIM JOKYMEHTOM,
1 €ro HaJM4HE B JIOKYMEHTO000pOoTe OyXydeTa MpeapHsTHS
00s13aTeIBHO.

B HOMeHKIIaType nien OyXraiarepuu, KoTopas BEAETCsI CO-
IJIaCHO TOCTAaHOBJIIEHWI0O MuHHcTepcTBa roctunnu Pecry-
onuku benapycs ot 24.05.2012 . Ne 140 (pex. ot 30.09.2021
. Ne 184) «O mepedne THIIOBBIX TOKyMeHTOB HarmonansHo-
ro apxuBHoro gouna Pecriyomiku benapyce» [3], mpexycma-



TPHUBACTCSl XPaHEHHE JOKYMEHTOB IO HAYNCIICHUIO 3apadoT-
HOW IIaThl paboTHHKaM (Tabens yuera pabouero BpeMeHH,
pacyeTsl, CIIPaBKH U JIp. — 3 Tojia MOcJIe MPOBEACHHS HaJIO0TO-
BBIMHU OpTraHaMH IIPOBEPKHU COOTIOAECHHSI HAJIOTOBOTO 3aKOHO-
JarenbeTBa). Ecii HamoroBbIMu opraHamu poBepKa coouo-
JICHNS] HAJIOTOBOTO 3aKOHOJIATENILCTBA HE MpoBomiIack — 10
ner (1. 468,469 Ilepeuns).

Kpome toro, Tabenb Hy)XeH HPEIIPUITHIO IIPU CHOPax C
paboraukamu. HamprmMep, 00s3aHHOCTB JOKa3aTh MPOTHBO-
MIPaBHOCTHh M caM (hakT HESBKM Ha paboTy Bo3yaraercst Ha
Hanumarensi. K cpeicTBam 10ka3bIBaHUsI OTHOCSITCS JaHHbIE
ydeTa pabouero BpEeMEHH, IPyTHe JOKa3aTelbcTBa. Bax-
HEHWIIMM CpEeJCTBOM JIOKAa3bIBAHUS SBISETCS Talbelb ydera
pabouero BpemeHH. JIOKYMEHT, CBHJETENLCTBYIOLIMH 00
0TpabOTaHHOM BPEMEHH, MOXET IMOTPeOOBATHCS PaOOTHH-
Ky, HaIpuMep, €CIIM OKaXETCs, YTO B €0 TPYIOBYIO KHIKKY
BHECEHA HEIPaBUJIbHASI 3alIMCh O KAaKOM-JIMOO nepuoe pa-
0O0TBI, TO ero He0OXOMMO OyAET MOATBEPANTH JOTOTHUTEIb-
HBIMH JIOKYMEHTaMu. B kauecTBe Takux JIOKyMEHTOB IIPHHU-
MaroOTCsl CIPAaBKH, BbIJaBacMble HAHUMATEISIMH, BBINUCKH
13 TIPHUKA30B, JIUIEBbIC CUeTa U, KOHEUHO K€, Ta0EIN ydeTra
paboyvero BpeMeHH.

Crenyer OTMETHTB, YTO B HACTOSIIEE BPEMs B 3aKOHO-
JTaTeIbCTBE OTCYTCTBYIOT TpeOOBaHMS K OOO3HAYCHUSM,
KOTOpBIE MPOCTABISAIOTCS B Tabene pabouero Bpemenu. [1o
9TOHW NpPUYMHE, JyMaeTCsi, MOXKHO BOCIIOJb30BaThCSI paHee
YTBEPKIEHHBIMU 0003HAYEHUAMH, yKa3aHHBIMU B IHCTpyK-
UM TI0 3aMOJHEHHI0 (OPM TOCYAapCTBEHHOW CTaTHUCTHU-
YECKOM OTYETHOCTH MO TPYILY, KOTOpas Oblla yTBEpKIeHa
MOCTAaHOBJICHNEM MUHNCTEPCTBA CTaTUCTUKH M aHAlIU3a
Pecnyonmuku benapycs ot 17.09.2001 1. Ne 80 (B Hacrosimee
BpeMsi MPU3HAHO YTPATUBIIUM cuiy). UTo Kacaercs aeii-
CTBYIOIIIETO TIOCTaHOBJIEHUsT HalmoHanbHOTO craTtucThye-
ckoro komutera Pecnyommkn benapycs ot 20.01.2020 1. Ne
1 «O0 yTBepkJeHUHM YKa3zaHUH 110 3alojJHEHHI0 B (opmax
TOCYJapCTBEHHBIX CTAaTUCTUYECKUX HAONIONCHUI CTaTUCTH-
YeCKHUX MOKa3aTenel no Tpyay» [4], ToO OHO He COAEPIKUT yC-
JIOBHBIX 0003HAYCHUI BHUJIOB 3aTpar paboyero BPEMEHHU IS
BO3MOYKHOTO HCIIOIb30BAHUS B TaOENsIX ydeTa HCIONIb30Ba-
HUsI pabovero BpeMeHH. B TaHHOM MOCTaHOBICHUH pacdeT
«SIBOK» U «HESIBOK» Ha paboTy Ipu yueTe padbodyero BpeMeH!
SIBISIETCSI YCJIOBHBIM, a MIPU PacyeTe «HESIBOK» UCIIOIb3YIOT-
s BCETO /IBA YCIIOBHBIX 0003HaueHus: B BbIXonHOI feHb; b
BpeMeHHasi HETPYI0CIIOCOOHOCTb.

CrnenoBarenbHO, TaK KaK HET YCTAHOBJICHHBIX HA 3aKO-
HOZIATEIbHOM yYPOBHE YCJIIOBHBIX 0003HAYCHUH JUTS BEACHUS
Tabess pabovyero BpeMeH!, MOKHO YTBEPUTh UX Ha JIOKaJIb-
HOM ypoBHe. [l1s1 3TOro B MpUKa3e OpraHu3aluu HeoOXoau-
MO yKa3aTh, Kakue 0003HaueHus1 OyIyT MPUMEHSTHCS B Ta-
Oee ucroNIb30BaHKs pabodyero BpeMEHU: HOBBIC HIIM paHee
JIefICTBOBABILIHE.

Hcxons n3 Toro, uto Tabesp ydera pabouero BpeMeHH —
9TO MEPBUYHBINA JJOKYMEHT, B HEM HE J0JDKHO OBITh HCIIPaB-
JICHUH.

Takum o0OpaszoM, Tabenb ydera pabodyero BpeMeHH — 3TO

JIOKyMEHT, TIpeHa3HaYeHHbIN 11 1) yueTa dakTndeckn oT-
paboTaHHOTO WM HE OTPA0OTaHHOTO BPEMEHH KOHKPETHBIM
paboTHHKOM; 2) KOHTPOJS peknMa pabodero BpeMeHH! ycTa-
HOBJICHHOTO NIPaBHJIaMU BHYTPEHHETO TPYOBOTO pacIopsii-
Ka B KOHKPETHOH opraHu3anuy; 3) cUcTeMaTHU3alliu OTpa-
60TaHHOTO BPEMEHHU U pacdeTa OIIaThl TPyAa KOHKPETHOTO
paboTHHKa; 4) I CTaTHCTHYECKOW OTYETHOCTH MO TPYAY
KOHKPETHOM OpraHU3aIiH.
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nocranopieHnst Mutiocta ot 30.09.2021 r. Ne 184 // KoucyasrautlLioc:
benapycs / OO0 «lOpCrexrp», Hat. nentp npasosoii madpopm. Pecrr. Be-
napych. — MuHck, 2022.

4. 006 yTBep)kACHNH YKa3aHUI [0 3aM0IHEHUIO B JOPMax rocy1apcTBeH-
HBIX CTATHCTUYECKUX HAOIONCHUN CTATHCTUUECKUX ITOKa3aTeNIeH 110 TPYLy
[DnexrpoHHbIii pecypc] : mocraHoBIeHHE HalmOHAIBHOTO CTaTHCTHYECKO-
ro xomutera Pecniybnuku Benapycs ot 20.01.2020 r Ne 1 // KoHcynbrant-
Imoc: Benapycs / OO0 «lOpCnekrp», Hau. neHtp npaBoBoit uu(opMm.
Pecn. benapychk. — Munck, 2022.

HEOBOCHOBAHHBIN OTKA3
B TIPUEME HA PABOTY

Ilonkoe EM. (BUII, Mozuneg)

Ha coBpeMeHHOM 3Tame pa3BUTUS TPYHLOBBIX IIPaBOOT-
HOIICHUH B OOIIECTBE yIesieTcs MHOTO BHUMaHUs HOPMaM
TPYAOBOTO 3aKOHOJATENbCcTBA. Bexp mpoliema B Hapylie-
HHUHA HOPM TPYAOBOIO IpaBa CO CTOPOHBLI HAHUMATENs UMe-
€T OIPEACIICHHYIO IOIYISIPHOCTD CPEIy Pa3IHYHBIX CIOEB
HACCIICHUSL.

CﬂeﬂyeT OTMCTHUTH, UTO Ha CeFO}IHﬂHJHI/Iﬂ JACHb KaXXKIOMY
YeJIOBEKY, I'PaXKIaHUHY, IPEJOCTABICHO MIPaBO HA TPYX Kak
HanOosee JOCTOWHBIN CIOCOO CaMOyTBEPIKICHUS, a TaKKe
IIPaBoO Ha BBIOOD Mpodeccuu, pojia 3aHsATUH U PabOTHI B CO-
OTBETCTBHHM C IIPU3BAHUEM, YTO HEIIOCPEACTBEHHOTO 3a(hUK-
CHPOBAaHO M YPETYIMPOBAHO HOPMaMH TpyaoBOTO Kojekca
Pecniyonuku benapycs (nanee — TK).

B cOBpeMEHHBIX YCIIOBHSX BOIPOCH SKOHOMHYECKOTO MO~
JIOKCHHUS M MaTepPHAILHOTO 00ECIICUCHHUs! Pa3INYHbIX CJIOCB
HaceJIeHUs IPHoOpeH ocTphlid xapakrep. CHIKEHUE YPOB-
HS KU3HU OOJIBIIEH YacTH HaceNeHus, 6e3paboTuia, a TaKxkKe
pas3BuTHE (GOPM IUIATHOTO 0OPa30BaHMs MM WHBIX TIATHBIX
YCIyT NMpUBOAUT HACCIICHUEC K MMOUCKY JOMNOJHUTCIbHBIX 3a-
pabotkoB. Ctpemsich HaiiTh paboTy, KoTopas Hanboee mo-
HO Moria Obl OTBeYaTh MOTPEOHOCTSAM YEJOBEK, B HBIHEII-
HUE BPEMsl IOCTATOYHO CJIOKHO, TOCKOJIBKY JIOBOJIBHO YacTO
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BCTPEYACTCsl OTKAa3 CO CTOPOHBI HAHMMATEJCH B MpHEMe Ha
paboty. B cBsi3u ¢ 3TUM 0co00€ 3HaUeHHE IPUOOpeTaeT Mpo-
HeJypa OCIapuBaHUs OTKa3a B 3aKIIOYCHUH TPYLOBOTO J0TO-
BOpa ITyTeM TPU3HAHUSI €r0 HEOOOCHOBAHHBIM.

[IpoGiiema B HEOOOCHOBaHHOM OTKa3€ B TPYAOyCTPOICTBE
JOCTAaTOYHO PAaCHPOCTPAHEHHAs B COBPEMEHHOM OOIIECTBE
U TpeOyeT Cepbe3HOro BHUMAaHHsS, KaK CO CTOPOHBI TOCY-
JIApCTBEHHBIX OPraHOB, TaK U CO CTOPOHBI Ipax<iaH. Yaie
IOPYTUX PUCKYIOT IIOJIYYHTh OTKa3 JIMIa, OOJNajaroliue B
CHJIy CBOETO CEMEHHOTO MOJOKEHUS UITH COCTOSIHUS 310PO-
Bbs JOTIOJTHUTCIIbHBIMU TPYAOBBIMU I'apaHTHUAMU: HAIIPUMED,
OepeMeHHBIe ¥ UMEIOIINE JeTel KEHIMHBI, HHBAJIHUABL, Ybs
TPYAOCHOCOOHOCTh BBH/Y NEPEHECCHHBIX 3a00JCBaHUI He-
CKOJIBKO CHU3WJIACh. YCTPOUTHCS HAa paboTy mpoOsieMaTuyHO
U TeM, 4ell Bo3pacT OJIM3UTCS K IEHCHOHHOMY.

JleiicTByrolee 3aKOHOAATEIBCTBO PEoaraeT cBo0oLy
HaHMUMaTelsl B 3aKJIF0YEHHH TPYIOBOTO JIOTOBOPA C MPETEH-
JIEHTaM{ Ha BaKaHTHOE paboduee MECTO: MpHeM Ha padoTy
KOHKPETHOTO COMCKATeIIsl SIBJISACTCS IIPABOM, a He 00sI3aHHO-
CThbIO HaHMMares1. BMmecte ¢ TeM 0TKa3 B TpyaoycTpoicTBe
JTOJDKEH OBITH TPAMOTHO 000CHOBaH [2].

3anper HEOOOCHOBAHHOTO OTKa3a B 3AKIIOYCHHH TPYIO-
BOTO JIOTOBOpa C OT/ENbHBIMU I'PaKAaHAMU Halllell CBOe 3a-
kperuterne B cT. 16 TK [1]. Hopmsr cT. 16 BmIO9aroT B ceds
HanboJee PaclpoCTPaHEHHBIC M COLMAIBHO 3HAYUMBIE 00-
CTOATCIILCTBA, T.K. UMCHHO JJaHHAad KaTCropus rpaxiaaH HY-
JKIAETCs B IONOJHUTEIBHOM IPABOBOM 3alllUTE CO CTOPOHBI
rocynapctBa. Tem He MeHee, HECMOTPsI Ha 3allpelieHue Heo-
OOCHOBaHHOI'O OTKa3a, MO0JA00HBIE HAPYIICHHS BCTPEUAIOTCS
PETYISPHO, YTO CBHACTEIBCTBYET O CIIa00OM MEXaHNU3Me KOH-
TPOJISL M PETYJIUPOBaHHS MOIOOHBIX TPYIOBBIX OTHOIICHHUIT
CO CTOPOHBI TOCY/IAPCTBA.

BonpIIMHCTBO YUEHBIX IPABOBEIOB, MPAKTHKOB, Pa3iny-
HBIX CIICIMAIICTOB B 0ONACTH TPYHIOBOTO MpaBa YKa3bIBAIOT
Ha HEOOXOAMMOCTh JIETAJILHOTO OIPE/ICNICHHs, Beb B I0pH-
IMYECKOH JMTepaType Ha CErOQHAIIHHUI eHb, OTCYTCTBYET
€IMHOE MHEHHUE 10 TIOBOJLY TOT'0, YTO CJIEAYeT TOHUMATh MOJT
HEOOOCHOBaHHBIM OTKa30M B IpHeme Ha pabory. B Hopma-
THUBHBIX MIPABOBBIX aKTax 3apyOexHbIX cTpaH, EADC He co-
JEPKUTCSI JIETaIbHOTO ONPEICIICHNE JaHHOTO TePMHUHA.

Hcxonst M3 MOCIEAHUX TPAKTOBOK OINpeJesieHus] Heo0o-
CHOBAaHHOTO OTKa3a, 3TO OIpE/eIeHHbIE NMPUYNHBL, Ha KO-
TOpPBIC CCBHUIAIOTCS HAaHMMATENU B IMUCBMEHHOH (opme, He
MMPOTUBOpCHAITUEC U HE OTHOCAIUECCSA K MOPAJIbHO-ICJIOBBIM
KayecTBaM I'pakJaHNHA, TIOCTYIAIOMIETO Ha padoTy.

V3 nmaHHOTO OmpeneneHus CIeAyeT, 4yTo 4YeTkas ¥ 000-
CHOBaHHasA periiaMeHTalusd MOpaJbHO-ACIOBBIX Ka4€CTB
SBJIICTCS OCHOBOIIOJIATAfOIIMM MOMEHTOM IIPH OIpenete-
HUH O0OCHOBAaHHOCTH JIHOO kK€ HEOOOCHOBAaHHOCTH OTKa3a
B npueMe Ha padory. Bo Bcex ciydasx, IperyCMOTPEHHBIX
TK wnu WHBIMH HOPMATHBHBIMH IIPABOBBIMH aKTaMH, IO
TpeOOBaHHI0 PaOOTHUKA WIIM MHOTO YIMOJHOMOYEHHOTO Op-
raHa HaHUMAaTCJib 06;13yeTc;1 HU3BCCTUTH O MOTHBAxX OTKasa
B NMMCHBMEHHOM (popMe He TO3IHee TpeX IHEH mocie obpa-
LICHHMS, UHAYe PAOOTHHUK, IPAXKIAHUH, HUMEET MOIHOILICHHOES
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Takum o06pa3oM, HEOOXOOMMO OIPECeTUTh JIETaTbHOE
orpeziereHne HeoOOCHOBAaHHOTO OTKa3a B 3aKJIIOUYEHHE TPY-
JIOBOTI'O JIOTOBOPA, & TAKXKE YCTAHOBUTD ONPEAEICHHBIC CaHK-
IIMM B OTHOLICHHH HEIOOPOCOBECTHBIX HAaHMMaTeJed NpH
BBISIBIICHUH TAKUX CITy4Yacs.
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JUYHBIN 3AKOH B MEXKJIYHAPOTHOM
YACTHOM ITPABE

IIpovisrcok A.FO. (BUII)

Teopernueckue BONPOCHI, KACAIOIIUECS KATErOpUaIbHOTO
anmnapara MeXIyHapOJHOTO YaCcTHOTO IIpaBa, BCETJa ObLIH
CIIOKHBIMH W HEOIHO3HaYHBIMHU. IIpaBoBOe MOJIOXKEHHUE
JIMLAa B MEXKIYHAapOJHOM YaCTHOM IIPABE XapaKTEpU3YeTCs
MOCPEACTBOM psiia JOKTPUHAIBHBIX KOHCTPYKIMN: JTMUHBIH
CTaTyC, TMYHBIA 3aKOH, TEPPUTOPHAIILHBINA 3aKOH (3aKOH Me-
cTonpeObIBaHUS ), 3aKOH IPAKIAHCTBA, 3aKOH MECTa KUTEIb-
cTBa (IOMHIIMINSA) U APYTHE. 3aKOHOAATEIFHOE PEryIHpOBa-
HHE B 3TOM BOIPOCE JOBOJIFHO 3aITyTaHHO U B PSJIE CIIydacB
nporuBopednBo. OOUIINe MPaBoOBBIX KATErOPHid, COIEPIKAHUE
KOTOPBIX C TOYHOCTBIO HE OIPEIEIEHO U KOTOPHIE HCIIOJb-
3ylOTCSl U1l 00O3HAUCHUS! HEKMX OTTEHKOB FOPHIMYECKOM
ﬂeﬁCTBHTeHbHOCTH, 4aCcTO CBHUACTCIILCTBYCT O TEXHUYCCKUX
HEJI0CTaTKaX 3aKOHOJATENLHOTO PErynupoBaHus. B atom
CMBICIIC HHCTUTYT JIMIIA B MEX/YHapOJHOM YacTHOM IpaBe
IIPE/ICTABIISIETCS IOBOJIBHO HENIPO3PauHbIM.

B cootBercTBuH ¢ conepxkanueM cT. 1104 I'paskganckoro
koztekca Pecrry6nku benapycs (nanee — I'K), mpaBocmoco6-
HOCTB U JICECIIOCOOHOCTh (PU3UUECKOTO JIUI[A OTPEICIISFOTCS
€ro JINYHBIM 3aKOHOM. [Ip1 3TOM «MHOCTpaHHBIE TpaskAaHe U
nna 6e3 rpakaaHcTBa Mmojb3ytores B Pecryonike benmapych
IpaKAaHCKOW MPaBOCIIOCOOHOCTBIO HapaBHE C Ipa)kIaHaMH
Pecny6nmuku Benapycs, ecn mHOEe He omnpeneneHo KoHcTH-
TyLUeH, 3aKOHaM1 M MEXTyHapOJAHBIMHU JJoroBopamu Pecrry-
onuku benapyck». AHaJIOrn4HO pelieH Borpoc u B ¢T. 1196
I'K Poccuiickoit ®denepanumu.

Kak crpasemmBo ormeuaer JLII. Anydpuesa, «uHO-
CTpaHHBIC TpaxkiaHe, o0Jaaas OIPEICICHHBIM 00bEMOM
MIPaBOCTIOCOOHOCTH, KOTOpasi MPEIOCTaBICHa UM COOCTBEH-
HBIM (OTEUECTBEHHBIM) IIPABOIIOPSIAKOM, BO BPEMs CBOETO
NpeObIBaHKsI HA TEPPUTOPHH JPYTOro rOCyAapcTBa HE BIIpa-
B€ CCBUIAThCS HA TOT 00BEM MPABOMOYMH, KOTOPHIMU OHH
pacronaraioT B CBOEM TrocynapcTae. B To ke Bpemst 00beM
IIpaB, KOTOPBIMUA HaJEJI€Hbl HHOCTPAHHBIE TPAXKAAHE B IPY-



TOM TOCY/IapCTBE, 3a4acTyl0 MOJKET OBITh OoJiee 3HAYUTEIIb-
HBIM, HCXKCJIN TOT, KOTOpLIﬁ OHH UMCHOT B CBOEM OTCUECCTBE»
[3,c. 1].

B takom ciydae HESCHO, KaKOBO PEaJbHOE COfIEp)KaHUE
HopMbl 'K 0 TOM, 4TO mpaBOCOCOOHOCTH JIMIIA ONpeieisi-
eTcsl ero JIMYHBIM 3aKoHOM. Ha camom nene rpaskmaHckas
MIPaBOCIOCOOHOCTD JIUIA B COOTBETCTBYIOIIEM T'OCYAapCTBE
OIIPEIEIISIETCS HE €r0 «JIMYHBIM 3aKOHOMY, & TEKYILIIUM CTaTy-
COM B JJaHHOW KOHKPETHOM cTpaHe.

MakcumanabHONW TpaskJaHCKOW MPaBOCHOCOOHOCTBIO 00-
JIaal0T TpaXKAaHe TOCYyAAapCTBa; 3aTeM WAYT MHOCTPAHIIBI,
MOCTOSTHHO TIPOXKMBAIOLIINE HA €ro TEPPUTOPHHU; TOpaszio
MEHBIIE TPAXK/IAHCKUX TPaB MOT'YT UMETh BPEMEHHO TIPOXKHU-
BalOIMEe MHOCTPAaHHbIC IPaXKIaHe U JIMIa 03 IPaXkIaHCTBa;
€I€ MEHBIIE — BPEMEHHO TPeOBIBAIONINE 1, HAKOHEII, MH-
HUMaJIbHBIH 00bEM I'paskIaHCKON IPaBOCTIOCOOHOCTH Y JIUII,
CIEIYIOUINX Yepe3 TEPPUTOPHUIO TaHHOTO rOCy1apcTBa TpaH-
3uToM. COOTBETCTBEHHO, IPaKAAHE OIHOTO U TOTO XK€ rocy-
napcra, Hanpumep, OPI, nmeror B Pecnybnuke bemapych
MPaBOBON CTaTyC, OMpelesieMblid (a) 3aKOHOJATeIbCTBOM
Pecny6onmuku Benmapych, u (0) pa3smu9HBIA AT KaXXIOTO U3
HUX B 3aBHCHMOCTH OT LIEJICH HaXOXKACHHUS Ha TEPPUTOPUH
Pecnyonuku Benapyce.

B c1. 12 [TakTa 0 TpakOaHCKHUX U MOJUTHYECKUX MPaBax
TIPE/yCMOTPEHO, YTO «KKIBIH YETIOBEK MMEET MPaBO MOKHU-
JIaTh JIFOOYIO CTpaHy, BKJIFOYast COOCTBEHHYIO».. [10 MHCHHIO
I'b. ba3zaeBa, TUYHBIN 3aKOH TPEACTABIACT COOOH OCHOBO-
nonararontyro kareroputo MUII, a npuHINT TMYHOTO 3aKOHA
pUoOpeTaeT KayecTBa OJHOTO M3 OCHOBHBIX Hauall MEXIy-
HApOIHOTO YacTHOTO Tpasa [4, c. 18].

[Ipexnae Bcero, camMa KOHCTPYKIHMS «JIMYHOTO 3aKOHA»
0azupyercst Ha JIOBOJIbHO COMHHUTEIILHOM TE3UCE O TOM, 4TO,
MepEMEIIasiCh Yepe3 TPAHUIIbI, JTUIO «BO3UT 3a cO00I» mpa-
BOBOH cTaryc, MpelOCTaBICHHBI €My COOCTBEHHBIM TOCY-
napcrBoM. I'b. bazaes, ccputasich Ha O. Pabensi, mpuBoauT
B KAQUeCTBE «OOIIETIPU3HAHHOTO» MOJOKEHNE O TOM, UTO BO-
MIPOCHI, KacaloIINeCs JIMYHOTO CTaTyca YeJIO0BeKa, JOJDKHEI
BCETAa pEeryjimpoBarbCsa OAHUM U TEM KE ITPaBOM, HE3aBUCH-
MO OT TOTO, T/I€ 3TOT YEJIOBEK MOXKET OKa3aThCsI U IJIE NMEIH
MecTO (haKThl, B pe3yJbTare KOTOPHIX TaKOH BOMPOC BO3HHUK
[4, c.18].

HeiHe neficTByrolee 3aKOHOIATENbCTBO, KAK U B CIYYae ¢
(U3MUECKIMU JTUIIAMH, BBOAUT MOHSATHE «JIMIHOTO 3aKOHAY,
oA KOTOPBIM MOHMUMACT 3aKOH MECTa YUPCIKIACHUA HOPpUIN-
YECKOT'0 JIMIA. 3/1eCh BOOOIIE HEMOHSITHA POJIb KOHCTPYKLIUH
(JTUYHBIA 3aKOH», €CIM OHA WICHTHYHA IOHATHIO «3aKOH
MeCTa yupexaeHus». BriosHe 1ocTaTrouHON pecTaBIIsieTcs
HOpMa, COIVIACHO KOTOPOH TMpaBOCYOBEKTHOCTH FOpUANYE-
CKOTO JIMIIA, a TaKKe OpraHn3alii, He SIBISIONICHCS 10pu-
JIMUECKUM JIMLOM, OTIPEAEISIeTCs] 3aKOHOM CTPaHbl, IJ€ 9TO
JIUIIO yUPEXJIEHO.

Pestomupyst ckazaHHOE, OTMETHM, YTO B TaKOil MHOTO-
00pa3zHON ¥ CIOKHOI cepe Kak MeXIyHapOJAHOE YaCTHOE
IIPaBO 3aKOHO/ATEIh JTOJKEH OBITh OCOOEHHO JIEITMKATHBIM C
TepMHUHOJNOTHeH u hopmyarpoBkamu. Harpomoxxaenue 6e3

0c000i1 Hy>K/Ibl KOJUTU3UOHHBIX MMPABHJI, H3THIIHSIS JCTAIU-
3aiust 1 TeM OoJjiee BKIFOYEHHE M30BITOUHOI JIyOnupyroleit
TEPMHHOJIOTHH BPOJIE PACCMOTPEHHOTO BBIIIE «JIMIHOTO 3a-
KOHa» HE CIOCOOCTBYET TPAHCIAPEHTHOCTH M (P (EKTHBHO-
CTH TIPAaBOBOIO PEryJIMpOBaHHsI, @ HA000POT, CO3MACT ITOYBY
IULSI CIIOBECHO# SKBUITHOPHCTHKY U HETIPEICKa3yeMOCTH CY-
JEOHOTO PELICHUSL.
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MOKET JIM HOTAPUYC
SAIIUTUTD UMYIIECTBEHHBIE ITPABA
HECOBEPHIEHHOJIETHUX
TP YIOCTOBEPEHUH BFPAYHOI'O
JOT'OBOPA C UX YHACTHEM?

Ilyxonma H.B. (FHII)

B cootBerctBun ¢ 3akoHoM Pecnyonuku Benapyce «O
HOTapuaTe ¥ HOTAPHAIBHOHN NEATETHHOCTI» HOTApUYC OCY-
IICCTBISICT 3aIIUTY MIPAaB M MHTEPECOB IPaXkIaH, a CIICI0Ba-
TCJIbHO, U IpaB HECOBCPIICHHOJICTHUX IIYTEM COBCPUICHUA
HOTapHUabHbIX JEHCTBUM.

HorapmanpHOe neiicTBHE — YIOCTOBEPEHHE OpavyHOTO
JIOTOBOpA C YYaCTHEM HECOBEPILICHHOJIETHETO — MOXKHO pac-
cMaTpuBaTh Kak S(PQEKTHBHYIO 3alIUTy HMYIIECTBEHHBIX
TIpaB JIUII, HAMEPUBAIOIUXCS BCTYIHTh B Opak M HE TOCTHUT-
KX BOCEMHAIIATUIICTHETO BO3PACTa.

Crnemyer OTMETHTb, YTO HOTApPHYC, OCYIISCTBIISAS 3alllH-
Ty UMYIIECTBCHHBIX TPaB HECOBEPIICHHOJICTHUX, TIPH YIO-
CTOBEPECHUH OPAYHOIo TOrOBOPA CTAJIIKUBACTCS C KOJUTH3HEH
3aKOHOJIATEIhCTBA, KOTOPAsk 3aKIIOYACTCS B CIETYIONMEM: B
COOTBETCTBUH C CEMEWHBIM 3aKOHOAATEIILCTBOM OpaK MOXKET
6I>ITb 3aKJIFOUCH MEXKAY I'paK1aHaM, JOCTUTTIMMHU BO3pacTa
BOCEMHA/IIIATH JIET.

B Kopexkce o Opake u ceMbe TIepEUUCICHBI HCKITFOYATEITb-
HbIE O00CTOSITEIBCTBA, MO3BOJISIFOIINEC HECOBEPIICHHOICTHE-
My BCTYOHTH B Opak 0 AOCTIDKEHHS BO3pPacTa BOCEMHAJ-
LATH JIET, 9TO BJICYET MPHOOPETCHNUE HECOBEPIICHHOICTHIM
JIEeCIIOCOOHOCTH B MOJHOM 00BEME U, KaK CIIEACTBHUE, [IpaBa
3aKJTIOYNTH JF000IT TOTOBOP, B TOM YHCIIe U OpavdHbIH, 10 J10-
CTIDKCHHSI COBEPIIICHHOICTHS.

Cyl1ecTBYIOT pa3IMyHbIe TOUKH 3PEHHs IO BOIPOCY BO3-
MOYXHOCTH 3aKJIOUEHHsI OpayHOro IOTOBOpa JIMIIAMH, HE
JMOCTUTTITUMH BOCEMHAIIATHICTHETO BO3pacTa, CaMOCTOs-
TEJIbHO, 0€3 CoIackst 3aKOHHBIX MPEACTaBUTEINICH U JIHILI, UX
3aMEHSIOMINX, a TAKKE O CPOKAX 3aKIFOUCHHs OpavHOTO J10-
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roBopa (0 MOMEHTa rOCyIapCTBEHHOW PErHCTpanuu Opaka
WJIM TIOCTIE HEee).

[To muenmuro C.M. PeytoBa u M.C. 3akannHoii, OpauHbIit
JIOTOBOP HEOOXOIUMO OTHOCHTH K CIICJIKaM, KOTOPBIC MOTYT
OBITH COBEPILICHBI TOJIBKO JICCCIIOCOOHBIMH IPaKIaHAMH, J10-
CTUTTIIMMHU BOCEMHAANATHIICTHETO Bo3pacTa. [Ipnobpererne
BO3MO)KHOCTH 3aKJIFOUCHHS Opaka 10 BOCEMHAIIATH JIET B
COOTBETCTBUH C HOPMaMHM I'Pa’kJaHCKOTO 3aKOHO/AATEIhCTBA
HE BJIEYET BO3MOXKHOCTH 3aKJIIOUCHHS OpavyHOTO JOTOBOpA
[1, c. 92-93].

I[l/laMeTpaﬂbHO IMPOTUBOIIOJIOKHOC MHCHUEC BbICKA3bIBAIOT
b.M. Tl'onrasno u I1.B. KpameHMHHUKOB, KOTOPBIE MOIAraroT,
YTO OpavyHBI TOTOBOP MOXKET OBITH 3aKJIFOUCH JIUIIOM, BCTY-
MUBIIUM B Opak J10 AOCTHKEHHsI cOBeplIeHHoeTus 2, ¢.10].

B cBs131 ¢ 3THM HEOOXOTUMO OTMETHUTb, YTO HOTAPHUYC TIPH
YIOCTOBEPCHHUU TAHHOTO HOTAPHAIBHOTO ACUCTBUS JOJDKCH
CaMOCTOSTEJILHO HAHTH CIIOCOOBI pa3pelicHUs KOJLTHU3UiT 3a-
KOHOJIaTeIbCTBA, BO3HUKAIOMINX M3-32 MIPOTHBOPEUNI HOPM
CEMEHHOTO W TPa)KTAHCKOTO 3aKOHOIATEIIECTBA, MPH 3TOM
HOTapUyC HE JIOJDKEH 3a0bIBaTh, YTO OH IPH YAOCTOBEPEHUH
HOTapHaJIbHBIX ICHCTBH, B TOM YHCIIE M OpPadIHOTO OTOBOPA
C y4acTHEeM HECOBCPIICHHOICTHETO, BBITOIHSICT IPEBEHTHB-
HYI0 (QyHKIHIO, HANIPABJICHHYIO Ha PEJOTBPAILEHUE CIIOPOB
1 Ha 3alIATy UMYIIECTBEHHBIX MPAB TPaxIaH.

CrnemyeT MOMHUTB, YTO OpavHBIA TOTOBOP HE TOJHKEH CTa-
BUTH OJIHOI'O U3 CYIPYyIOB B KpalHE HEBBITOJHOE JI HEro
MMYIIECTBEHHOE ITOJIOKEHUE, B 3TOM M 3aKIIOYACTCs eIlle
OITHAa TPaHb MPEBEHTHBHON (YHKIMH HOTapWaTa B 00JacTH
3alIUThl UMYIIECTBEHHBIX MIPaB HECOBEPUICHHOJICTHETO.

B cooTBeTcTBHE C 3aKOHOM Ha yAOCTOBEpEHHE OpadgHOTO
JIOTOBOpA PacIpPOCTPAHSIOTCS BCE MPaBHiia, IPEAYCMOTPEH-
HBIE Ul COBEPILEHUS JII0O0ro MHOTO BHJIA HOTapHaIbHOTO
netictBuss. Ho 0COOEHHOCTBIO TaHHOTO HOTAPHAIBHOTO JICH-
CTBUS SIBJISIETCS TO, YTO HECOBEPIICHHOICTHHHA, TPH3HAHHBIN
JIeecriocOOHBIM 10 JOCTHIKEHHS BO3pacTa BOCEMHAJILATH
JIET B pe3yabTaTe BCTYIUICHHWS B Opak WM SMaHCHITAIUH,
3aKIII0YacT OpayHBIH OTOBOP 0€3 y4acTHs 3aKOHHBIX MPE-
CTaBUTEJICH MJIU JMh, UX 3aMCHAIOIUX, U COITIaCusa OpTraHOB
OTICKH U TIONICYNTEIHCTRA.

HekoTopble y4eHBIC-FOPUCTHI M MPAKTHKH TPHUICPKIBA-
IOTCSI MHEHHS O BO3MO)KHOCTH 3aKJIIOYEHUS JJAHHOTO OpavyHo-
TO JOTOBOpPA JI0 TOCYAAPCTBEHHON peTHUCTpauu Opaka, HO ¢
coracHs 3aKOHHBIX TPEICTABUTEIICH HECOBEPIICHHOICTHETO
WUJTH JIHIL, UX 3aMeHsttomuX. OIHAKO, Ha HAll B3IISL, OpavHbId
JIOTOBOP C YYacTHEM HECOBEPIICHHOJIETHETO MOXKET OBITH
YIOCTOBEPEH TOJNBKO MOCIE TOCYNAPCTBEHHON PETUCTPAIUH
Opaka B opraHax M y4peKAeHUsIX (3arc, KOHCYJIbCTBO U T.J.),
Ha KOTOPBIE B COOTBETCTBHH C 3aKOHOJIATEIIHCTBOM BO3JIOXKE-
Ha JaHHas (QYHKIHS, 9YTO UCKIFOYUT BO3MOKHOCTB 3JIOYIIO-
TpeOJIEHUI CO CTOPOHBI 3aKOHHBIX MPEACTABUTEICH U JIHII,
WX 3aMEHSIONINX, a TaKKe WX JAABJICHHUS Ha HECOBEPIICHHO-
JICTHET0, HAMEPEBAIOIIETOCS BCTYITUTh B Opak 10 JOCTIKE-
HUS BOCEMHA/ILIaTUIIETHETO BO3pacTa.

B nemsx ycTpaHeHHs KOJUTU3UH 3aKOHOATEIhCTBA, a TaK-
JKEC YCTAHOBIICHHS CIMHOOOPA3HOW MPAKTUKUA MPUMCHCHUS
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HOPM CEMEHHOTO M I'pa’kAaHCKOTO 3aKOHOJATeNIbCTBA B OT-
HOIICHUH OpayHOro JOrOBOpa C y4acTHEM HECOBEPIICHHO-
JIETHHX, [IeJIecO00pa3sHO BHECTU U3MEHEHHs B TPaKIaHCKOE
U ceMeiHOoe 3aKOHOJaTeIIbCTRO.

B naHHBIX HOPMATHBHO-TIPABOBBIX aKTaX HEOOXOJMMO
YETKO ONpPEAENUTH NEepHOJ HACTYIUICHNS OpadyHOH Jeecro-
COOHOCTH y JIMIIA, HE JOCTUTLIEr0 BOCEMHAANATHIICTHETO
BO3PAcTa, U MOMEHT, ¢ KOTOPOTO BO3MOKHO YIOCTOBEpPEHHE
OpavHOro JO0roBopa C y4aCcTHEM HECOBEPIIECHHOJETHEro, a
TaKXKe 0053aTeIbHOCTD YYACTHs 3aKOHHBIX ITPECTaBUTENICH
Wiy Jiji, UX 3aMCHAIOIIHNX, MPU YAJOCTOBEPECHUU HAHHOIO
OpagHoTO TOTOBOpA.

CIIMCOK UCTIOJIb3OBAHHbBIX MCTOYHMKOB
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COBEPIIEHCTBOBAHHME HOPM
CEMEWHOI'O 3AKOHOJATEJBCTBA IO
VKPEILUIEHUIO ITIPABOBOM 3AIIIMIIIEHHOCTH
CEMbBHU B POCCHUH

ITuenkuna H.O., ITuenkuna B.C.
(Cmonenckuit punuan PAHXul C)

B cpene coumonoros, ¢unocodos, nemMorpadoB u 0pu-
CTOB HE YTHXAIOT CIIOPBI O MPOLEAype 0TOOpaHHs pedeHKa
KaK CcaMOH CyIIECTBEHHOM W3 HMEIOUIUXCS IOCIEeICTBUN
TOCYAapCTBCHHOW PEaKIMM Ha POIUTEIHCKOE OTHOLICHUE K
TETSIM.

[NonuTrka ceifgac HampaBieHa HA TO, YTOOBI K COBMECT-
HOMY BeneHHto Poccmiickoit @enepanym u cyobekToB Poc-
cuiickoit denepanyu ObUIM OTHECEHBI BOIIPOCHI YKPETIICHUSI
U 3aIlIUTHl CEMbHU, OTIIOBCTBA MaTepuHCTBA u aercTsa. Ce-
MBSl TOCY/IapCTBO M OOIIECTBO MOTYT ITOBBICUTH YPOBEHb JI0-
BEpUsL IPYT K APYTY, HO TOJIBKO U3MEHUB OTHOLLIEHUE K CEMbE
1 MEXaHN3MY OTOOpaHUs IeTeH y poAnuTeINeit.

B nacrosimee Bpems pa3zpadaTbIBaeTCsl Ha TOCYIapCTBEH-
HOM YPOBHC MHOT'OYMCJIICHHOC KOJIMYECTBO HOBBIX KOH-
LeNIUi CeMEHHOTO 3aKOHOmaTenhcTBa. Llenb 3Toi pabGoTh!
— NPUBEJICHNE 3aKOHOJATEILCTBA K COOTBETCTBHIO KOHCTH-
TYHUUOHHBIM IIOIIpaBKaM, HAlIpPaBJICHHLIM Ha 3allIUTy CEMbHU,
MaTepUHCTBA, OTIIOBCTBA M AETCTBA, YKPEIUICHUE TpaIuIu-
OHHBIX CEeMEHHBIX IeHHocTel. Ecmu paccMmarpuBarh ananu-
3bl U OTYECTHI NPOUIJILIX JIET, TO Mbl MOKEM YETKO OIPCACIIUTD
OCHOBHYIO TIpobiemy. OTobpanne pebeHka Ha CeTOTHAITHAN
JICHb SIBIISICTCSI CaMOM HEypeTyINpOBaHHON W OONe3HEHHOMH
HIPOLEAYPOH B CEMEIHOM IIPABE.

OTtobpanne pebeHKa Make Cpemd CIEIHAUCTOB YacTo
Ha3bIBAIOT «U3BIATHEM» peOCHKA. DTOT TEPMHUH, Pa3yMeeTcs,

HEBCPCH, HO B HEM, B 06LI1€M, CJIBINIHO OTHOIIEHUE TOBOPsI-



IIEro K CUTyaluH: JICHCTBUTENIHHO, B ITOJABIISIONIEM OO0JIb-
LIMHCTBE CilydyaeB, peOeHKa He OTOMPAIOT, HATAJIKUBASCh HA
BIIOJTHE OOBSCHIMOE CONPOTHBICHUE POIUTENEH NN MHBIX
JIVII, @ IPOCTO «M3BIMAIOT», KaK BEIllb, U3 CEMBH, KOTOPYIO U
ceMbeil Ha3BaTh HEJb3s, U3 MOMEIICHUs, KOTOPOE Ha JKUIIbE
HE ITOXOXKE.

KomnuecTBo J1erei, «M3BATHIX» M3 CEMEH, € KaKIbIM
TOJIOM PAcTET, TAKXKE OFPOMHOM OINUOKOM SIBIISICTCS OTCYT-
CTBHE pa3/iesIeHNs] MEXKTy 1€TbMH, U3HAYAIbHO OCTaBIINMU-
s Oe3 MOTICYeHNUS POTUTENEH U KOTOPBIE YXKE JKUITH B CEMBE.
CeMelHBIM JeTSIM Ou€Hb CIIOKHO aJalTHPOBATHCS K HOBBIM
MIpaBUJIaM.

JelicTByronmii MexaHU3M OTOOpaHMs peOeHKa TpH He-
MIOCPE/ICTBEHHOI yrpo3e *HU3HH, NPUMEHHUTEIbHO K CEMbe
B KOTOPOH €CTh HECOBEPIICHHOJIETHHE IETH, UTHOPUPYET
Bce nosoxkeHus: Koncturyuuu P®. HenpukocHOBEHHOCTH
YaCTHOM JKU3HU WM HENPUKOCHOBEHHOCTH JKMJIMINA TapaH-
tupoBanbl Koncruryuueit PO. K coxxanenuto, poaurenbckue
OpraHM3alUK 3HAIOT CEMbH, KOTOPBIE TTOJIBEPIIINCEH JAHHOMY
MEXaHU3MYy, 3HAIOT, YTO MOT'YT OBITh TOpa3zio Oosiee HeraTuB-
HBIE TIOCIIECTBHSA, 1aXKe CMEPTh peO&HKa, KOTOpOTo 3abpanu
U3 CEMBH.

PaccmoTrpum cam mporecc U3bsATHS pPeOEHKa W3 CEMBH.
ITocTynaer 3BOHOK, B KOTOPOM TOBOPST, YTO PEOEHOK IuIa-
YeT Ha MPOTSDKEHUH TPOIOJDKUTENBHOTO BpeMeHn. Ha me-
CTO NPOXKMBAHUE B TeYeHUE He Oojiee 3 4acoB MpPUOBIBAIOT
OpTraHbl ONEKH B CONPOBOXKJICHUH COTPYJHHKOB ITPABOOXpa-
HUTENBHBIX opraHoB. [To MecTy xuTenbcTBa pedeHka paxkTu-
YECKH HauYMHAIOT IPOBOJINTHCS CIICICTBEHHbIE JeHCTBUS 0e3
BBIHECCHHOTO B YCTAHOBJIIEHHOM 3aKOHOM MOPSIIKE PEIICHUSI
cyma. Moryt paxe He cOOOIINTH POAUTEISIM 00 3TOM IIpo-
necce. PeOeHka nepesaror B CrieliMain3upPOBaHHOE YUPerK/ie-
HHUE W OH HAaXOJWTCSI TaM J0 BBIHECEHHE pelIeHus cyna. B
9TOM M 3aKIJII0YAeTCs MpodiieMa, 4To ero 3a0pajii U3 CEMbH
TOJIBKO ITOTOM Ha4YMHAeTCsl pa3ouparenbcTBo. PeOeHOK, BO3-
MOKHO 0€3 BCSIKMX Ha TO OCHOBAaHMUH, MONAAaeT B CPEy, HE
CBOHCTBEHHYIO €MY.

Ilo nelicTByrollMM MeXaHM3MaM — POJAUTEIM 3apaHee
BHHOBHEI. OTOOpaHne peOCHKa 3aBHCUT OT OPTAHOB OIEKU
U TIOTIEYNTEIbCTBA, @ TAKXKE OT MOHUMAHUS UMM 3aKOHO/Ia-
TEJIbHBIX TEPMUHOB. Hampumep, MOHSTHE «yrpo3bl KHU3HU
U 370pOBbS», YMHOBHUKH MOTYT TPAKTOBAaTh IO-Pa3HOMY:
Ha KyXHE HEMbITas 1ocy/a, pa3dpocaHbl UIPYIIKH, TIOJ HE
nokpameH. Ho Mbl 3a0bIBaeM, 4TO €CTh KWINIIA, KOTOPHIE
M3HAYaJIbHO HE COOTBETCTBYIOT YCIIOBHSM KU3HH, a TOCYIap-
CTBO HE MOJKET NMPEAOCTABUTH JIPYyroe KHibe. 10 ecTh, BbI-
SICHUB, YTO PEOEHOK I10]] YIPO30i, COTPYHHUK OpTraHa ONeK:
¢usngeckn oTOnpaeT pedEHKa, a JUIIb TOTOM HU3IaETCs aKT
00 oToOpaHuH.

Koneuno, 310 He3akoHHO. Ho, BBIIBUB peOEHKA B yrpo-
KAIOUIEH CUTYallM, y COTPyAHHKAa OpraHa ONEKH IpaKTu-
YEeCKH OTCYTCTBYIOT BapHaHThI BbIOOpa pemieHuil. HyxHo
OCTaBUTh pedeHKa C COTPYIHHKOM IIOJIMIIMY, BEPHYTHCS Ha
pabouee MeCTO, TIOATOTOBUTD IIPOEKT MOCTAHOBIICHNUS, 3aTEM
BEPHYThCS Ha MeCTO 0TOOpaHus. B 310 Bpemsi, Kak npaBmio,

M3BEMIAaeTCs 10 TeNeOHy MPOKypaTypa, a 3a9acTyro BOIIPOC
00 0TOOpaHMU ¢ MPOKYpPATypoOil 1 HE cortacoBbiBacTcs. Bee
9TO BpeMsi, MOKET OBITh HECKOJIBKO YaCOB, CHTYAIIHs OCTACT-
Csl HETIOHATHOM: U peOCHKa 0TOOPATh HEIb3sl, U YUTH HEIb3s
— €r0 JKU3HHU U 37I0POBbBIO €CTh HETIOCPECTBEHHAS yIpo3a.

s yperynupoBaHHUS ¥ yCTPAHEHUS HEIOYETOB JTaHHOTO
npouecca B CemeilHblid kojekc PO MOXXHO BHECTH HEKOTO-
pbIC TIOMPABKK. YCTAaHOBUTH BPEMCHHBIC MEpPhI 3allUTHI pe-
Oenka. Takast cucteMa IMmoJpasyMeBaeT, 4To CHavyaja Oymer
OKa3aHa MOMOIIs PeOCHKY, a TONBKO MOTOM OyIyT TpUHH-
MarbCs MpoleccyalibHble pereHus. Bee aTo Bpemst peOeHKy
He OyZleT IMpUCBaMBaThCA CTAaTyC CHPOTHI MM OCTAaBIIETOCS
0e3 MmoTcYCHUSI.

[Ipennaraercst paciIMpUTh B KaXIOM CyObeKTe Iepe-
YeHb TeX, KTO MOKET OKa3aTh BPEMEHHYIO 3aIIUTy PeOEHKY.
Bo-miepBrIX, 1is AeTeli O4eHb CII0KHO TIPUBBIKHYTH K HOBOU
cpezie, a TouHee, K MPOKUBAHUIO C YY)KUMH JUIsl HETO JIFOIb-
MH, BHE ceMbU. EIE oAMH NpUHIMI TPaJULIUOHHBIX CEMEN-
HBIX [IEHHOCTEH, caMOe OCHOBHOE IMPaBO peOEHKA JKUTh U
BOCIIUTHIBATHCSI B CEMbE CBOMX POJIUTENEH WIIM UX POJICTBEH-
HuKoB. [ToaTomMy ecnu peGEHOK ocTasncs 6e3 monedeHus po-
UTEIICH WITH POIICTBCHHUKH OTKA3bIBAIOTCS B3ATH €r0, HUKTO
HE OTMEHS1 U HE3aMEHUMOCTH CEMEHHOM KylbTypsl Poccun,
NPUHLMII B3aUMHOM HE3aBUCUMOCTU JI€TE€H U poJuTesel
JIPyT OT JIpyTa.

MOKHO MPEAJIOKUTH JAaTh BO3MOXKHOCTh CTaTh OIEKyHa-
MH WU TIONEYUTEISIMA OJTM3KUX POACTBEHHUKOB HJIH JIMIIAM
XOpOIIIo 3HAKOMBIM peOeHKy. Comepxkarh peOCHKa Ha BpeMs
CyneOHBIX pa30upaTebCTB CMOTYT COCEAM, KPECTHBIE, MO~
pyra Matepu. ITO MO3BOJHUT COXPAHHUTH IICHXUYECKOE COCTO-
sIHAE peOCHKA M HE HAHECTH eMY TPaBMY.

E1e omHoii mpo0iieMoit SBJISIeTCsI TO, 4TO Hallle 3aKOHO/1a-
TEIHCTBO HE YCTAHABINBACT BOZMOXKHOCTH, UTO Ha KaKOH-TO
MEpUO]] BPEMCHU 3aKOHHBIMH TIPEICTABUTEISIMH pPeOCHKA
MOryT ObITh 0a0yIlKa, JeIylIKa, CTapiuiue Oparhbsi U CECTPBI
U OCTaNbHBIC JIUIIA, NMEIOIINE OTHOIICHUS K CeMbe. Ypery-
JUPOBATH 3TO MOXHO 4epe3 TOBEPCHHOCTh, KOTOpasi Oymer
MO3BOJISITH HA BPEMsl MPEJCTaBIIsITh MHTEPEChl peOeHKa, a
TaK)Ke B CIIydae 9ero, peOeHKy IOJDKHBI OyIyT OKa3aTh Me-
TUIMHCKYIO TIOMOIIb B JIFO00H OoNbHUIC 0e3 pomuTeneii u
HYKHBIX JJISl 9TOTO JOKYMEHTOB (IIOJIUC, CBHJETEIBCTBO O
POXIIEHHUH, TACTIOPT), TaK KaK ceddac Jake eCIM MajoJeT-
HUI pPeOCHOK OCTaeTCs IO MPHCMOTPOM CTapHIuX Opara
WJIN CECTPBI, TO 10 3aKOHO/ATENIBCTBY 3TO YK€ MOKET OBITh
OCHOBaHMEM IS M3bATHS. ECITN BRIIBIIIN PEabHYIO yTPO3Y
JKU3HU U peOCHKA, TO HY’)KHO Ha 3aKOHOIATEIIHHOM YPOBHE
00s13aTh OpraHbl OIIEKH HE3aMeUIUTENBHO TIepeaBaTh MOTH-
BHPOBaHHBIEC MPEICTABICHUS HA OTOOpaHHe peOeHKa B CyII,
KOTOPBIN JOIDKEH pacCMaTpHBaTh WX B TCUCHHE BAAIATU
YeThIPEX 4acoB.

Taxum 00pazoM, MOXKHO CIeNaTh BBIBOJ, YTO 3aKOHO/A-
TEFO TPEeOYeTCsT YSTKO OIPENCIUTh OCHOBAHUS U KPUTCPHH
oToOpaHus peOCHKa, a TAKXKE KOHKPETH3UPOBATh MIPOLCIYPY
oTtoOpaHus pebeHKa U3 CEMBH B CITydae HETIOCPEICTBEHHON
YTPO3BI JKU3HU H 3JJOPOBBSI.
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[lpu onpeseneHne KPUTEPUEB OMACHOCTH U HEMOCPEN-
CTBEHHOH yrpo3bl JKM3HU M 3710pOBbsi peOeHKa HEOOXOIMMO
pasrpaHUYMBaTh TSDKEJbIe OBITOBBIC YCIIOBUS, BO3HUKAIOIINE
BCIICJICTBHE OTCYTCTBHUS WM HEIOCTATOYHOCTH Mep TOM-
JICPIKKH CO CTOPOHBI TOCYAAPCTBA M MPSMBIC «IIPECTYMHBICY
JIEHCTBUS CO CTOPOHBI POIUTENIEH.

O 3ATIPEIIEHUUA JAPEHUS B
3AKOHOJATEJIBCTBE
PECITYBJIMKHU BEJIAPYCbH

Padywro M.O. (BHUII)

Ienpro HacTosmel pabOTHI SIBISICTCS aHAIU3 CT. 546
I'paxnanckoro xonekca Pecyommku bemapycs (nanee — 'K),
3aKpeNuBILICH HOPMY O 3amlpenieHny napenus. Tak, He 1o-
ITyCKaeTCs IapeHue, 3a UCKIIOUEeHHEM OOBIYHBIX MTOJapKOB,
CTOMMOCTBH KOTOPBIX HE MPEBBIIIAET YCTAHOBIEHHOTO 3aKO-
HOZIATEIbCTBOM IISITHKPATHOTO pa3Mepa 0a30BOI BEITMUMHBL:
OT MMEHH MAJIOJIETHHUX, HEJEEeCHOCOOHBIX — X 3aKOHHBIMH
MIPE/ICTAaBUTENSIMH; paOOTHUKAM OpPTaHM3ALMHA 31paBOOXpa-
HEeHHUS, a TaKXKe YUPESKACHHH 00pa3oBaHMUS, yUPEKICHUH
COLMAIILHOTO OOCITY)KMBaHHs, U WHBIX aHAJIOIMYHBIX Opra-
HU3aIUi — TpakJaHaMH, HaXOIAIIUMHCS Ha JICIEHHUH, CO-
Jiep )KaHUH, MOTYYaloIUMI B HUX 00pa3oBaHKe, CYyNpyraMu
U POACTBEHHHKAMH ITHX TI'PaKJaH; B OTHOILCHHSIX MEXKIY
KOMMEpPYECKUMH OPTaHU3alMsAMHY, 32 UCKIIIOUCHHEM BHECe-
HUSI B COOTBETCTBHH C 3aKOHOATEIHCTBOM O XO3SHCTBEHHBIX
o01iecTBax y4yacTHUKaMH XO3SIHCTBEHHOTO OOIIECTBa BKJIA-
JIOB B UMYIIECTBO TAKOTO OOIIECTBA, KOTOPbIE HE MPUBOAAT
K YBEJIMUCHHIO YCTABHOTO (POH 1A XO3IHCTBEHHOTO 001IIecTBa
1 U3MEHEHHIO pa3Mepa JoNel, MPUHAAISKAIIUX €ro y4acT-
HUKaM.

3aKOHOAATEIBHBIMI AKTaMHU MOTYT OBITH yCTaHOBIICHEI
HHBIE 3alpPeThl JapeHHUs] TOCYIapCTBEHHBIM JOKHOCTHBIM
WIN TIPUPABHEHHBIM K HHUM JIMIaM JHOO HMHOCTPAHHBIM
JIOJDKHOCTHBIM JIMIIaM B CBSI3M C MCIOJIHEHHUEM CITYKEOHBIX
(TpyaoBBIX) OOSI3aHHOCTEH, 32 HCKIIIOYEHHEM CYBEHHUPOB,
BPY4YaeMBbIX TIPH MPOBEJECHUH MPOTOKOIBHBIX M MHBIX O(u-
LUAJIBHBIX MEPONPUTUI, YeM NIPEeyCMOTpEHHBIE cT. 546 'K
[1].

Takum 00pa3oM, 3aKOHOAATENb 3aKPEIUII TIEPEeUeHb JINII,
B OTHOIICHUH KOTOPBIX 3aIPEIICHO OCYIIECTBISTh JapeHue.
HopMaruBHBIMY IPaBOBBIMH aKTaMHU MOTYT OBITh YCTaHOBJIE-
HBI ¥ MHBIE 3aMPETHI JAPEHUsI TOCYJapCTBEHHBIM JOJKHOCT-
HBIM MJIM NPUPABHEHHBIM K HUM JIMIIAM JIHO0 HHOCTPAHHBIM
JIOJDKHOCTHBIM JIMIIaM B CIIydae ¢ MCHOJIHEHUEM CITYKEOHbBIX
(TpymOBBIX) 00s3aHHOCTEH, HO €CTh M MCKIIOYCHHUS, TaKue
KaK: CyBEHHPBI, Bpy4aeMble IIPH POBEICHUHN ITPOTOKOIBHBIX
U ApYTUX MEPOIPUATUIL.

3akonom Pecmybmmxu Bemapyce ot 15 mronsa 2015 . Ne
305-3 «O 6opnle ¢ Koppynuuei» ycTaHOBIICH 3aIlpeT Ha TIPH-
HATHE rOCYIapCTBEHHBIMH JOKHOCTHBIMU JIMIIAMU ITPUITIa-
IIEHUH B TypUCTHUYECKHE, JIeueOHO-0310pPOBUTEIBHBIC HITH
JIpyTHE TIOE3/IKM 32 cUeT (PU3NUECKUX U (MIIH) FOPHITUECKIX

120

mun. Ho ecth nckimouenwus, Takue Kak: MOE3AM 1O MPHITIA-
LICHUIO OJIM3KUX POJCTBEHHUKOB; ITOE3/IKH, KOTOPBIE OCY-
IIECTBIISIIOTCS. B COOTBETCTBUH C MEXyHAPOIHBIMHU JIOTOBO-
pamu Pecriyoniku benapych nim ke Ha B3aMMHON OCHOBE
10 JOTOBOPEHHOCTSIM MEXKJy FOCYJapCTBEHHBIMU OpraHaMu
PecryOnuku Benapych u MHOCTpaHHBIMU TOCYAaPCTBEHHBI-
MH OpraHaMH 3a CUeT CPEJICTB COOTBETCTBYIOIIMX rocCy/ap-
CTBEHHBIX OPraHOB U (MJIM) MEXAYHAPOIHBIX OpraHU3allnii;
MOE3/IKH 10 MPUNIAMICHNIO APYTUX (GU3HUECKHX JIHILI, €CIIH
OTHOIICHHS C HUMH He OyIyT 3aTparuBarh BOIIPOCHI CITy>KeO-
HOHM (TpyJOBOH) HESITENLHOCTH MPUIIAIIAEMOr0; MOE3KH,
OCYIIECTBIEMBIE C COTIACHS BBIMIECTOSIIETO JOHKHOCTHO-
TO JIMIA WM KOJUICTHAIBHOTO OpraHa yIpaBiIeHHs, AU y4da-
CTHSI B MEXIYHAPOIHBIX U 3apYOe)KHBIX Hay4YHBIX, CIIOPTHB-
HBIX, TBOPYECKUX MEPOIPUATHAX U MEPOIPUATHAX 32 CUET
CpencTB 00MIeCTBEHHBIX 00bEAMHEHUH ((POHIOB), B ATO YHC-
JIO TIO€3JI0K BXOJIST, OCYIIECTBISIEMbIE B paMKaxX YyCTaBHOM
JIESITEIbHOCTH (DOHJIOB IO MPHIVIALICHHUSIM U 33 CUET 3apy-
OEXHBIX MTapTHEPOB [2].

BeimenepeuncieHHble paOOTHUKH ITPH UCTIOTHEHUH 0051~
3aHHOCTEH TOCY/IapCTBEHHBIX JOKHOCTHBIX JIMI[ BIIpPaBe:
MPUHUMATh TOJAPKH HPH IPOBEICHUH HPOTOKOJIBHBIX H
oUIMATIBHBIX MEPONPHATHIL; MMOJTy4aTh MOAAPKH B MOPSII-
ke, mpenxycMoTpeHHoM 1.2 4.1 c¢1.546 'K B crmywasx, xorma
TIOIapPKH BPYYArOTCsl UM HE B CBSI3U C UCIIOJTHEHHEM 00s3aH-
HOCTEH OJKHOCTHOIO JIULA.

Hampumep, nmogapok oT nauueHTa Bpady 3a €ro BBICOKHIM
podecCHOHAIIN3M ITPH OKa3aHUHM MEAUIIMHCKOI TTOMOIIH, 3a
€ro J0OpOTy M BHUMATEIBbHOCTh MJIM K€, HalpUMep, Moja-
POK OT ydYaIiuxcsi MPEToaBaTeio — 3a MPoPecCHOHATBEHO
1 MHTEPECHO OPraHW30BaHHBINA mpoliecc oOyueHus. BasTka
)K€ B OTIIMYUE OT MTOAapKa MepelacTCsl JIOPKHOCTHOMY JIHILY
UCKJIFOUUTENBHO B CBSI3U C 3aHUMAEMbBIM UM JOJHKHOCTHBIM
TIOJIOKCHUEM 3a OJarOCKJIOHHOCTh WJIM MOITYCTHTEIBCTBO
1o ciyx0e, OJaronpusiTHOE PEHIEHHE BOIIPOCOB, KOTOPHIE
BXOISIT B €0 KOMITETEHIIMIO, JINOO K€ 32 BBIMOIHEHNE HIIH
HEBBITIOJIHEHUE B MHTEpecax MAIONIEro B3SATKY WM Tpel-
CTaBJSIEMBIX UM JIMI[ KaKOro-IM0o AEHCTBUS, KOTOPOE 3TO
JIOJDKHOCTHOE JIMIIO IOJKHO OBUTO MIITM MOIJIO COBEPIIHTH C
UCTIONIb30BAHUEM CBOUX CITYKEOHBIX ITOJTHOMOYHH.

3anpereHust o NPUHITUIO TOJAPKOB(IIPE3EHTOB) OyayT
HapyIIEHBI HE TOJIBKO B CIy4ae BPYyUCHHUs MOAAPOK JapHTe-
JIeM HETOCPE/ICTBEHHO T'OCYAapPCTBEHHOMY JOJKHOCTHOMY
JIUITY, HO U B TOM YHCJIC KOT/Ia: oAapoK(Ipe3eHT) ObLT Iepe-
JIaH 4J€HaM CEMbHU I'OCYJapCTBEHHOTO JIOJKHOCTHOTO JIMIA
1 BIIOCJIE/ICTBUH HCIIOIB30BaH JIMOO MU CaMHMH C €T0 Be-
JioMa, 1100 COBMECTHO C HUM; ITOAAPOK, KOTOPBIil ObLIT BpPY-
YeH JapHuTelIeM TPEeTbeMy JIHILy AJISI AalbHEHInel nepenadn
TOCYAapCTBEHHOMY JIOJDKHOCTHOMY JIMILY, ()aKTHUECKH eMy
nepesiad U UM MPUHSIT.

Cr. 430 Yromosroro kozxekca Pecnyonmku bemapycs (na-
nee— YK) onpeznensier npuHATHE T0TKHOCTHBIM JIUIIOM B3SIT-
KM Kak JuIst ce0sl, Tak U JJ1sl OJIM3KUX MarepualibHbIX [IeHHO-
CTEl MITH 7K€ TIOTyIEHUsI BBITO/l UMYIIIECTBEHHOTO XapaKTepa,
TIPE/IOCTABIISIEMBIX HCKITIOYUTEIHHO B CBS3M C 3aHUMAEMbIM



UM JOJDKHOCTHBIM TIOJIOKCHUEM, 32 ITOKPOBUTEIHCTBO WA
MOOJIaXKKH O CIIyK0e, OJIaronpHusTHOE PEeLIeHUE BOIPOCOB,
KOTOpPBIE BXOIAT B €r0 KOMIIETEHIIHNIO, THOO0 32 pearn3anuio
WIH HE pealln3alliio B HHTEPECaX TOro, KTO HaéT B3ATKY WA
MIPE/ICTABISIEMBIX MM JIUI[ KaKOro-ITH00 JIeHCTBHS, KOTOPOE
9TO JIMIIO JOJDKHO OBLIO MIIM MOTJIO COBEPIIUTH C HWCIONb-
30BaHHEM CBOMX CITY’KCOHBIX TIOJTHOMOUHIA [3].
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IOPUINYECKHUE ®AKTBI KAK OCHOBAHMUS
BO3HUKHOBEHUSA, USMEHEHUA 1
MHNPEKPAIIEHUS I'PAZKKIAHCKHUX
TMPABOOTHOIIIEHUI

Paoxesuu B.E. (bHII)

OcHOBaHMEM BO3HHMKHOBEHHS, U3MEHEHUS M IpeKpalle-
HUS TPaXJaHCKUX IPABOOTHOIICHUHN SBISIIOTCA FOpUANYE-
ckne ¢axTel. HeoOxomnmon MX IpeArnoChUIKON SBIsIeTCs Ha-
JMYMe HOPM IpaBa, IPaBOCHOCOOHOCTh U JIEECIIOCOOHOCTh
BO3MOYKHBIX CyOBEKTOB.

[To muennto E.A. CyxaHoBa, opuandeckne GpaxTsl — ak-
Thl pEaJbHONW JEHCTBUTENBHOCTH, C KOTOPBIMHU JIEHCTBYIO-
II11€ 3aKOHBI ¥ MHbIE MPABOBBIE aKThI CBA3BIBAIOT BOZHUKHO-
BEHHE, U3MEHEHHNE WM NIPEKPALLEHUE IPAKAAHCKUX IIPAB U
00s13aHHOCTEH, T.¢. MpaBooTHOIIEHMI [ 1, c. 333].

IOpuauyeckue GakrTel, B CBOIO Ouepelib, ACISITCS Ha JiBa
BaXHEUIINX — ICHCTBHS M COOBITHS, T.K. OHU HAIIPSIMYIO CBSI-
3aHbl C IMYHOCTHIO.

OnmHuM M3 00MIMX NPHU3HAKOB IOPUAMYECKUX JIEHCTBHIA
1 COOBITHI SBISIETCS MPU3HAK 3aBUCHMOCTH OT BOJIU CyOb-
exToB. FOpuauueckne AeHCTBUs BCEraa 3aBUCIT OT BOJIU U
CO3HAHHUS YeJIOBeKa U, B CBOIO OUYepe/ib, JENATCSA Ha MpaBo-
MEpHBIE U HENPAaBOMEPHBIE JENCTBUSL.

[IpaBomepHBbIE TEHCTBHSA — TO ACHCTBUS, COBEPIICHHBIE
B COOTBETCTBHHM C TPEOOBAHUAMH 3aKOHO/IATEIbCTBA U OTBE-
Yaromue O0IUM TPUHIIAIIAM TIPaBOBOi nesTensHoCcTH. OHI
CTPOSITCA Ha OCHOBE IOPUAMYECKHX AKTOB M IOPUAMYECKUX
MTOCTYTIKOB.

IOpunndeckue akTbl UMEIOT HEMOCPEICTBEHHOE JICTICHNE
Ha TPaKJaHCKO-IPABOBBIE M aIMHHHUCTPATHBHO-IIPABOBBIE.
K uncny nmepBbIX ciexyeT OTHECTH: CAEIKH, BKJIoYasi J0ro-

BOPBI, T.€. JICHCTBUSI, 3aBUCSIIUE OT BOJIU IOPUAUICCKOTO HITH
(I)I/I3PI‘I€CKOFO JiMa 1 HallpaBJICHHBIC Ha JOCTHUIKCHUEC OIIPC-
JICICHHOTO TPAaBOBOTO Pe3yNbTaTa; KOPHOPATHBHBIE AKTHI,
K KOTOPBIM B TIEPBYIO OYEPEb CICAYCT OTHOCHTH PEUICHUS
00111ero coOpaHusi yYaCTHUKOB XO3SHCTBCHHBIX OOIIECTB U
TOBapUIIECTB, UMEIOLINX B CBOEH MPABOBOM JEATENbHOCTU
CTaTyC IOPUANYECKOrO JIUIA; a TAKXKe JCUCTBUs, HE OTBEYA-
IOIIME MPU3HAKAM CJICJIOK, HAIPUMEp, MPEAbsBICHUE Ipe-
TEH3MH apeHI0[aTelieM B CTOPOHY apeHjaTopa 3a HeyriaTy
Ooree IBYX pa3 MOAPS] CPOKa IJIaTeka. ATMHHHACTPATHB-
HO-IIPAaBOBBI€ AKTbI BKJIIOYAIOT B Ce6ﬂ AKTbI HUCIIOJIHUTCIIb-
HBIX OpPraHOB, CyAEOHbIC PEIICHHs, aKThl TOCYIapCTBEHHOM
PErUCTpaIiK, BbIauy CIEIHATbHBIX pa3pelleHui, HapH-
Mep Ha aBHarepeBO3KH WM 00y4eHHeE.

B OTHOIIEHUH IOPHIMUYECKHIX TIOCTYIIKOB CIICAYET CKa3arh,
YTO ITO MPABOMEPHBIE JICHCTBUSI, KOT/IA JIUI0 UX COBEPIINB-
1Iee, He BCErJa OCO3HAeT M MOHMMAET HACTYIIJICHUE IpaBo-
BOrO pesynbrara. [IpumepaMu TakuxX MOCTYIKOB SIBIISOTCS:
HaXOJIKa MOTEPSIHHON Belly, OOHApY)KEHUE Kiajia, CO3aHue
HayK, JINTEPaTyphl WIIK HUCKYCCTBA.

HemnpaBoMepHble NEHCTBUS, OHU e TpakJaHCKUE IIpa-
BOHAPYIICHUS, HE COOTBETCTBYIOT HOPMaM TpPakIaHCKOTO
3aKOHOJIATEIbCTBA M €0 MPUHIIUIIAM, 3 PABHO U MPEIIuca-
HUSIM JIOTOBOpa. K MX 4ncily OTHOCST: JAEIHUKTHI; HAPYIICHUE
JIOTOBOPOB; CJICIIKH, MPU3HAHHBIC HECHCTBUTEILHBIMU (Ha-
[IpUMEp, MHUMBIE WJIH TIPUTBOPHBIE); 370yOTpedIieHne mpa-
BOM, T.€. HE JOIYCKAIOTCsI IEHCTBHS Ipak[IaH U IOpUaNYe-
CKHX JIHII, OCYIIECTBIISIEMbIC HCKITIOUUTEIBEHO C HAMEPEHUEM
IIPUYUHUTL BPEN APYIOMY JIMILY, a TaKKe HCIOJIb30BaHUE
IPaKAAHCKHX MPAaB B [EJSIX OTPAHHUUCHUST KOHKYPESHITH HITH
JKe 37I0yTOTpeONICHIEe CBOUM JOMHHHUPYIOIIAM MTOJI0KEHUCM
Ha PBIHKE; HEOCHOBATEJIbHOE OOOramieHHE — COEpeKCHHE
WK TTpUoOpeTeHre NMYIIECTBA 3a CUET APYToro JIHIA; Hapy-
[IIEHHE MpaBa COOCTBEHHOCTH U MHBIX BEIIHBIX MpaB; HAPY-
IMEHUE JIMYHBIX HEMMYIIECTBCHHBIX MpaB; HAPYIICHUEC IIpaB
aBTOpa; HapylleHHe TpaBa Ha TOBAPHbIC 3HAKH, (UPMEHHOE
HaMMEHOBAHUE.

AHanu3upys MpaBOMEpPHbIE U HEMPAaBOMEPHbIE JEUCTBUS
Kak Iopuandeckre (akThl, CIeyeT OTMETUTh, YTO OHU HMe-
IOT KaK CXOXee, TaK ¥ pa3anyHoe. B ocHOBe cxoxkero oTpaxa-
€TCsl BOJIEBOW MOMEHT CyOBbEKTOB, T.K. OHH OCYIIECTBIISIOTCS
MIPH TTOJTHOM OCO3HAHUH TPOUCXOJISIIET0, C BHYTPEHHUM CO-
[JTaCHEeM YeJIOBEKa, & B OCHOBE Pa3IMYHsl JAHHBIX KPUTCPUEB
0TOOpaXkaeTcs TO, YTO MPABOMEPHBIC ICHCTBUS CTPOSITCS Ha
COOJIIOZICHUH HOPM 3aKOHOJIATENbCTBA, B TO BpeMs Kak He-
MPAaBOMEPHbIC JICHCTBUSI HE OTBEYAIOT €ro TPEOOBAHUSIM M
HOpMaM.

[Tox coOBITHAME TTOHUMAIOTCS OOCTOSITEIHCTBA, KOTOPHIE
OT BOJIH JIFO/ICH HE 3aBUCST (HAPUMED, CTUXUNHBIC HITH KU~
MaTHYeCKHe yCIIOBUS, CMEpTh denoBeka). OHU Jenarcs Ha
J(Ba BUjIa: aOCOTIOTHBIC U OTHOCHTEINIbHbIE.

AOCOJIOTHBIC COOBITHS HE CBSI3aHBI C BOJICBOW ICATEIFHO-
CThIO YCJIOBEKA HU B IPAMOM, HU B KOCBCHHOM 3HAQUCHUC. K
JTAHHOU KaTeropuy HauOoJiee 4acTo MPUMEHSIIOT CTUXHIHBIE
0€/ICTBYSI WITK JIPYTHE TPUPOIHBIC SIBICHUSL.
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OTHOCHUTEIBHBIE COOBITHSI BO3HHMKAIOT IO BOJIC YelIOBE-
Ka, IPOTEKAIOT U OKAHYHMBAIOTCS IO 3aKOHaM OOBEKTHBHOU
peanbHOCTH, MEXKIY JCUCTBHEM M IOCIEJCTBHEM JOJKHA
OBITH TMpsIMas MPUYHMHHO-CIICICTBEHHAsI CBs3b. B KadecTBe
0Cc000ro BUjIa OTHOCHTENIBHBIX COOBITHI BBIACISIOT CPOKH.
OHHM yCTaHABIMBAIOTCS 110 BOJIE YYACTHUKOB MTPABOOTHOIIIE-
HUH WIH 3aKOHOAATEIIEM, HO TIPOTEKAIOT M OKAHYUBAIOTCS TI0
00BEKTUBHEIM 3aKOHAM.

B OGonbIIMHCTBE CilyyaeB ISl HACTYIUICHHS MPABOBBIX
MTOCIIC/ICTBUM HEOOXOMUMa COBOKYITHOCTh FOPUIHYCCKUX
coCTaBOB. BO3HUKHOBECHUE, M3MEHEHHE WM TPEKPAICHHUE
MIPAaBOOTHOIIEHHH MOXET OBITH 00YCIIOBICHO OJIHUM 0PI~
YECKUM (PaKTOM FUTH COBOKYITHOCTBIO FOPUINICCKIX (DAKTOB,
YTO U UMCHYCTCS B JIUTEPAType FOPHIUYECCKHM COCTABOM.
[TpuHSITO BBIAEISITH CBSI3aHHBIC MM JKE€ CIIOXKHBIE COCTABBbI,
T.¢. IOpUIYECKUe (HaKTBI CYNICCTBYIOT B CTPOXKAHIICH ITO-
CJIEJIOBATEIbHOCTH, a TaKk)Ke CBOOOJHBIC WM MPOCTHIC, B
KOTOPBIX (haKThl MOTYT CYIIECTBOBaTh B JI00O# mMociienoBa-
TEITHHOCTH.

Takum o0pa3zom, ropuguueckue (HakThl KaK OCHOBAHUS
BO3HHUKHOBEHHS, M3MEHEHUSI M MPEKPAIICHHS TPAKIAHCKUX
MIPABOOTHOIICHUH MPEICTABISIOT COOOH  Ompe/IeICHHBIC
YKHU3HCHHBIC 00CTOSTEILCTBA U OTOOPAKAKOT PEANIbHYIO JCH-
CTBHUTEIILHOCTD, & TAKKE PACCMATPUBAIOTCS KaK JCHCTBUS
COOBITHS, HETTIOCPEICTBCHHO CBSI3aHHBIC C BOJICBOU JICSITCIb-
HOCTBIO YCJIOBCKA M SIBJISIOTCS DJIEMCHTOM TPa)IaHCKUX
[IPaBOOTHOLLIEHUH.

CIIMCOK UCTIOJIbB3OBAHHbBIX MCTOYHMKOB
1. Cyxanos, E. A. Poccuiickoe TpakJaHCKOE TIPaBo : yueOHHUK: B 2 T. :
Oo6as gacte. Bemnoe npaso. HacnenctsenHoe npaso. ViHTeIeKTyanbHbIC
npasa. JInuHbIe HeMMyIIecTBEHHbIe IpaBa / oTB. ped. E. A. CyxaHoB. — 2-¢
u3a., crepeorun. — M.: Craryt, 2011. — 1. I, 958 c.

MPEMMYIIECTBA JIJISI IPABOOBJIA IATEJISI
M MOJIB3OBATEJIA 11O JOTOBOPY
KOMILIEKCHOM NPEAITIPUHUMATEJIBCKON
JIMIEH3UU (PPAHUYAM3HUHIA)

Pamywnasa A.10. (FUII), Monooyosa O.M. (MUTCO)

JloroBop (paHuaii3uHTa SBISETCS CAMOCTOSTEIBHBIM TH-
IIOM I'Pa’KAaHCKO-NIPABOBOIO JIOrOBOpA, KOTOPBIH peryaupy-
€T OTHOILICHUS MEX/y TPaBO00IaAaTeIEM 1 IOJIb30BaTENIEM.

B coorBerctBuu ¢ u. 1 cr. 910 I'paskmanckoro xopekca
Pecnybnuku benapych 1o 10roBopy KOMILIEKCHOM MTPEAIpH-
HUMATENCKON JINIIeH3UH ((ppaHdaii3uHTa) (Ianee — 10roBop
(paHuaii3unra) ogHa cTropoHa (MpaBoobdIanaTeNb) 00s3yeT-
¢S MIPEOCTaBUTh APYroil cTopoHe (I0Nb30BaTEeNI0) 3a BO3-
HarpakJCHNE Ha OTPEIeNICHHBIN B JOTOBOpe (ppaHUali3nHTa
cpok b0 0e3 yKa3aHUsl CpOKa JHMICH3HMOHHBIH KOMIUIEKC,
BKJIFOYAIOUIMH MPAaBO UCIOJb30BaHUSI (PUPMEHHOrO HaMMe-
HOBaHMS IIPaBOOOTAIATENS], APYTUX OOBEKTOB HMHTEIUIEK-
TyalbHOH COOCTBEHHOCTH, IPELyCMOTPEHHBIX J0r0BOPOM
(paHuaii3uHTra, a TaKIKEe HEPACKPHITOH HH(OpPMALHK B TIpe-
MIPUHUMATENBCKON IeATEIIbHOCTH ToIb30BaTes [1].

122

ITocpencrBom (paHvaii3uHra MPOUCXOTUT PACIPOCTpA-
HeHue OM3Heca 1 M3BJICYEHHE JONOIHUTENbHOM TprobUH. B
Cllyyae €CiM CyLIECTBYIOIasl KOMIIaHMsI, IMEIOIas OIpesie-
JICHHBIN YCIEX Ha PbIHKE, MBITACTCS PAa3BUBATHCS HA PETH-
OHAJILHOM, HAallMOHAJILHOM M MEXIYHAPOIHOM YPOBHSX, TO
BO3HMKAEeT HEOOXOIUMOCTD B JOTOIHUTEIBHBIX BIOKEHHSAX
B pa3BHUTHE Takoro OmsHeca. J{ns manpHEHIIEro pasBHTHS
MIPOMCXOUT co3/aHne (ppaHyai3uHroBoi cetu. st mpuoo-
pereHust (paHIIN3bI, MOIH30BATENb BHIMIIAYNBACT TIEPBOHA-
YaJbHBIA B3HOC 3@ OINPE/CICHHYIO CHCTEMY NPEUMYILECTB
u npaBuil BejeHus OusHeca. [Tomumo npopaxu mpaBoooOia-
JlaTesieM ONpeAeIeHHOro nakeTa (PpaHIIN3bl, 32 MOJIb30BaTe-
JIeM OCTAaeTCsl MPaBO MPOAAXKU JIOTTOTHNUTEIBHBIX YCIyT, KO-
TOpBIE MOTYT KacaThCsl yCIIyT 1o ynpasienuto. [Tpogaxa kak
OCHOBHOTO NAKeTa YCIIYT, TaK U JIOMOTHUTEIBHOTO IPUHOCST
JIOXOJT TIPaBOOOIIaIaTelto.

JlononHuTeNbHbIE (€XKEeMeCsSYHbIE) BBIILIATHl PABOOO-
JajaresieM Ha TOIAEPKKY MPENOCTaBIsIEMBbIX UM yCiyT. 1o
OOJIBIIIOMY CUETY, YaCTh TAKUX CPEJICTB HalpaBjIeHa Ha IO/
JIEPKKY TI0JIb30BaTessl (MPEeIOoCTaBISIFOTCS YCIYTH 10 00yye-
HUIO U KOHCYJIBTUPOBAHHIO TIEPCOHANA).

@dpaH4ali3uHT OTKPHIBACT /IS TOTPEOUTEIISI BOSMOXXHOCTD
Oouible y3HaTh O NPOAYKTE U yciayrax. C OTKpbITHEM HOBBIX
MPEINPUATHN MOTPEOUTENTN OOINBIIE Y3HAIOT O MPOIYKTE U
yciyrax. 9To O4eHb BaXXHO, TaK Kak HOBas (paHIIM3a CTa-
HOBUTCS y3HAaBa€MOW Ha PBIHKE 110 Mepe MPEeaOoCTaBICHUs
CBOMX YCJIYT. MHOTrouYHcIeHHbIE (hpaHUAH3MHTOBBIE TpEN-
TPUATHS Ha CTIEHU(UYHOM PHIHKE OTKPHIBAIOT YKOHOMHBIH
JIOCTYII K peKJiaMe B CpEJICTBaX MaccoBOil HMH(pOpMaIuy,
9TO JenaeT (hpaHYai3HHT U3BECTHBIM CPelr OONBIIETO YHC-
na morpebuteneil. Mcrnonp3oBaHWE peKIaMbl NMPHBOJAUT K
YBCIIMYCHUIO TPOAAXK U HpI/IGI)IJ'll/I B KaXJIOM NpEeANpuiATHU
(paHIali3MHTOBON CHICTEMBI.

CymectByronmii  ycriex (paHYaii3MHIOBOM CceTH IpH
CO3/JaHUM HOBBIX OHM3HEC-KOHLeNUui. Pa3BuTre ycnemHoi
(paHIali3MHTOBON CHUCTEMBI, IO OOJBIIOMY CYETY, 3aBHCUT
OT HaJeKHOCTH W TPHUOBUIBHOCTH CyIIECTBYIOIIEH Ous-
HCC-KOHLCTIIHH. HaHHble YCJI0BUA OOKa3bIBAOTCA Ha IpU-
Mepe yCIIeXoB caMoro IpaBooOaaarens. IMEHHO Mo3ToMy
paBooOIaiaTeNb paszessieT CBOI OMBIT CO BCEMH IOJb30-
BaTcIIMU, NPE€AOCTABIAA BOBMOKHOCTD YCIICHIHOI'O BEACHU
O6m3Heca Ha coOcTBEHHOM mipuMepe [2, c. 45-46].

PaccMoTprM OCHOBHBIE NIPEUMYIIIECTBA JUIS TTOJIB30BaTe-
JIs1 110 10TOBOpPY (ppaHUaii3uHra.

1. Ipu pa3BuTHN (PpaHIAW3WHTOBON CETH MPOOIEMBI U
PHCKH TIpaBooOajaressi M MOJIb30BaTeNs OylayT pelaTbest
O6IJlI/IMl/I CHJIaMHU. HeCMOTpﬂ Ha TO, YTO IOJIb30BATCJIb BCTY-
MaeT B y)Ke TOTOBBIA OM3HEC, Ha MEXKIyHApOIHOW apeHe OH
BBICTYIAeT KaK HEe3aBUCHMBIH Biasener ousneca. [Tonp3osa-
TCJb, IIPU J'IIO6])IX 06CTOHT6J’ILCTB8X, MOXET pacCUUThIBATh
Ha 1po(eCcCHOHATIBHYIO TIOMOIb U MOAJEPHKKY CO CTOPOHBI
npaBooOnanarens. Takas moajgep)kKka 3aKiIiodaeTcs B HEIO-
MYIIEHUH OIPEETICHHBIX OIMIMOOK MpH BeJEHUU OH3HEca.
WHbIMK coBaMu, IpaBoOOIaiaTellb MBITAETCS MpefocTepe-
raTh MOJIB30BATEISl OT MPUHATHS HEIPABHIBHBIX PEIICHUH,



KOTOpBIE MOTYT HaBPEIUTh Pa3BUTHIO OM3HECA.

2. dpaHyaii3uHT ABIIETCS OBICTPBIM M AP PEKTHBHBIM Ha-
ganoM 6m3Heca. [1o cBoeil cyTn, ppaHgaii3MHTOBAs CHCTEMa
SIBISIETCSI JICUCTBYIOIEH M BOCTPEOOBAHHOM Ha ONpe/eseH-
HBIX PBIHKaX, [IPU 3TOM, I10JIb30BATENI0 HEOOXOMMO HAWTH
MIOAXOJSIIIIEE MECTOIONOKEHUE Ul Pa3BUTHs Om3Heca, U
yOeuThCS B MPAaBMIIBHOCTH €r0 (DyHKIIMOHUpOoBaHUsL. [Ipen-
MYIIECTBO 3aKJIIOYaeTCsl B TOM, YTO IOJIb30BaTENb BCTYIAET
B YK€ ACHUCTBYIOMHN OM3HEC W HE CTAIKUBACTCS C Mpobe-
MaMH, CyIIECTBYIOIIMMH Ha HAYaJIbHOM 3Tarle pa3BUTHs Ou3-
Heca.

3. ITonneprkka moap30BaTeNs CO CTOPOHBI ITpaBoOOIagaTe-
JIs1 Iepesi OTKphITHEM OnsHeca. [loip3oBarens Beeraa nmeer
BO3MOYKHOCTb CTaTh CIICL[HAJINCTOM B HOBOM OM3Hece, He 3a-
Tpa4duBas TOAbl Ha OOy4eHHE B IIKOJe OM3HECa WM MPOCTO
pabortast B 3TOH 00nacTH. DTH 3HAHUS TPHUXOIAT U3 CIICIH-
AJIBHBIX [TPOTrPaMM OOYYEHUs MU POrPaMM 110 Pa3BUTHIO CH-
CTEMBI YIIPaBJIEHHs, KOTOpbIE MpPaBOOOIafaTeslb TepeaaeT
BCEM HOBBIM ITOJIb30BATEIISIM M KITIOYEBBIM paOOTHHKAM.

4. Vcnonb30BaHuE T0JIb30BATEIEM PENyTallMd U M3BECT-
HOTO TOBApHOTO 3HaKa mpaBooOaaarens. [Ipu 3akmoueHun
JoroBopa (ppaHvaii3uHra, TOIL30BATEINIO TIEPEAACTCS TIPABO
Ha MCII0JIb30BaHKHE TOBAPHOIO 3HaKa npaBooOanaress. Tak,
MIPUMEPOM MOXKET TOCITYKUTh UCIOJIb30BaHNE (hpaHUIaii3uH-
roBoii cetn «McDonald’s», 4To maeT mpeacraBiIeHHE O pas-
BUTHH Kau€CTBEHHOM CETH PECTOPAHOB, C BBICOKUM YPOBHEM
00CITy>)KMBaHUS M Ka94eCTBOM TIpoAaBaeMoi mpomykiw. [To-
MHUMO MPHOOPETEHNST KOMITIEKCa IIPAaBOMOYHH MO PA3BUTHIO
Ou3Heca, M0JIb30BaTElb MOKYIAET BHICOKYIO PEITyTaIHI0, KO-
TOpas JOJKHA UM TOAAEPKUBATHCS MPU PA3BUTHU TPAHMI]
OuzHeca.

B 3aioueHMH OTMETHM, YTO (paH4Yaii3uHT SBISETCS
OTHUM 13 A(PPEKTHBHEHIINX CIIOCOOOB pa3BUTHS OW3HEca,
TIOCKOJIBKY TIOCPE/ICTBOM TIepeaadn OpeHja u OnuszHec-moze-
m1 ((ppaHIIM3bl) TAPTHEPY Ha JIbTOTHBIX YCIOBHSX ITPOUCXO-
JIT pa3BuTHE OM3HEca. Takoi KOMIUIEKC MOTYT NPUMEHATh
KOMITaHWH, yKe JTOOMBIIMECS yclieXa U KeJlalollnue pa3BUTh
cBoii 6usnec. Ilonp3oBarenio TakyKe BBHITOAHBI OTHOIIECHUS,
MIOCTPOCHHBIE HA OCHOBE (hpaHUai3MHTa, TAK KAK OH MOXET
HavyaTh COOCTBEHHOE JEJ0, HE SBISACH PAOOTHUKOM (hpaH-
yaiizepa. OH UMEET BO3MOYKHOCTh 3aHMMAThCSl TOTOBBIM Ha-
JISKHBIM OM3HECOM, 3aBOEBABIIUM ONPEICICHHYIO HUIITYy Ha
PBIHKE, MCIIOIB3YS MIPU 3TOM TIOIYJISIPHYIO TOPTOBYIO MapKy,
(UpPMEHHBII 3HAK MM CTUJIB.

YHUBEpCANbHOCTD U 3PPEKTUBHOCTH TaHHOH (OPMBI 000-
CHOBaHBI U JIOKa3aHbl BEICOKHMH TeMIIaMU pa3BUTHUS (paH-
yaii3uHra B Mupe. Bueapenue dpanyaiiznra no3Bossier mo-
BBICUTD OOIIYIO KYJIBTYPY BEACHHs OM3HECA 1 €TO NIPABOBYIO
3amuIIeHHoCcTh. PpaHyaii3nHroBast hopMa COTpyIHHUIECTBA,
0COOCHHO B MEXXIYHAPOIHOM MaciiTade, 00ecreunBacT MaK-
CHUMaIBHBIN YpOBeHb 3(h(hEeKTHUBHOCTH YIIPABICHHUS TII00aITh-
HOHU (h)paHUAN3MHTOBOM CEThIO NPH MMHUMAIBHBIX Hadallb-

HBIX BJIOKCHHUAX €€ YUaCTHHUKOB.
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INPOBEJEHUE UT'P U ITAPH
B PECITYBJIUKE BEJIAPYCb:
ITPABOBOE PEI'YJINMPOBAHUE

Cmompuxosa A.C. (FUII)

WropHslii OusHec SBISIETCS OAHUM W3 CaMbIX BBICOKOIO-
XOOHbIX BUJIOB HpeZall/IHI/IMaTCHbCKOI‘/’I JACATCIbHOCTH B CO-
BpeMeHHOM Mupe. Mccnenyemslii MHCTUTYT — IPOTUBOPEUH-
BOC SIBJICHNE KaK C TOYKH 3PEHUS] HPABCTBEHHOCTH, TaK M C
TOYKH 3pEHHsI 3aKOHOJIATEIILHOM periaMeHTaluu.

B benapycu azapTHble UIpbl CYIIECTBYIOT B paMKax Ipa-
BOBOTO TIOJISI C MOMEHTA CO3/IaHHs COBPEMEHHOTO Tocy/ap-
CTBa, M 33 ATO BPEMs HAKOIMJIACh HE OJJHA IPOOJIeMa, BbI3bI-
BaIOIIas CIIOPHI M TPpeOyIomIas BHUMaHUS U pa3pemreHus [1].

B nacrosiiiee Bpemst CKJIaIbIBACTCSl YETHIPE OTHOCHTEIIb-
HO CaMOCTOSITENbHBIX, 00bEIMHEHHBIX B OJHY I'PYIIILY, BHIa
00I1IeCTBEHHBIX OTHOIIEHNUH, Y9aCTHE B KOTOPBIX ITO3BOJISET
(U3MYECKUM JINIIAM PeaJIn30BaTh CBOM SMOIMOHAIBHBIC T10-
TpeOHOCTU (3a110p, YBJICUECHHUE, BO30YKICHUEC), Pa3BICUbCS
(OTBIIEUBCS OT IOBCEAHEBHBIX 3a00T, MPOOIEM), OTIOXHYTb.
B mporecce ydacTuss B paccMaTpHBaEMbIX OOIIECTBEHHBIX
OTHOIICHHSIX, Hapsy C SMOLIMOHAIILHOM pa3rpy3koit, puzu-
YecKHe JMIa IPHOOPETAIOT MPaBoO Ha MOIyYEHUE AEHEKHO-
r0 JTM00 MHOTO BEIIEBOTO BBIMIPHIIIA, peaTn3anus KOTOpOro
BO3MOKHA ITPU HACTYIIJICHUU OHpeﬂeﬂéHHbIX O6CTO)ITCJ'I])CTB,
YTO MPUBHOCUT B AIMOLIMOHAIBHYIO C(epy NMYIIECTBEHHBIH
MHTEPEC, SBISIONINNCS OCHOBHBIM MOOYKIAI0IINM MOTHBOM
yuyacTust GU3NUECKUX JIUIL B TPaXKJAHCKOM 000poTe.

ITpaBOBYI0 OCHOBY y4yacTHsl B Ha3BaHBIX OOIIECTBEHHBIX
OTHOIICHHUSAX COCTABISIIOT HOPMBI IaBbl 57 I'paxaHckoro
koziekca Pecriyonuku benapycs (nanee — ['K), oOpasyroriue
IPakKAaHCKO-TIPABOBON MHCTUTYT «HUIPBI U Mapu», a TaKkKe
HOPMBI CIICIMAJIbHBIX HOPMAaTUBHBIX IPABOBBIX aKTOB, CO-
IIaCHO KOTOPbIM Ha Teppuropun PecnyOnukn benapych
JIOITyCKaeTcs yJacTHe (pu3ndecKux JIMI B: a3apTHBIX UIpax,
JIOTEepesX, HIEKTPOHHBIX HHTEPAKTHBHBIX HTPaxX, pEKIaM-
HbIX Urpax. HecMorps Ha TO, 4TO y4acTHE B IEPEUUCIECHHBIX
UTPAxX OCYLIECTBIISIETCS B paMKaX IPakJaHCKO-ITPABOBBIX OT-
HOUICHHUH Ha OCHOBE 3aKJITIOYEHHOTO TPaXKIaHCKO-TIPABOBOTO
JIOTOBOPA, TIPOLIECC OPraHU3alU U IPOBEICHHS UIP ypery-
JIMpOBaH HOPMaMH, 3aKperEHHBIMU B yka3ax lIpe3unenra
Pecnyonmuku benapycs [2].

CyObekramu corialeHus 00 Urpax 1 mapH siBJsIFOTCS: Op-
raHn3aTop urp (mapw), y9acTHUK (MTpokK). OpraHu3aropoM
MOXKET OBITH TOJIBKO IOPUANIECKOE JIUIIO MITH WHIUBH/yallb-

HBIN npeanpuHuMareib, UMCIOIMINE JUICH3UIO Ha 3aHATHUC
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TaKUM BHJIOM JIESATEIBHOCTH, BBIIAHHYIO MUHHCTEPCTBOM
cnopra u TypusMa. OpraHu3aropoM Urp ¥ napu B COOTBET-
CTBUH C 3aKOHOJATEIbCTBOM MOXKeT ObITh Pecmybmmka be-
Japych 1 €€ aJIMHHUCTPATHBHO-TEPPUTOPHAIILHBIC STHHULIBI
(ct. 932 I'K). YuacTHHKaMH (MTPOKaMH) BBICTYNAIOT (hU3M-
YecKHe M IOpUANYECKHE JIMIa B Tperesax UX MpaBocyOb-
ekTHOCTH. OOBEKTOM HTOPHOM AEATEIBHOCTH BBICTYIIAIOT
IleﬁCTBHSI OpraHru3aTopoB U YYaCTHHUKOB, HAlIpaBJICHHbLIC Ha
MOJTy4eHHE BBINTPHIIIA, KOTOPBIH, B CBOIO OYepe/ib, 3aBHCUT
OT cITyyasi.

Oco0yt0 CIIOKHOCTh B M3YYCHUHU CODNIAIICHUS 00 Urpax u
mapu B KOHTEKCTE I'Pa)KIAHCKOTO IPABOOTHOIIECHUS, TpeEN-
craBisieT ero coxepxanue. 'K copepur numb HeKoTopoe
YIOMHMHAHUE O HAJUYUU TpaB M 00A3aHHOCTEH CTOPOH, B
9acTHOCTH, 3TO cT. 932 'K, 4To He MO3BOISIET YETKO peryia-
MEHTHPOBATh COJCP)KAHUE HCCIIEyEeMOTO IIPAaBOOTHOIIICHUSL.

B cootserctBum ¢ Yxazom Ilpesunenra Pecry6nuku be-
mapycb oT 07.08.2018 1. Ne 305 «O coBepIIeHCTBOBaHUH
MIPAaBOBOTO PETYIMPOBAHMS HTOPHOTO OM3HECA» OPraHU3aToP
00s13aH: 00ecreYnTh 3aKOHHOCTh MTPOBEICHUS AIIEKTPOHHOM
WHTEPAaKTHUBHOW WTPBI; 3aKIIOYNTH ¢ LIeHTpoM nin ymomHo-
MOYEHHOM M OpraHu3alueil T0roBop 0 COMPOBOXKICHUHN 0a3
JAHHBIX O MPUHATHIX CTaBKaX, BBIMTPBIIITHOM (bOH[le, PE3Yib-
TaTax TUpaxkeH, a Taxoke 00 00eCTiedeHNN KOHTPOIIS 38 STUMH
0azamMu JaHHBIX; HE MMO3aHEE 15 1HeH co JHS ompeneseHus
pe3ynbTaToB TUpaXa omyonukoBark ux B CMU, obecrieuutsb
BBIIIIATy BBIMTPBIIIA UTPOKY B COOTBETCTBHH C YCIOBUSMHU
TIPOBEACHUS JIEKTPOHHON HHTEPAKTUBHOW UTPBI; BECTH OyX-
rajaTepCKUi yueT OTIEIbHO M0 Ka)KJ0M 31eKTPOHHOU MHTE-
PaKTUBHOH UIpe, BHIMOIHATH HHBIE 00A3aHHOCTH B COOTBET-
CTBUU C 3aKOHOJIATENILCTBOM [3].

CornacHo [lexpery Ilpesunenra Pecryonuku benapych
ot 10.04.2008 1. No 6 «O0 OTHENBHBIX BOIPOCAX OpraHHU3a-
IIUM ¥ TIPOBE/ICHUS JIEKTPOHHBIX MHTEPAKTUBHBIX UIP» pe-
TIIaMCHTUPOBAH HAJIOT Ha 10XOAbI OT IMPOBEACHU DJICKTPOH-
HBIX HHTEPAaKTUBHBIX UTP [4].

Takum 00pa3oM, 0OBEKTOM HaJIOrOOOIOXKEHUs BBICTYIIA-
0T J0XOAbI, NOJTYUYCHHBIC OT NPOBCACHUA IJICKTPOHHBIX WH-
TEPaKTUBHBIX UT.

C pazBuTtHeM nuPOBBIX TEXHOJOTHII Bce OOJBIIYIO J10-
CTYNMHOCTh MPUOOPETAIOT HE TOJIBKO WHTEpHET-CEepPBUCHI
oOIIeHns, MOKYIOK, TOMCKa HWH(pOpMaImu, HO W on-line
pasBnedeHus. Hapsigy ¢ urpamm, K pasBICUCHHSM B CETH
VHTEpHET MOXKHO OTHECTH U CEPBHCHI NPEIOCTABIISIOIIUE
JIOCTYTI K a3apTHBIM UTpaM: on-line Ka3mHO, TOKEPHBIE KITy-
Obl, cepBHUCHl cTaBOK. [laHHBIE MIAT(GOPMBI NMPEACTABISIOT
cO0O# MOJIHOLIEHHBIE WI'POBBIC ILIOIIAJKH, MPEIOCTaBIISIO-
1€ TOJIb30BATEISIM BO3MOKHOCTD BBIMTPBIIIIA 110 TIPHHITUITY
KIIACCHUYECKHMX Ka3MHO MIIM OyKMEKEPCKHX KOHTOP.

I[eﬂTe.H])HOCTb 110 OpraHru3anuu 1 MpoBEACHUIO a3apTHBIX
urp B MHTEpHET MOXHO OTHECTH K TPaHCI'PaHWYHOM, IO-
CKOJIBKY OpTaHW3allvsl W yIpaBlIeHHEe UTPOBOH ILIaT(opmoit
MOYKET BECTHCh U3 Pa3JIMYHbIX, B TOM 4uciie, OPPIIOPHBIX
IOpUCTUKINA. B 3710 cnenmduke on-line a3apTHBIX urp 3a-
KITFOYAeTCsI CJIIOKHOCTh PETYINPOBAHUS JAHHOH NEsTebHO-
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CTH M, COOTBETCTBEHHO, MOBBIILICHHBIC PUCKH JJIs 00IIeCTBa
U FOCYapCTBa.

Taxum obpaszom, 1 d3PPEKTUBHOTO PETYIUPOBAHUS OT-
HOILICHUH, CBSI3aHHBIX C OCYIICCTBICHUEM [EATEIBHOCTH
B chepe uropHoro OusHeca u (HOPMUPOBAHUS YCTOHUMBOI
MPaBONPUMEHHUTENILHON MPAKTHKH, HEOOXOANMO YCHIUTH
Ha/30p 3a JunaMu (0COOCHHO MAaJIOJICTHUMHM M HECOBep-
LIEHHOJIETHUMH), YYaCTBYIOIIUMH B OyKMEKEPCKHUX-OHJIAH
wratdopMax, yKecTodeHHe TpeOoBaHWH K peKiIaMe OH-
TaiH-Ka3MHO, OyKMEKEepPCKUX-OHIaiiH miatdopM, MHTEpaK-
TUBHBIX UTP B II00ANbHON ceTn VIHTEpHET Juis CHYKeHUS
MOIIIEHHUYECTBA CO CTOPOHBI HEJOOPOCOBECTHBIX OyKMeEKe-
pOB.
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MEXJIYHAPOJHASI OPTAHU3AIIUS TPYJIA KAK
KJIOUYEBOM CYBBEKT
MEKYHAPOIHO-IIPABOBOI'O
PEI'YJINPOBAHUSA TPYIA

Comnuxoea E.II. (EHUII)

[Ton MexayHapOJHO-NPaBOBBIM PEryIHMpPOBAHUEM TpyJa
MTOHUMAETCSl PETIIaMEHTHPOBAHNE TPYJOBBIX U CBSI3aHHBIX C
HUMH{ OTHOIICHHH MOCPEACTBOM MEXIyHapOAHO-IIPABOBBIX
HOpM. CyIIHOCTh MEXAYHApOIAHO-TIPABOBOTO PEryIHUpOBa-
HUSI TPyJa COCTaBJISAIOT HJEH INPABOBOM 3allUThI BBICIINX
LIEHHOCTEH 00IIeCTBa M TOCYAapCTBa, T.€. IpaB M CBOOOJ Ue-
JIOBEKa, ero JIOCTOMHCTBA B COLIMAIbHO-TPY0BOH cdepe.

CyObexTaMu MeXTyHapOIHO-TIPAaBOBOTO PETYIHPOBAHHS
SIBISTFOTCSL TOCY/IapCTBa M MEXKJIyHapOAHBIE OpraHM3alHH,
IJJABHOE MECTO Cpeu KOTOPBIX 3aHUMaeT MexayHapoaHas
opranmzarus Tpyaa (mamee — MOT).

Mexnynapoanas kongpepenuus Tpyna (I'enepanbpHas KoH-
¢depennust wim MKT) siBnsiercst Beicnm opranoM MOT, ko-
TOPBIM CO3BIBACTCS €KETOMHO M MPOXOAWT, KaK IPaBHIO, B
Kenese. Kaxxnoe rocynapcrBo-uien npeacrasieHo Ha MKT
YeThIPHMS JieJIeraTaMHy C IIPaBOM PEIIAIOIIEro rojoca: AByMs
OT NIPABUTEIHCTBA U MO OJHOMY OT TPYISILIMXCS M HaHMMa-
tesieil. Kaxipiit nenerar MoxeT IMETh HEOOXOAMMOE YHCIIO0
COBETHHKOB. PaboTa nMpoxoaut napaieibHo Ha IICHAPHBIX
3acelaHMsAX U B KOMHUTETAX, CO3/1aBaEMbIX 110 BOIPOCaM TIO-
Bectku AHA. MKT onpenenser Hampasnenue padorst MOT



B LIEJIOM, 00CYK/JIaeT COIMaIbHbIC IPOOJIEMBI B MUpE TPY/Ia,
3aCiyIIMBaeT OTYeT O paboTe HMCIIOJIHUTEIBHBIX OPraHoB,
pa3pabaTbIBaeT M yTBEPXKIAET MEKIAYHAPOIHBIE TPYIOBBIE
HOPMBI B BHJI€ KOHBEHIIUI M PEKOMEHAALUi, BHOCUT U3Me-
HEeHus B YCTaB, yTBEpIKAaeT nporpammy 1 Oroker OpraHu-
3aIiM, N30MpaeT OAMH Pa3 B TPH Tofa AJIMUHHUCTPATUBHBIH
COBET.

AJIMUHHCTpPATHBHBIM COBET opraHmsyer padory MOT
B TEPHOJ MEXIY KOH(EpEeHIMSMH, IPOBOJUT B JKH3Hb €€
pemieHus, 3a0JaroBpeMEHHO OIpPE/EIsieT MOBECTKY JIHS
KOH(DEPEHIIUI W COBCINAHMIA, HAMPABISICT JEATCILHOCTh
MextyHapoIHOTO OIOpO TpyAa, a TaKKe Pa3IHIHBIX KOMU-
TETOB, CO3JaBaEMbIX IpU AJMUHUCTPAaTUBHOM COBETE. AJ-
MUHHCTPATUBHBIN cOBET M30upaet [ eHepasbHOro JUPEKTOpa
MBT u KOHTPOIHPYET ero paboTy, ONPeaeIIIeT MPOTPaMMy U
6romxer OpraHn3aiyy, KOTOpbIe 3aTeM BBIHOCSTCS Ha Of10-
openrie MKT.

AJIMUHUCTPAaTUBHBIM COBET HMMEET TPEXCTOPOHHUH CO-
CTaB U COCTOMT U3 56 uneHoB: 28 mpeacTaBUTENed Ipa-
BUTENBCTB, 14 Tpymamuxcs u 14 npeanpunumareneid. 10
MIPAaBUTEILCTBEHHBIX MECT SIBISIFOTCSI MTOCTOSHHBIMHU (HE
N30MpaeMbIMH), BBIJICIICHHBIMHE JUUISI CTPaH, KOTOPHIE CUUTA-
10TCs HanboJiee Pa3BUTHIMU B ITPOMBILIIICHHOM OTHOILICHUH.
OTHeceHne CcTpaH K 3TOW TpyMIe MPOU3BOJUTCS CHENNAIIb-
HBIMH SKCIIEPTaMH 110 00beMy HAIIMOHAIBHOTO JI0X0/1a CTpa-
HBI U pslly IpyT'HX dKOHOMUYECKUX IoKasarenei. IIpencra-
BUTEIH OCTAJIbHBIX MPABUTEIBCTB U30MUPAIOTCS KaXKbIE TPH
roga Ha KoH(epeHInH NnpaBUTEILCTBEHHBIMH JICJIETaTaMHu.
B AIMUHUCTpaTUBHBIN COBET BXOAST Takxke 18 3amecTure-
JIel TPaBUTEIBCTBEHHBIX WICHOB, 14 3aMecTUTENeH-WICHOB
OT TpyAsIUXCs U 14 — OT mpeanpuHIMaTENEH.

MexaynaponHoe 6ropo Tpyna (manee — MBT) siBnsercs
MMOCTOSTHHBIM  cekpeTapuarom MOT, ee agMHHHCTpPATHB-
HbIM M HCIOJIHUTEIbHBIM OPIaHOM, HCCIIEA0BATENbCKUM
n uHpopmarmonusiM LeHTpoM. [lepconan MBT, 3ansTblii
B LEHTpajdbHOM amnmapare bropo B JKeHese, a Takke B €ro
OTAENEHUSAX B PErHOHAX — TO OKOJIO 1,2 ThIC. CAyXKalUX U
TEXHUYECKHX 3KCIepToB mpuMepHo 110 HanmoHampHOCTE.
Kpowme Toro, mo mporpaMMam TEXHHUYECKOTO COTPYOHHYE-
CTBa B pa3JIMUHBIX CTpaHax padoraioT okoio 600 sKcrepToB.
Bosrasnsier MBT ['enepanbHblii AUpEKTOp, KOTOPBINA U30U-
paercst AIMUHHCTPAaTUBHBIM COBETOM CPOKOM Ha 5 JIET.

HearensHocTh Becex opranoB MOT ompenensiercs u pe-
IJTAMEHTHPYETCsl €€ OCHOBOIIOJAraloIlMMU HOPMAaTHBHBIMU
JIOKyMEHTaMH. BaxHelne U3 3THX JOKyMEHTOB CIIENyIO-
ue: Yeras MOT; Permament MKT; Jleknapauust o Hensix
U 3a1a4ax MexayHapoaHOM OpraHu3aluy TPyAa, NPUHATAs
10 mas 1944 r. Ha 26-ii ['enepansHOit KoHpepeHm MOT,
KOTOpast ABIseTCA npunokeHueM k Yerasy MOT.

Konsennuu MOT — 3T0 MHOTOCTOPOHHHUE MEKTyHapO/I-
HBIE JOTOBOPBI, BCTYIAIONINE B CHIy IOCIE UX paTH]uKa-
IUU KaK MUHMMYM JByMs rocygapctBamu wieHamu MOT
W OTKPBITHIE JUIsl paTuduKaluy ApyrumMu crpanamu. [locie
BCTYIUIEHUSI B CWIIy KOHBEHIIMs HajaraeT ONpeIeICHHBIE
o0s13aTenbCTBa KaK Ha paTU(GUIIMPOBABIIHNE, TaK U HA HE pa-

TU(QHUIUPOBABIINE €€ rOCYapCTBa.

Onnako kaxxaoe rocynapcrso-wieH MOT, koTopoe paru-
(bunmpyeT KOHBEHIIHIO, 3asIBIISIET O CBOEM ITOJTHOM MPU3HAHUN
ee MOJIOKEHUH 1 IPUHUMAET 00s3aTeNIbCTBA O TPUBE/ICHHH B
COOTBETCTBHUE C HEW HAIMOHAJIBHOTO 3aKOHO/IATEIbCTBA, T.€.
TIOJIOKEHUSI KOHBEHIINU CTAHOBSITCS IOPUIMUYECKH 00s13aTelb-
HBIMH TOJIBKO TOCJE paTH(hUKAINU KOHBEHIINU BBICILIM Op-
raHOM TOCYAApCTBEHHON BiacTH cTpaHbl. KoHBeHIIMN yacTo
JIOTIONHSAIOTCS PEKOMEHIAINUSAMHE, KOTOPBIE ACTAIU3UPYIOT U
Pa3BHBAIOT MX OCHOBHBIC NonoXxkeHus. Pecryonmka benapych
paruduiposana 49 KOHBEHIHA, U3 KOTOPBIX 7 ObUIH ICHOH-
CHPOBAHbI WM TIEPECMOTPEHBI.

Pexomennanuun MOT sBisitoTCs TakKke akTaMu MEXIyHa-
POIHO-TIPABOBOTO PEryIUPOBAHUA TPYZA, COACPKALUMH BO
MHOTHX CIydasX TPyHOBBIE HOPMBI IO TOMY K€ KPyTy BO-
MIPOCOB, YTO U KOHBEHIIMHU, HO B OTJIMYUE OT MOCIIEJHUX OHH
paruduKaMy He nojjIexar u s rocyaapcers-aieHos MOT
IOPUINYECKUX 00g3aHHOCTEH He co3maioT. OHU pa3padarhl-
BAIOTCSl B CIydae HEOOXOAMMOCTH JOTOJHEHUS M PA3BUTHS
MOJIOKEHUH KOHBEHIMH U OINpPEEICHUs] KOHKPETHBIX MEPO-
MPUSATHH 10 UX IPUMEHEHHUIO B CITy4asX, KOT/la OTCYTCTBYIOT
BECKHE MPUYHMHBI JUISl yCTAHOBIICHUS TBEP/IBIX KOHBEHIIMOH-
HBIX HOPM WJIM IPUHUMaeMble MOJI0KEHUS TOABEPIKEHBI Ya-
CTBIM U3MEHEHUSIM.

MOT no3zBonsier benapycu usydars U NpUMEHSITh MEX-
JIYHapOJHYI0 MPAKTUKY YPEryIMpPOBaHUs COLUAIBHO-TPY-
JIOBBIX CIIOPOB, Pa3BUBAaTh COLMAILHOE MApTHEPCTBO, CO-
BEPIICHCTBOBATh M PETYINPOBATH PHIHOK Tpy/Aa. YdYacTue B
nesirenbHocTH MOT momoraer pa3padarbiBaTh OCHOBaHHbBIE
Ha MHPOBOM OIIBITE HOPMBI TPYIOBOTO 3aKOHOJATEILCTBA,
COZICHCTBYET Pa3BUTHIO NPEANPUHUMATEILCTBA, PELICHHIO
po0JIeM 3aHATOCTH.

CIINCOK HCIOJb30BAHHBIX NCTOYHHUKOB

1. Bounk, E. A. TpynoBoe mpaBo : yue6.-metoz. kommieke / E. A. Bonk, K.
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O JIOrOBOPHOM ITPUPO/IE TTIPABA
COBCTBEHHOCTH

Cmopooces A.H., Comnuxoea E.II. (bUII)

BaxxHelmMM 5KOHOMMYECKUMM HHCTUTYTOM, Ha KOTOPOM
OCHOBBIBAETCSI BCSI CHCTEMa JIFOOOro 00IIecTBa, SIBISIOTCS
OoTHOIIEHHsT COOCTBEHHOCTH. COOCTBEHHOCTh M OTHOIIIECHUS,
CBsI3aHHBIE C HE, — 3TO OCHOBHas LIEJIb MPOIiecca MPOU3BOI-
CTBa, pactpeiesieHus, oOMeHa 1 norpedienus. B mureparype
BCTpEYaeTcsl JOCTaTOYHO MHOTO 3asiBICHHH 00 omnpenelsto-
IeM, TeHepatbHOM 3HaueHnn cooctBenHoctH [3, C. 13-14].

Bemnoe mpaBo — 3T0 OfMH M3 BaKHEHIINX WHCTUTYTOB
rpaxkJaHckoro npaea. OgHako U3-3a 0COOCHHOCTEH HCTOPH-
YeCKOTo Tporecca XX BeKa JaHHBI HHCTUTYT ObLT 3a0BIT Ha
MIPOTSDKCHNUH MTOYTH YSTBEPTH CTOJIETHUSI.

[IpaBoBasi Kareropusi BEIIHOIO NpaBa M3BECTHA Oblla B
Hpesuem Pume. Eme npesrnepumckuii ropuct aif o6nenu-
HUJI BEIIHBIC 1TPaBa, a TaKKe€ COOCTBEHHOCTh B CIUHYIO Ka-
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TETOPHIO C LEJIBIO PAa3rPaHUYCHHS BEIHBIX M JIMIHBIX HCKOB
[4, C. 17-23].

WHCcTUTYT BenHOTO TpaBa OBLT 3aKperuieH U B | pakaaH-
ckoM koziekce 1923 ropa. B ero coctaB BoLuIM HOPMBI O IIpa-
Be COOCTBEHHOCTH, IpaBe 3ajora u npase 3actpoiiku. B 'K
BCCP 1964 1. BemHOe mpaBo CBOIMIOCH K TIPaBy COOCTBEH-
HOCTH, XOTSI TEPMUH «BEILIHOE MPABO» HE HCIIOIL30BAJICH,
OJIHAKO, KpOMe TIpaBa COOCTBEHHOCTH, B Ka4€CTBE BEIHOTO
IIpaBa KOJIEKC OMPEJIENIII IIPABO ONEPATHBHOTO yIPABICHUS
1 XO3SIHCTBEHHOTO BEACHHSI, HA OCHOBE KOTOPOTO 3aKpeIlIsi-
JIOCh UMYIICCTBO 3a TOCYAapCTBEHHBIMU MIPCANTPUATUAMMU.

@DyHKIUS BEUIHOTO IIPaBa COCTOUT B TOM, 4TOOBI JaTh
YIPaBOMOYEHHOMY CYOBEKTY 3TOTO IIpaBa BO3MOXKHOCTh
YAOBJICTBOPATH CBOU MHTEPECCHI MYTEM HCHIOCPCACTBEHHOIO
BO3/ICHCTBHSI Ha BeIlb, HAXOMAIIYIOCS B chepe ero Xo3sii-
CTBEHHOT'0 FOCTIO/ICTBA. Benruble nmpaBa o(hopMIISIIOT U 3aKpe-
IUISIIOT TPUHAJICKHOCTh BeLIeld CyObeKTaM IparkJIaHCKHX
MIPABOOTHOIICHHH. DTUM OHHU OTIMYAIOTCS OT O00s3aTeib-
CTBEHHBIX IpaB, O(GOPMIISIOIINX MEPeXoJ BEIICH M HMHBIX
00BEKTOB I'PaXKAaHCKUX MPABOOTHOIIEHUH OT OJIHMX y4acT-
HUKOB (CYyOBEKTOB) K JAPYTHUM (IMHAMUKY MMYIIECTBEHHBIX
OTHOIICHHH, T. €. COOCTBEHHO I'PakJaHCKUH 000pOoT), a Tak-
KE€ OT MCKIIOYHUTECI/IbHBIX ITpaB, UMCIOMINX O6’beKTOM HCMa-
TepUallbHbIE PE3yIbTaThl TBOPYECKOH JESTENBHOCTH, 00
CpPe/ICTBA MHIMBHIyaJIU3allH TOBAPOB U YCIYT («HHTEIUICK-
TyanbHONH COOCTBEHHOCTNY).

Boo0mie B MUBMIMCTHYECKON HayKe TOCIIOICTBYIOT J1Ba
OCHOBHBIX B3IIsIIa HA TIPHPOJLY BELIHBIX M 0053aTEIbCTBEH-
HBIX OTHOLICHUI, a TaKKe 00 YCIOBHOCTH JICJICHHS IIPaB Ha
BEIIIHBIC 00513aTENbCTBEHHBIC (YKa3aHHAsl yCIOBHOCTh yCMa-
TPHUBACTCSl B HEBO3MO)KHOCTH YETKOTO Pa3rpaHUYEHHs MEX-
Ay BCUIHBIMH H 065133T6J'H)CTB€HHLIMI/I nmpaBaMu, TO €CTb O
CMEIIECHUN MPU3HAKOB 3THX IPaB U B3aUMOIPOHHUKHOBEHUH
nx 31eMenToB). CoracHo MepBOMy B3NSy BEIIHOE MPABO
€CTh OTHOIIIEHHUE YeIOBeKa K BEIIH, IOPUINUECKH 3aKpeIuis-
IOIIee €r0 TOCMOJICTBO HAJ BEIIbI0, TOIZNA KakK 00s3arellb-
CTBEHHOE IPaBO €CTh OTHOIICHHE MEeXy JiroapMu. Corac-
HO BTOpOﬁ TOYKE 3pC€HUs, IIPABOBBIMU OTHOIICHUSAMU MOT'YT
CUUTATHCS JIMIIh OTHOLICHUS MEXKAY JIIOIBMH, U, CIIE0Ba-
TEJIFHO, PA3JIMYKME MEX/Ty BEIIHBIMHU U 00513aTeIbCTBEHHBIMU
COCTOUT B TOM, YTO €CJIM BEIIHOE IPaBO aOCOJOTHO — BCE
JIOJDKHBI YBa)KaTb MOIO COOCTBEHHOCTb WIIM BIaJICHHE, BCE
00s13aHBI TPEOCTABIIATE MHE JIETIaTh TO, UTO I XOUY, M JTOIK-
HbI BO3ACPKUBATHCA OT BCAKUX Zlel‘/lICTBl/Il‘/’I, HaIlpaBJICHHBIX Ha
Moe 071aro, — TO TPaBO KPEAUTOPA OTHOCHUTEIBHO: OHO CY-
IIECTBYET TOJBKO B OTHOIICHWH KOHKPETHOT'O JIMIA W UX
rpynribl, © OHO 06ﬂ3blBaeT ux cacjarb LITO-HI/I6y‘Z[I) B MOKO
moms3y [2, ¢. 607].

Hanmuue y numa o6s13aTenbCTBEHHOTO Mpasa (Tpasa Tpe-
OoBaHUsI), MMPEAINOJAraeT, YTo ATOMY IpaBy COOTBETCTBYET
ompezielieHHass O00S3aHHOCTb, HMHTEPEC YNPABOMOUYECHHO-
TO JIMIA JOCTHTAeTCsl COBEPIICHUEM HM3BECTHBIX JCHCTBUI
o0s13aHHBIMM JIMIaMu. HaBpsin M nHTEpec COOCTBEHHHKA
OyZleT yHOBIETBOPEH TaKMMH JIEHCTBUSIMU O0S3aHHBIX JIHII,
Kak BO3JIepKaHKe. DTOTro HEI0CTaToYHO. B mepByro ouepenp
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HWHTEpEC COOCTBCHHHWKA WM HHOTO 3aKOHHOTO BIIQJICIbIIa
YIOBJIETBOPSIETCS IIyTEM PEAIN3aLUU IPUHAIIIECKAILUX EMY
MPaBOMOUHiT BIaICHUsI, TIOJIb30BAHHUsI, PACTIOPSIKESHUSL; TOJIb-
KO TaKO¢ HEMOCPEICTBEHHOE BO3ICHCTBUC HA TPUHA ICKA-
II[YIO0 €My BEIllb U CIIY)KUT YIOBJICTBOPCHUEM €ro MHTEpeca,
a BCE TPEThHU JIMIA JIUIIb HE MPEISITCTBYIOT €My B 9TOM, YeM
1 00eCIIeunBarOT BOSMOKHOCTh TAaHHOH peam3anuu. Ciemno-
BaTEJIbHO, BO3JIOKCHUE OOS3aHHOCTH Ha BCEX TPETHHX JIMIL
HE TPEeIsITCTBOBAaTh HOCUTENIO BEIIHOTO MpaBa B OCYIIECT-
BJICHUU CBOWX MPABOMOYHH, SBISCTCS JIAIIH CIIOCOOOM 00¢-
CIICUCHHSI BO3MO)KHOCTHU PeajM3aiui ero HHTEPECOB.

CBsi3p MEXJIy JIMIIOM M BEILIbIO CYIIECTBYET, HO CYIIe-
CTBYET JIUIIIb B paMKaX IMPaBOOTHOIICHUN MEXKITY COOCTBCH-
HUKOM H TpeTbI/IMI/I JIMOaMu. OTHOHJeHI/lﬂ CO6CTBCHHOCTI/I
KaK OTHOIICHHUS] MEXy JIFObMHU 110 OBOJTY BeIEel, pacKphI-
BAaIOT CBSI3b MEXIIY JIMI[OM W BEIIBIO: MTOHATHE «COOCTBCH-
HOCTB» HCJIb35 OTOXKACCTBIIATH C IOHATUAMU ((I/IMyHJ,eCTBO)),
«Berrpy. COOCTBEHHOCTh €CTh OTHOIICHHE JIMIIA K MaTepH-
aJpbHOMY OJIary, TO €CTh K «HUMYIICCTBY», «BEIIaM» KakK K
CBOEMY. DTO BhIpaXCHHE CBOOOIBI MHIMBH/A, CBOOOBI €TI0
Bosi. COOCTBEHHOCTH €CTh B 3TOM CMBICIIE TOMEIEHHE BOJIH
B BEII[b U TEM CaMbIM JIUIIO JJAaeT ce0e «BHEIIHIOK cepy CBO-
et cBoOOmbI». J[0 Takoro «IOMEIICHHUS» BHEIIHEe BOOOIIE,
BeIIlb HECBOOOIHOE, Oe3TMIHOE 1 OecTpaBHOE, TO €CTh HaX0-
JSTIeecss BHE Pa3yMHOM NIESTCIFHOCTH YeIOBEKa, BHE IIpaBa
[1, c. 94]. CoOGCcTBeHHOCTD, KaK OOIIECTBEHHAs KaTeropus,
BCer/ia CBsi3aHa ¢ JIMYHOCThI0. OHa MpU3BaHa YIOBIETBOPSITH
ee ompeneneHHbIe moTpedHOCcTH. COOCTBEHHOCTD, KaK M JINY-
HOCTB, I/IHZ[I/IBI/I[lyaJ'lea nu Cﬂy)Kl/IT JIMYHOCTH. OHa ABJIACTCS
MPOJOIKEHHEM JTMYHOCTH. WMHIMBHIYaIbHOCTh COOCTBEH-
HOCTH MOKHO pacCMaTpUBaTh KaK MPOIODKECHIE YeTIOBEKa B
BeIllax, HHIUBUIYaJIbHOCTh COOCTBEHHOCTH U CBOOO/IA JINY-
HOCTH B3aWMOCBSI3aHbBI. TakuM 0Opa3oM cBOOOIa HHANBUAA,
peam3oBaHHAs B COOCTBCHHOCTH, B IPU3HAHHUH BEIIH CBOCH,
SABJIACTCSA HeO6XOHl/IMOﬁ CBA3bHO Me)KIly JIMIIOM U BCUIBHO.

Eiie oMH apryMeHT B TOJIb3Y TOUKH 3pPEHHSI Ha TIPHPOLY
BCIIIHBIX IPaB, KaK HA OTHOIICHUS MEXKIY JIFOIbMH, 3aKIFO-
4aeTcsi B TOM, YTO CYOBEKT NAaHHOIO MpaBa JCHCTBYET B 00-
IIECTBE, a MPaBO, B HAUBBICIIEM €r0 MOHUMAHUH SIBISETCS
KYJIBTYPHBIM (DEHOMEHOM CO3HIATEIIEHONW pabOThI BCETO 00-
miectsa [4, c. 17-23]. [TosTomy 11j1st aOCOIFOTHO M30JIMPOBaH-
HOTO WHJIMBH/A HE UMEET 3HAYCHHUS FOPHINUECKOE TPUKpe-
TUICHUE BEIU HEITOCPEICTBCHHO K HEMY, ITOCKOJIBKY 3TO IS
HEro HE Ba)KHO: OH TOCIIOJICTBYET HaJl BEIIHIO B [TOJTHOM 00b-
€M€ U 9TO rOCIOJICTBO HUKTO, KpOMeE O0IIeCcTBa, OrPAHUYUTh
He MoxeT. C JPYyroil CTOPOHBI, HATUYUE «COIIMYMay SIBIISI-
€TCs HpeﬂHOCLIﬂKOﬁ JJIs1 BOBHUKHOBCHUS npaBa, Cy6"beKTbI
KOTOPOTO BBIHYX/ICHBI YPEryJIHpOBATh OTHOLICHUS MEXKITY
c000if TT0 MOBOY BeIIeH MOCPEACTBOM OOIIECTBECHHOTO JI0-
roBOpa, Ja0bl 3aKPENHUTh X NMPUHAJICKHOCTh U FAPaHTHPO-
BaTh 3al[UTy BEIHOTO MpaBa OT MOCITaTeNIbCTB JAPYTUX JIUII.

[IpaBo cOOCTBECHHOCTH SIBISCTCS aOCONIOTHBIM BEITHBIM
HpaBOM U BBI'OJAHO OTIMYACTCSA OT HMHBIX BECHIHBIX npaB.
[TpaBoMOuMsI COOCTBEHHHKA OTPAHUYCHBI TOIBKO 3aKOHOM.
[IpaBa akTHBHOTO CyOBEKTa JFOOOTO APYTOTO BEIIHOTO Ipa-



BOOTHOLICHHSA OTPAHUYCHBI HEC TOJIBKO 3daKOHOAATCIbHBIMU
aKTaMHu, HO U CO6CTBCHHI/IKOM, C KOTOPBIMH OH COCTOUT B OT-

HOCUTEIIbHOM ITPABOOTHOIICHUH.
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AKTYAJIBHBIE ITPOBJIEMbI BAHKPOTCTBA
B COIO3HOM I'OCYJAPCTBE
BEJIAPYCHU U POCCHUH

Cmenanoe O.B. (bI'3Y)

CoBepIIeHCTBOBAHUE PETYINPOBAHNS KPUTEPHEB U TIPH-
3HAKOB 3KOHOMHYECKOW HECOCTOATENLHOCTH (OaHKPOTCTBA)
OTHOCHUTCSI K paspsy BaXHEHIIMX mpouenyp B cdepe 3a-
IIUTHI IPAB U 3aKOHHBIX HHTEPECOB CyOBEKTOB MPEIIPHHU-
MaTeabCKOM AEATENbHOCTH. DTOH MpoLexype MOCBSILEHBI
MHOTOIUIAaHOBBIE KaK YKOHOMHYECKHE, TaK U IOPHIUYECKHe
uccnenoBanus. [Ipn 3ToMm K uncty Hanbosee AUCKYCCHOHHBIX
HA MOCTCOBETCKOM MPOCTPAHCTBE B TEOPUH XO3AHUCTBEHHOIO
IpaBa OTHOCSTCS pa3paboTka yHUBEpPCAIbHBIX Je(GUHHULINI
«HECOCTOSITEIbHOCTE» M «OaHKPOTCTBOY, OIPE/ICIICHHE TITy-
OWHBI TIPaBOBOH perIaMeHTAllMM MEXaHW3Ma OaHKPOTCTBa,
ySCHEHHE MpPAaKTUYECKUMMU pPaOOTHMKAMU MEXaHH3Ma pac-
gyeTa K0d((UITHMEHTOB TUIATEKECTIOCOOHOCTH U TIPOBEICHNUS
aHamM3a (MHAHCOBOTO COCTOSIHHSI M IIIATEKECIIOCOOHOCTH
cyOBbeKTOB X03siiicTBoBaHMsI. [loaTOMY akTyasbHbIe mpolie-
MBI IIPABONIPUMEHEHHS 3TUX MTPOILIEAYP BCEI/a HAXOMINCh U
Haxo/sITCs B IICHTPE BHUMaHUS HccienoBareneil u3 Pecmy-
onuku benapycs, Poccuiickoit @enepanny, Bxogsumx B Co-
I03HOE TOCY/IapCTBO.

[pencrapnser uatepec mo3unus H0.I. Karabanosoii, ko-
TOpast BCIO COBOKYITHOCTb IIPABOBBIX CYKICHUM POCCUMCKUX
aBTOpOB Kiaccupuimpyet B Tpu rpynmsl [1, c. 89]. Ilo ee
MHEHHIO, MOCIIEI0BATENN NEPBON IPYIIILL, B KOTOPYIO BXO-
qut I1.]1. bapen6oiiM, He pas3iessiioT TEPMUHBI «HECOCTOSI-
TETBHOCTH» B «OaHKPOTCTBO» [2, ¢. 89].

Ora mo3umys BEITEKaeT u3 TpeOoBaHu cT.2 «OCHOBHEIC
MOHATHUS, UCIONb3yeMble B HacTosmeM dexnepanbHOM 3a-
koHe» denepanpHoro 3axkoHa Poccuiickont ®denepanuu o
26.10.2002 . Ne 127-®3 (pen. ot 30.12.2021 1) «O HecocTo-
SITEIBHOCTH (OAHKPOTCTBE)».

[TpuBep:keHIBI BTOPO IPYIIIBI YYE€HBIX BBICTYIAIOT IIPO-
TUB TaKOTO MHEHUS M MPEAJaraloT CYUTaTh, YTO COCTOSHHUE
0aHKpOTa — 3TO JIMIIb OJIMH W3 YACTHBIX CIIy4yaeB HECOCTO-
ATeNbHOCTH. M, HaKoHEl, CTOPOHHUKH TPETHEr0 MHEHUS
HE OTHOCSATCSI K OIPEACICHUI0 OAHKPOTCTBA Kak-HOO pa-
nukanbHo. OHM HE MPUBETCTBYIOT MHOTOOOpa3He TOJIKOBa-
HUH y OJHOTO TEPMHHA, HO BMECTE C 3THM OHH IOHHUMAIOT
BO3MOYKHBIE TPYIHOCTH IIPaBONPHUMEHEHUs NIpU pa3paboTKe

MIPABOBBIX MEXaHM3MOB BIMSHUS Ha CUTYAIHIO OaHKPOTCTBA.
HaHHble YY€HbIC IPU3bIBAIOT HE BHOCUTH U3MCHCHU B 3aKO-
HoJaTenbHbIe onpeneneHus [ 1, c. 90].

BBuay Toro, 4To B crienuaibHON JIUTEpaType HET OTHO-
3HAQYHOTO TIOJIX0/1a K ONpE/IEeJICHHIO MOHSITHSI 0aHKPOTCTBO
U y Pa3HBIX aBTOPOB (KaK POCCHUHCKHUX, TaK U OEIIOPYCCKUX)
MMEETCsI CBOHM B3IVISIIT HA 9TO SIBJICHHE, CIEAYET 00paTHThCS
K AEHCTBYIOIIEMY O€JI0pyCCKOMY 3aKOHOATENbCTBY U Ha OC-
HOBE aHaJM3a IIPABOBBIX HOPM H3JIOKHUTH MOHITHE, KPHUTE-
PHH 1 ITPU3HAKH 3KOHOMHUYECKOW HECOCTOSTEIbHOCTH (0aH-
KpPOTCTBA).

3akon PecryOmukn Bemapycs ot 13.07.2012 . Ne 415-3
«O0 SKOHOMHYECKOH HECOCTOSITEIBbHOCTH (OaHKPOTCTBE)»
(manee — 3akoH) KOHKpeTH3upoBai B 1 cT. «OCHOBHBIE Tep-
MUHBI, HCIIOJIb3yEMbIE B HACTOAIIEM 3aKOHE)» MOHATHA «OaH-
KPOTCTBO» U «IKOHOMHYECKast HECOCTOATEILHOCTEY [3].

B cuiy 3toro 0Oeiopycckuii 3aKOHOIATENb 3aKpPEIUIIeT
0GaHKPOTCTBO KaK HEIUIATEKECIIOCOOHOCTh, MMEIOMas HIIH
npruoOpeTaronias yCTOWYNBBIN XapakTep, MpU3HaHHasK pere-
HUEM XO3SHCTBEHHOTO Ccyfa 0 0aHKPOTCTBE C JMKBHIAIMEN
JIOJDKHUKA — FOPUIMYECKOTO JINIA, TPEKPAIICHUEM JIeSITENb-
HOCTH JOJDKHHMKA — HWHAWBUIYaJIBHOTO IIPEIIPHHUMATEIS
(manee — perreHne 00 OTKPBHITHH JMKBUIAIIMOHHOTO MTPOU3-
BOJICTBA).

B cBoro ouepenp, B 3akoHE HKOHOMHYECKAs HECOCTOS-
TEJILHOCTh PAacCMaTpHUBAETCsl KaK HEIUIATeXEeCIOCOOHOCTS,
uMeroImas Wi TpuoOpeTarorias YCTOHYMBBIM Xapakrtep,
NIPU3HAHHAsT PELIEHHEM XO03SHCTBEHHOTO Ccyla 00 SKOHOMH-
YECKOW HECOCTOSATEIHHOCTHU C CaHAIMel OJKHUKA (Janee —
pemenue o caHamu). [Ipu 3TOM B 3TOM ke aHATTU3UPYEMOM
3aKOHO/IATEIIEHON CTaThe 3aKperursieTcs IeQUHUINN CaHa-
s 1 JOJIDKHUK.

Kax yxaspiBaer M. Kupwnok B crathe «baHKpOTCTBO
JIOJDKHHKA», TIPH ONPENICIICHUN TPU3HAKOB SKOHOMUYECKOMH
HECOCTOSITEJILHOCTH HEOOXOIMMO YCTaHOBUTH HEIUIaTexke-
CHOCOOHOCTD JJOJKHUKA, TO €CTh HECIOCOOHOCTH B TTIOJTHOM
o0beMe yIOBIETBOPUTH TPEOOBAaHUS KpeauTopa (KpeanuTo-
POB) M0 IUIATeXHBIM 00s3aTeNbLCTBAM, a TaKXKe M0 00s3a-
TEJIbCTBAM, BHITEKAIOIINM U3 TPYIOBbIX U CBSI3aHHBIX C HUIMHU
OTHOULIEHUH [4].

B aT0i1 IpaBoBOii cUTyanuy B KadecTBe Kpenuropa OyayT
BBICTYIATh JIMIIA, MMEIOIIME MO OTHOIICHUIO K JIOJDKHUKY
npaBa TPeOOBAHUS MO JICHEKHBIM 0053aTeNBECTBaM, 1O 0051~
3aTeNIbCTBAM 00 yIuiare 00s3aTe/IbHBIX TUIATEKEH, O BBITLIATE
BBIXO/IHBIX TIOCOOWI m 00 omiare Tpynaa JWIl, paboTaroNIuX
TI0 TPY/IOBOMY JI0TOBOPY (KOHTPAKTY).

OmnpenensironiM  (aKTOpoM TMPHU ITOM OYJeT SIBISTHCS
XapakTep Takol HeIUIaTeKeCHOCOOHOCTH: YCTONYNBEIA MIIH
npuodperatomuii ycroiunBocts. Pacuer 3HaueHuid koaddu-
LIUEHTOB IJIATEKECIIOCOOHOCTH OCYILIECTBIISIETCS B OPSIIIKE,
ompeneneHHoM MHCTpyKIei o mopsake pacdera Kodgd-
(UIMEHTOB IIIATEXECIOCOOHOCTH M TPOBEJCHUS aHAIHM3a
(DMHAHCOBOI'O COCTOSIHUSI IIJIaTEIKECIIOCOOHOCTH CYOBEKTOB
XO34MCTBOBAHUS, YTBEPKIACHHON MOCTAHOBJIEHWEM MMUHHU-
crepcrBa puHancoB Pecrryonmku benapycs 1 Munncrepcrsa
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skoHOMuKH Pecnybmukm Benapycs or 27.12.2011 . «O6
yTBepXkJieHnHu MHCTpyKImMu 0 mopsiake pacyera kodhuuu-
€HTOB IIJIaTEKECIIOCOOHOCTH M MTPOBEICHUS aHANN3a (PUHAH-
COBOTO COCTOSIHUSI M IIJIATEKECIOCOOHOCTH CyOBEKTOB XO-
3stiictBoBaHus» Ne 140/206, Ha OCHOBaHHMU OYXTaJITEPCKOTO
Oamanca cyObeKTa XO3HCTBOBAHHS Ha TOCIETHIOI0 OTYET-
HYIO J1aTy.
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OIIEKA ¥ YCBIHOBJIEHUE KAK ®OPMbI
YCTPOMCTBA JETEW-CUPOT U JETEM,
OCTABUIUXCS BE3 MMONEYEHUSI
POJIMUTEJIEN, B PECITYBJIUKE BEJIAPYCh U
B TOCYIAPCTBAX EBPOIIbI

Cmpuycaxk M.C., Knumey A.Il. (FUII)

Bpomennbie metn Becerga ObUTH M OCTAIOTCS OCTPOM CO-
IUAIbHOW Mpo0IeMoii o0miecTBa B JIIO0YIO 310Xy M B JIIO-
0oii crpane, B TOM umcie B coBpemenHol benapycu. C X VIII
Beka B EBporre 3a00T0if 0 0€3M0MHBIX IETSIX 3aHUMAJIACh MO-
HACTBIPH, MIPU KOTOPBIX CYIIECTBOBAJIN MPHUIOTHI ISl CHPOT.
B 10 e Bpemsi B eBporieiickoM 00IIecTBE pOCIO OCO3HAHUE
TeX JINIIEHUH, KOTOPbIE HUCIIBITHIBAIOT JETH-CUPOTHI. JKema-
HUCE HAalTH JeWCTBEHHBIC IyTH ITOMOIIN BBUTHIIOCH B CO3/1a-
HHUE T'yMaHUTApHBIX OpraHU3aluil, I71€ OAHOW U3 OCHOBHBIX
3aja4 CTaj0 CTPEMIICHHE OTJATh JeTeil B CEMBH IO OTIEKY.

Tak ciioxuiack eBporeickas CHcTeMa aTpoHaTHOTO BOC-
MUTaHKs, KOTOpasi IpHBeja K TOMY, YTO B HACTOsIIEEe Bpe-
Ms B 3amagHoi EBporie mpakTH4ecKkn OTCYTCTBYIOT JIETCKHUE
noma. Hanpumep, B Utannm netckue goma npekpaTriIi CBOe
cymectBoBanue ¢ koHia 2006 rona. B nactosiiiee Bpems 3a-
KOHOZIaTEIbCTBOM 3aKPETIIEHBI CIeIytomue pOopMbl yCTPOH-
CTBA JETEH-CUPOT: IPUEMHAs CEMbsI, IOMa CEMEHHOTO THIIa,
B KOTOPBIX ceMelHas rapa MOXeT pa3MeCcTHTh He Ooliee Iiie-
CTH JI€TeH, a TaKKe BOCHHUTATENbHBIE COOOIIECTBA, KOTOPHIE
3aMEHMIIN JETCKHUE JIOMa, HO B HUX MOXET IPeObIBaTh MaKCH-
mym 10-12 neteii [1, c. 82].

Omeka B KaKJOM TOCYIapCTBE — 3TO SBJIEHHS CIOXHOE
u pa3HooOpa3Hoe. B kakmoi cTpaHe CyIIecTBYIOT CBOU Op-
TaHbl, KOTOPBIC 3aHUMAIOTCA JaHHBIM BOIIPOCOM. HeMeuKoe
3aKOHO/IATEIbCTBO CUUTAETCSI JOCTATOYHO CTPOTUM B OTHO-
HIeHNH 0(hOPMIICHUS OTICKH.

CyliecTByIOT OIpe/eIEHHbIe OTIMYHMS MEXIy OTeue-
CTBEHHOH M 3apyOeXHOIl CHCTeMaMH yCTpOICTBa eTeH-CH-
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POT 1 ieTeid, ocTaBIIMXcs Oe3 nonedeHus poxureneit. Harpu-
Mep, OTEUECTBEHHAs CUCTEMa He AEIHT OMEKy Haja JeTbMHU
Ha BUJBI, B TO BpeMsl Kak eBponeickas aeauT. B Uranuu B
Ka)KJIOM PETHOHE IIPUMEHSIOTCSI CBOU METOJIbI KOHTPOJIS, Cy-
IIECTBYET HEKasi CBOOO/Ia ICHCTBUI U CAMOOIICHKA CTPYKTYD.
B I'epmannm yacTHYHOE JTHUIICHUE ONIEKH, paboTa OpraHoB Ha
BBISIBJICHHE ITOTCHIMAIBHOM YIPO3bl HAUMHACTCSI ¢ MOMEHTA
poxieHus peOeHKa, He3aBUCUMO €CTh JIM Ha TO OCHOBAaHHSI.

Ucxonst n3 0600menus omeita ctpad EBpocoros3a, Belie-
JSIOT cleayromue (OpMbl ATBTEPHATUBHOTO yXOJa: MOoMe-
IICHHUEC neTeﬂ IOocCJI€ U3BATHUA K POACTBCHHHUKAM, IMOMCIIC-
HUE JIeTell B maTpoHaTHBIE (POCTEpHBIE) CEMbH, TIOMEIIICHHE
JIeTel B IETCKHE yUPEXK/CHUS, YCHIHOBICHNE. B OTIembHBIX
CTpaHax NPHMEHSIOTCS Takke Takue (POpPMbI, Kak Ipero-
CTaBJICHHUE TIPHIOTA (KIIEITEPCTBO») MIIM CAaMOCTOSTEIFHOE
MIPOXXKMBAHKE TTOJIPOCTKA.

docTepHbIe (MaTPOHATHBIE) CEMbU PACCMATPUBAIOTCS KaK
OJTHA M3 PUOPHUTETHHIX (popM ycTpoiicTBa neteit. Fostercare
(c aHmI. marpoHATHOE BOCIMTAHUE) MPEICTABIIET COOON
(dopMy yxoJa 3a HyKJIQIOIMMHUCS B OTEKE JIETbMH, KOTOPbIE
MIepeNIatoTCs AJIsl BOCHUTAHMA B IPUEMHYIO CEMBIO Ha TIIar-
HOH ocHOBe. B o0si3anHOCTH (hOCTEPHOH ceMbH BXOAMT BOC-
nuTaHre pedeHKa B YCJIOBUSIX CEMbU Ha OCHOBE JIOrOBOpA,
3a00Ta 0 AETSIX, HE CBA3aHHBIX POJCTBEHHBIMH OTHOILICHUS-
MH ¢ OCTEPHBIMU POAUTEISIMH.

Jeteii, ocTaBimxcst 0e3 poauTesieii, B OOJNBIIMHCTBE CIy-
4JaeB yCHIHOBIIOT. B 6onmpmmucTBe EBpOnelickux cTpaH Ha-
IIMOHAJILHOE YCHIHOBIICHHE JCIHUTCS Ha JIBA BHUJA: MPOCTOE
YCHIHOBJIEHHE U NOJIHOE YCBIHOBIEHHE. B kakqoMm rocynap-
CTBE YCTAHOBJIEHBI CBOM OCOOCHHOCTH, HAIlPUMEp, pa3HUIA
B BO3pacTe MEXXY YCHIHOBHTEJIEM U HECOBEPIICHHOIECTHNM,
MUHHUMAaIbHBIA BO3pacT NMOTCHIUAJIBHBIX beIHOBHTeﬂeﬁ, a
TaKKe€ MaKCUMaJIbHBII BO3pacT YChIHOBUTENEH. B cBOO Oue-
pelb MEKIyHapOTHOE YCHIHOBICHUE BBICTYIIACT KaK OTAEIb-
HBIM BHUJ, TaK KaK B3aUMOJICHCTBUE MEXKIY IOCydapCcTBaMu
10 TAHHOMY BOTIPOCY SBJISIETCSI OU€Hb JUTUTEILHOW U CIIOXK-
HOW Mpouenypoi, OCHOBOW KoToporo siBisercs ['aarckas
KoHBeHIMsI 0 3amuTe JeTedl U COTPYJHUYECTBE B 00JIacTH
MEKTyHapOIHOTO YChIHOBIEHHS 0T 29 Mast 1993 rona.

[TpaBWIBHBIM, Ha Hall B3DISA, SIBISETCS TO, YTO B 3aKO-
HojarenbcTBe Pecnyonuku benapyck u Poccuiickoit dene-
panuy He BBIJEISIIOT MOJHOE U PocToe yChiHOBIEHU. [1pu
5TOM 3JIEMEHTBHI IIPOCTOTO YCHIHOBJICHUS CONEPXKATCS B CT.
134 Konekca Pecniyonmuku benapych o Opake u cembe U B
c1.137 Cemeitnoro xonekca Poccuiickoit @eneparum, B KO-
TOPBIX MPEyCMOTPEHO, YTO TIPH YCHIHOBICHUH peOCHKA Of1-
HUM JIMIIOM JIMYHBIC HEUMYIIECCTBCHHBIC 1 UMYIIICCTBECHHLIC
IpaBa 1 00SI3aHHOCTH MOTYT OBITH COXPAHEHBI MO KEITAHHIO
MarepH, €CII YChIHOBUTEIb — MYXKUMHA, WM TI0 YKEITAHHIO
0TI, €CIIM YCHIHOBUTEIb — JKEHINMHa [2, c.114].

BrrrenepeunciieHHble OPMBI YCTPOUCTBA IETEH-CHPOT
U ZIeTei, ocTaBIInXCst 0e3 MOMeYeHUs POJUTENCH, B eBpOTIeH-
CKHX CTpaHax TakXke IPUMEHSAIOTCs. B oreuecTBeHHON IIpa-
BOBOM CHCTEME CYyNIECTBYET psiJi CHEHHAIbHBIX HPaBOBBIX
AKTOB, KOTOpBIE 00Jiee NETalIbHO Pa3bsCHAIOT KOHKPETHYIO



CTPYKTYDY.
Ha nam B3m1s17, LenecooOpa3Ho BBECTH B HAIly CUCTEMY

CIJIE/IYFOIINE TOTIOTHEHHS:

1. Opraamzanmonnyio cTpykrypy «KoppekinoHHbIe
LEHTPBI», KOTOpbIe padoTaigu Obl MPH OpraHax ONEKH U
B3aMMOJICHCTBOBANIN ¢ HUMH. B IleHTpax 3aHUMAaINCh OBl ¢
OMOJOTMYECKUMH CEMbSMH, OKa3bIBas ICHXOJIOTHYECKYIO
MOAJEPKKY, MAT€pPUAIbHYI0 U HHYIO IIOMOIIb HE TOJBKO
POAUTENSIM, HO U HX JIETAM. B «KOppEKIMOHHBIE HEHTPHD»
TakXe MOTyT 00paIaTbest IpHEMHbIE, ONTEKYHCKHE CEMbH, Y
KOTOPBIX BO3HHUKAIOT MPOOJIEMBI C TTOJI0NIEYHBIMU. B Kaxkaom
KOHKPETHOM CITy4au JaHHbIE IIEHTPBI JOIKHBI HCIOIb30BATh
cBOH monxoza. [ 3Toro HeoOXOMMO TOTOBHUTH CIICIIHANIHU-
CTOB COOTBETCTBYIOIINX NPO(eccHil.

2. B cyuae u3pATHS pebeHKa U3 CEMBH TpeJiaraeM BBe-
CTH B Ka4eCTBE MOMOIIN CO CTOPOHBI OPTAaHOB OMNEKH TaK
Ha3bIBAEMYIO «JISKYPHYIO CEMBIO». DTO — IIPUEMHAs CEMbs,
rae OylLyT HaXOOUTHCS JIETH JI0 TOTO, KaK OMPENeNUT X CTa-
Tyc. To ecTh Npu M3BATUN peOEHKA €ro MOMECTAT B 3Ty Ce-
MbIO, €CITH peOCHKa HE BO3BPATST B OMOIOTHYECKYIO CEMBIO,
HE YCHIHOBIISIFOT WJIM HE MepenaayT MOJ ONeKy, TO peOeHOK
OCTaHETCs B 3TOM JIeKYypHOU ceMbe. Takum o0paszoM, Haie
rOCYJapcTBO CMOXKET M30aBHTBCS OT NPHUIOTOB M JIETCKHUX
nmoMoB. [Ipu 3TOoM et OyAayT MOMEIICHBI B CEMEHYyI0 00-
CTaHOBKY. B e)XypHYI0 CeMbI0 MOTYT OBITH OMEIIECHBI 5-6
JieTeil. DTo TakKe 11e1eco00pasHo U ¢ SKOHOMHYECKOW TOY-
KM 3pEeHHs, TaK Kak Opemst cofep kaHus pebeHKa JOKUTCS Ha
MIPUEMHYIO CEMBIO, a He TIPUIOT WJIH AETCKHH JIOM.

3. Bo MHOrux eBpoOmeWcKHX cTpaHax (Hampumep, BO
@paHIK) HTOMOIIBIO AETSIM, MOAPOCTKAM M JaXKe COBEp-
IIEHHOJICTHUM MOJIO/IBIM JIFOJISIM ¢ OCOOCHHOCTSIMHM TOMO-
raloT BOJIOHTEepbl. Ha Hai B3mis], 910 oueHb () (EeKTUBHBIH
croco0 MOMOIIIN TaKUM pedsiTaM, KOTOpast CITIOCOOCTBYET MX
HawjIydlIel connanm3annu. Pa3BuTrne HHCTUTYTa BOJIOHTEP-
CTBa B JJAaHHOM BOIIPOCEC ABJIACTCA HeO6XOI[I/IM]>IM u B bena-

pycH.
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ITPABOBOE PEI'YVIMPOBAHUE CTATYCA
MOJIOABIX CIIEHHUAJINCTOB
B TPYJOBOM ITPABE

Cmpuxkosa T.B. (FHII, Mozunes)

B nacrosimee Bpems B PecryOnuke benapych HopMarus-
HOE 3aKpeIuIeHHe IPaBOBOTO TEPMHHA «MOJIOJOH CIelHa-
JIICT» MPEUMYIIECTBEHHO cocpenoToueHo B Koaexce Pecy-
onuku benapych 00 oOpa3oBaHMu, a TaKkKe ONOCPEIOBAHO
HAaXOJUTCS B PA3JIMUHBIX MPABOBBIX HOpMax TpymoBoro Ko-
nekca Pecrryonmiku benapycs (nanee — TK). Onnako karero-
PUH «MOJIOAOH CHEeNMAINCT» B 3aKOHOJATENbCTBE HE 3aKpe-
IUICHO, JJAHHOE TMOHSATHE OTPAXKAeTCs MyTeM MEPEUHCICHUS
BXOJISIINX B €r0 COCTAB KaTETOPHIA.

B ct. 281 TK 3HauuTCs, 4TO BBIMTYCKHUKAM TapaHTHPYETCs
IIpeI0CTaBIEHNE TIEPBOTO pabouero Mecta. B To e Bpems B
IIPABONPUMEHUTENBHON MPAKTUKE, IO PE3YNIBTaTaM HAIIEro
UCCJIEJIOBaHNUS, BOSHUKAET psi/i MPOOJIEeM, CBSI3aHHBIX C Ipe-
JIOCTaBJICHUEM CO CTOPOHBI HAaHMMATelsl JOTOIHUTEIBHBIX
rapaHTUl, HAIIPaBICHHBIX HA MOBBIIIEHUE YPOBHS MOJIOABIX
CIELMAIUCTOB B paboTe o pacnpexneneHuro. MmeHHo 1o
9TOW IPUUYMHE B IPAaBOBOW JIMTEPATYPE BBICKA3bIBAKOTCS pa3-
JIMYHBIE TOYKU 3PEHHS OTHOCUTEIBHO COBEPIIECHCTBOBAHMS
[IPaBOBBIX FAPAHTUN MOJIOJBIM CIIELUAIUCTAM.

Taxk, I'b. [lluniko nosaraer, 4To roCyapcTBO 3aUHTEpE-
COBaHO B 0OECIICUCHNH MOJTHONW M 3P ()EKTHBHON 3aHATOCTH
MOJIOABIX CIICHHUAJIMCTOB U NPUHUMACT MCPBI IO COBCPIICH-
CTBOBAHUIO 3aKOHOJATENIHCTBA, PEIIAMEHTHPYIOIIETO 11paBa,
0053aHHOCTH M OTBETCTBEHHOCTh PAOOTHHUKOB JIAHHOW Kare-
ropuu U Hanumarenei [ 1, c. 188]. [Ipuyem perynupyercs ae-
ATEILHOCTD BY30B B YaCTH OPTaHM3ALMH JBYXCTYIICHUATON
TIOATOTOBKH CIICIIMAINCTOB, YCTAHOBICHUN KBATH(UKALIUH 1
AKaJICMHUYCCKUX CTeHeHePI, MMPUCBAUBACMBIX 10 UTOT'aM O6y-
YeHMs Ha KaXIOM U3 CTyNeHeH BBICIIEro 0Opa3oBaHusl.

T.A. JIpo3n cuuraet, 94To cpoK paboThl MOJIO/IBIX CIICIIHA-
JINCTOB CO CPE€AHUM CII€UATIbHBIM U BBICIIIUM 06pa3OBaHI/leM
CIemyeT pasrpaHuduTh [2, ¢. 26]. Cpok OTpabOTKH MO pac-
TIPE/ICIICHUIO0 HEOOXO0IMMO yCTaHABINBATh B 3aBUCUMOCTH OT
ypoBHsI 00pa3oBanus. Tak, JJis JIKI, MOJYYUBIIUX CPEIHEE
crienuanbHoOe 00pa3oBaHUE, CPOK OTPAOOTKM IO pacipese-
JICHUIO OH CUMTET IIeJIeCO00pa3HbIM COKPATHTh, HAIPUMEp,
JI0 TIOJTyTOpA JIET.

Ilo HamieMy MHEHMIO, TOUKa 3pEHUSI UCCIIEOBATEIIEH B
JTaHHOM HalpaBJI€HUH [OJDKHA CBOJUTBHCA K CTUMYIUPO-
BAaHUIO YCIICIIHOW TPYJOBOM JIEATEIbHOCTU B BUJAE IIPEIO-
CTaBJIICHUS MM CIICIHAIBHBIX TPYIOBBIX CTUMYJIOB. B 3THX
LeNsiX, HanpuMep, MpeularaéM BBECTH B y4eOHBIC IUIaHBI
BBIITYCKHBIX KYPCOB YUPEXKICHUH 00pa3oBaHuUs CHELKYPCHI,
KOTOpbIe OBl J1aBaJl MOJIOJBIM CIIELHUAIICTAM CBEICHUS O
TIOJIOKCHUH Ha PBIHKE TPY/a, TPEOOBAHUSIX, MPEIbSIBISIEMBIX
K MOJIOZIBIM CIELIUAINCTaM, YCIOBUAX UX KapbEePHOTO POCTa.

Ilomaraem, 4TO B HENSIX JOCTIKEHUS €AMHOOOpa3us
IIPABOBBIX HOPM, PETYIHUPYIOMIHUX MPOLENYPY TPYAOBOH Je-
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STEJILHOCTH MOJIOABIX PaOOTHUKOB, OyleT HpHUEMIIEMBIM
yTouHHUTH nonokeHus cT. 281 TK, 3akpenus B Heil, B yacT-
HOCTH, 00513aHHOCTH HaHHUMAaTEJIEH 110 CO3IaHII0 HEOOXOIH-
MBIX YCJIOBUH AT 3aKPEMIEHNs MOJIOABIX CHEIUAINCTOB Ha
IIPOU3BOJICTBE.

Hamu takxe mpezaraercsi yBeIMIUTh 3aKPEILUIIEMOCTb
MOJIOABIX CIELUAINCTOB Ha MPEANPUATHH IMyTEM POTaLHU
KaJpoB (TOPU30HTAJIbHASL POTALUS KaJpPOB — IEepeMeleHUe
M0 JTOJDKHOCTAM U (MJIM) BEPTHKAIbHAsl pPOTAlMs KaapoB —
POCT I10 JOJKHOCTH).

Takum oOpazom, pa3paboTka U MPUMEHEHHE TUHAMUYHOM
CHCTEMBI POTALMH MOJIOIBIX CIIEIHAINCTOB HA IPOMBIII-
JICHHBIX TPEIIPHUIATHSIX HEOOXOJUMO /ISl YMECHBIICHHUS Te-
KydecTH JaHHOH KaTeropuu pabOTHHKOB. Poramus kxaapos
MO3BOJISIET B YCIIOBUSIX PE3KOT0 COKPAIIECHUSI YHUCICHHOCTH
MOJIOABIX CHEMATNCTOB Ha MPOMBIIITIEHHBIX IPEANPHUATHUSX,
c(hopMUpPOBaTh LITAT JYYIIHMMHU COTPYJHUKAMH, OIIPEACIUTh
TIPUOPUTETHI JUIsl BIOKEHUS CPEJICTB HA OOyUCHHE TIEpCIIeK-
TUBHBIX, CIOCOOHBIX K TBOPYECKOMY POCTY CHELHAIIHCTOB.
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CTAJMU NEPECMOTPA CYIEBHBIX
MMOCTAHOBJIEHUM B XO31MMCTBEHHOM
IPOIECCE PECIIYBJIUKH BEJIAPYCh

Cyeseeea E.C. (BHII, Mozunes)

Ilox craguelt Xx03s11ICTBEHHOTIO TIpoliecca MoApa3yMeBaeT-
Cs1 COBOKYITHOCTB TPOLECCYaIbHBIX JEHCTBHUI MO KOHKPET-
HOMY JieNly, OOBEIMHEHHBIX HX IPOIECCYaNTbHON MEIbIO.
Crnenyer OTMETHTB, YTO 10 NEPECMOTpPY CyJAEOHBIX MOCTa-
HOBJIEHUH B XO3SHCTBEHHOM IPOLIECCE BBIJEISIOT 4 CTaUH:
amneJUISIIMOHHAsT WHCTAHIMSA, KacCallMOHHAs WHCTaHINS,
HaA30pHass MHCTAHUHA W IO BHOBL OTKPLIBIIMMCH O6CTO}I-
TEJIbCTBAM.

ATEIISIMOHHOE TIPOU3BOACTBO (IIPONU3BOJICTBO B SKOHO-
MHYECKOM CYJi€ BTOPOH MHCTAHIMM) — ATO CAMOCTOSITENb-
Hasl CTaANs XO3STHCTBEHHOTO MpOoIlecca M0 PACCMOTPEHHIO U
Pa3peIICHNIO aNeJUIIIUOHHBIX JKano0 (IIPOTECTOB) B IEIAX
ITIPOBEPKU 3aKOHHOCTHU U 000CHOBAHHOCTH HE BCTYIIMBIIUX B
3aKOHHYIO CHJIy PELIEHUH U ONPEIENIEHUH 3KOHOMUYECKOTO
CyJa MepBoi MHCTaHIUK METOJOM IOBTOPHOTO paccMoTpe-
Hus aena (masa 31, ct. 267-281 Xo0354HCTBEHHOTO MPOIECCY-
anmpHOTO Kojiekca (manee — XIIK)) [1].

B xozsiictBenHOM cynorponsBosicTse Pecnyonmku berna-
pyck ¢ 07.03.2005 r., ¢ MOMEHTa BCTYIUIEHUS B CUJTy 3aKOHA
Pecny6onmuku Bemapycs ot 06.08.2004 1. N 314-3 «O BHe-
CEHUU U3MEHEHUH W JOMOJHEHUH B XO34HCTBEHHBIN Mpo-
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HeccyanbHbId Kogeke PecnyOnmuku Bemapychy», Hamen cBoe
3aKperyieHUe HHCTUTYT aleuIIIMOHHOTO MEPECMOTpa pellie-
HUH XO35HCTBEHHOTO Cy/la IEPBOM MHCTAHIIMH.

B Teopuu x03sSHCTBEHHOTO TIpOIIecca BBIACISIOT TIOTHYIO
Y HETIOJIHYIO aneunsiiuio. 1{enapro moimHol aneisauuu siBiis-
eTCsl TIPOBEpKa 3aKOHHOCTH M OOOCHOBAaHHOCTH PEIICHHN
Cyla TIepBO WHCTAHIIMU METOJOM TIOBTOPHOTO PaccMOTpE-
Hus gaena. Hemonnas anemisiuys MMEET CBOEW LIENIbI0 HC-
MpaBJeHNE OMMOOK Cy/la TepBOW MHCTAHIINH, a HE CTOPOH.
[Ipou3BoACTBO B Cy/ie aneUIAIHOHHON HHCTAHIIMK HAIlpaB-
JIEHO HE HA HOBOE PACCMOTPEHUE JIeNa, a Ha MPOBEPKY Mpa-
BIJIBHOCTH PEIICHUS Cyla MepBOi HHCTAaHIMK. Moenb, Ko-
Topas ¢pyHKImoHUpyeT B Pecnybmuke bemapych, mo cBomm
MpHU3HAKaM OJIM3Ka K MOJICIH TOJHOM amesuIAluy, TaK Kak
CyJl 3aHOBO pacCMaTpPHUBAET JEJI0 U €CTh BO3MOKHOCTD TIPE-
CTaBJICHHUS JIOTIOJIHUTEIIBHBIX JIOKA3aTeNbCTB [2, €. 55].

CornacHo CTaTMCTUYECKUM JaHHbIM BepxoBHoro Cyna
Pecny6nmukxu Bemapycs 3a 2020 rox B Cyasl, paccMaTpHBaro-
LIMMH YKOHOMHUYECKHE Jiea, noctynuio 3128 anennsuuoH-
HBIX KaJ100, K TPOM3BOACTBY NpuHATO 2397 xano0, paccmo-
TpeHo 2277 aneuIAIHOHHBIX Kajio0, OTMEHEHO CyHeOHBIX
nocranoBnennit 308 (13,5% ot paccmorpennsix). 3a 2021
roJ noctymwio 2606 aneusIIMOHHBIX Kajlo0, NPUHSITO K
mpou3BoACTBY 1854 sxamo6sl, paccmoTpeHo 1823 amemsim-
OHHBIC KaNo0bI, 190 CyneOHBIX TOCTAHOBICHUH OBLIIO OTME-
ueno (10,1% ot paccmoTpenHbix) [3]. AHaIU3 NpUBEICHHON
CTaTHUCTHKH MTO3BOJISIET CAETATh BBIBOJ O CHIDKCHUH KOJIHYE-
CTBa TOCTYITUBIINX aIeIUIAIIHOHHBIX jka100 Ha 16,7% u cHu-
YKCHUHU KOJIMYECTBA OTMEHCHHBIX CYICOHBIX MMOCTAHOBICHUN
Ha 3,4% B 2021 1. mo cpaBaeHmio ¢ 2020 1.

Kaccammonsoe mpou3BOICTBO MpEAHA3HAYCHO IS MPO-
BEPKH BCTYNHBIIMX B 3aKOHHYIO CHJY CyI€OHBIX IOCTa-
HOBJICHHUH, BHIHECEHHBIX SKOHOMHUYECKHM CYJIOM IE€pPBOH U
(W) ame UIAIMOHHON WHCTAHIIUM IO KOHKPETHOMY JIEITy
(I'maBa 32 ct. 282-299 XIIK).

[epsrrit XIIK Pecryonukn Bemapycs 1991 1. HE comep-
JKaJl yIOMUHAHUM 0 Takod cranuu npouecca. Jlums B XIIK
1998 r. OBLTO 3aKPEIUICHO MPABO YYACTBYIOIIMX B JCJIC JIHIL
Ha KacCallMOHHOE O0KalloBaHWE (OMpPOTECTOBaHHE) Cyned-
HBIX TIOCTAHOBJICHHUY W MOSIBUJIACH OTINEJBbHAS IJ1aBa, MTOCBS-
mEHHAsT PACCMOTPEHUIO CY/IEOHBIX aKTOB B KacCallMOHHON
WHCTAaHIUH. [Ipy 3TOM WHCTHUTYT Kaccalluy X03HCTBEHHOTO
mpoIecca B CBOMX OCHOBHBIX UEpTaX SIBUJICS PE3yTBTaTOM
3aMMCTBOBAHMsI AHAJIOTUYHOW (OPMBI IEepecMoTpa Cyued-
HBIX TTOCTAHOBIICHUH M3 TPaKTAHCKOTO Tpolecca (B YacT-
HOCTH, MOJIeNIN Kaccauuu, npexycmorpennoit ['TIK 1999). B
pesynbrare BerymieHus: B 2005 . B elicTBUE HOBOM pellak-
un XIIK 1998 1. xaccarmmoHHOE MTPOM3BOACTBO MPETEPIIEIIO
psn u3mMeHenuit 35, c. 65].

CornacHo cTaTMCTUYEeCKUM JaHHbIM BepxoBHoro Cyna
Pecny6nmukxu Bemapycs 3a 2020 rox B Cyasl, paccMaTpHBaro-
e YKOHOMUYECKUe Jena, nocTynuio 1299 kaccaumoHHbIX
xaJo0, paccMorpeno 1024 kaccallMOHHBIC )Kaa00bl, OTMEHE-
HO 60 cyneOHbIX mocTaHOBIEHUH (6% OT PacCMOTPEHHBIX).
3a 2021 rox nocrymmio 1067 xaccallmOHHBIX Karo0 (TIpoTe-



CTOB), paccMOTpeHO 813 KaccallMOHHBIX ’kan00 (TIPOTeCcTOB),
67 cyneOHBIX MOCTaHOBJICHUI ObUTO oTMeHEeHO (8,2%) [3].
AHanu3 NpUBEIECHHON CTaTUCTHKU IO3BOJSET CIETATh BBI-
BOJI O CHIDKCHUH KOJIMYECTBA MOCTYMHBIINX KacCAI[HOHHBIX
xanob Ha 17,9% ¥ yBelIWYeHUH KOJIMYEeCTBAa OTMEHHBIX CY-
neOHbIX nocTaHoBieHnit Ha 2,2% B 2021 . mo cpaBHEHUIO
¢ 2020.

Cranus nepecMoTpa cyAeOHbIX TOCTAHOBICHUH B TTOPSI/I-
Ke HaJ[30pa MO3BOJISIET 00€CIeYnBaTh 3aKOHHOCTD B OCYIIIECT-
BIICHUH TPABOCY/IHS, TOJHYIO 3aIIUTY TPAaB U OXPaHSIEMBIX
3aKOHOM MHTEPECOB I'paKAaH M OpraHHu3alyii, yCTpaHEHUE
JOTyIIeHHbIX cyneOnpx ommbok (ImaBa 33 cr. 300-318
XIIK). 3a 2020 ron B cy/sl, paccMaTpUBAIOLINE SKOHOMHYE-
CKHe JieJa, IPUHECEHO POTECTOB B MOPSIKE Haja3opa 6; 3a
2021 rom — 2 mpoTecTa, pacCCMOTPEHO MPOTECTOB B MOPSI/IKE
Hanzopa 3 [3].

[Ipou3BoACTBO O BO3OOHOBICHUHU /1€ MO BHOBb OTKPBIB-
mHMCST 00CTOATENBCTBAM SIBJISIETCA OJNHUM U3 TPEIyCMO-
tpenHbix XIIK crmoco0oB mpoBepkH MpaBUIIBHOCTH paspe-
meHus aen s3koHoMuueckumu cynamu (I'masa 34 cr. 319-324
XIIK). [Ins mepecMoTpa cyaeOHBIX TOCTAaHOBICHHH 110 BHOBB
OTPBIBIIMMCSI  OOCTOSATENILCTBAM XapaKTEPHO OTCYTCTBHE
OIIUOKK dKOHOMHUYECKOro cyaa. CymeOHOe MOCTaHOBICHHE
MIPU3HAETCS] 3aKOHHBIM M OOOCHOBAHHBIM 1O BBISIBICHUS
BHOBB OTKPBIBIITUXCS 0OCTOSATENBCTB [2, €. 95].

Takum 00pa3oM, MOXKHO CliesiaTh BBIBOJ O TOM, YTO IOJ
CcTagueil XO3sIMCTBEHHOIO Ipoliecca IMoApa3yMeBaeTcsi Co-
BOKYITHOCTb IPOLECCYalbHbIX ACHCTBUH TO KOHKPETHOMY
Jiey, OObEAMHEHHBIX UX MPOLECCYATbHON /b0, ATeIuIs-
IIMOHHOE TIPOU3BOJICTBO — 3TO CAMOCTOATENbHAS CTaJIUsI XO-
3HCTBEHHOTO ITpoIiecca, KOTOpasi MOBTOPHO PacCMaTpUBACT
JIeNIo, TPOBEpSisl IOJHOTY YCTAHOBIICHHsI OOCTOSITEINLCTB,
MMEIOIINX 3HAYSHUE IS JIeNa, @ TAKXKE COOTBETCTBHE BBIBO-
JIOB, YKa3aHHBIX B PEIICHNH, KOTOPBIC CYJI CUET yCTAaHOBJICH-
HeiMU. Hu KacCcallMOHHas, HU HaA30pHasA HHCTAHI WA TaKUMU

TTOJTHOMOYHUAMH HE HAJICJICHBI.

CIIMCOK UCTIOJIbB30OBAHHbBIX MCTOYHMKOB

1. AsnacoBud, P. [logaua anennsmuu mo rpakJaHCKOMY U 3KOHO-
MHYECKOMY JIeiTy: oOlire MpaBuiia B CpaBHEHHUH [ DeKTpoHHbIi pecypc] / P.
AsnacoBud. — Pexxum ocrymna: https:/ilex.by/. — Ilara nocryma: 09.03.2022.

2. Bonaxosa, O. B. XossiicTBeHHBIIT mpomecc : yued. nocodue s
CTYACHTOB YYPEXK/ICHUI BBICIIEr0 0Opa30BaHMs CIIELUATIBLHOCTH IEpPBOI
cryneHu Beiciero oopaszosanusi / O. B. bogakosa ; Akagemust yrpaBlieHUs
nipu [pesunente Pecniyonuku benapyck. — MuHCK : AkageMust ynpaBieHUs
npu [Ipesunenre PecnyOnuku benapycs, 2020. —431 c.

3. Wnrepuer-nopran Bepxonoro Cyma PecnyOmuxu benapycs
[OnexrponHnsiii pecypc] Bepxosusiit Cyn Pecniyonuku benapyce. — Pexxum
noctyna: http://www.court.gov.by/. — lara noctyma: 09.03.2022.

4. Xo3siiicTBEeHHBIH TponeccyalnbHblii  koneke Pecnybmukn be-
napych [DnekTpoHHBIH pecype] @ 15 nexabps 1998 r., Ne 219-3 : mpunsr
IManaroit mpencraButeneii 11 HosOps 1998 1. : omobp. Coserom Pecmt. 26
HOs10pst 1998 1. : B pen. 3akona Peciy6iuku benapycs ot 6 siuBapst 2021 1. //
DTAJIOH. 3akononarenbctBo Pecniyonuku benapycs / Hau. nenTp mpaBo-
Boit uapopm. Pecniybnuxu Benapycs. — Munck, 2022.

5. Yepnernxas, H. A. XosstiictBennslit npouecc. OcobeHHast 4acTb /
H. A. Yepnenkas. — Munck :Terpanut, 2014. — 144 c.

O MMOHATUU JOT'OBOPA ®UHAHCOBOM
APEH/IbI (JIU3UHTIA)

Tepewonok A.B. (BHII)

JIM3WHT Ha CETOMHSIIHNI JICHb BBICTYIIACT B KAYECTBE O]
HOHW M3 CaMbIX 3HAYMMBIX ()OPM MHBECTUIIMOHHOMW JESTEIIb-
HOCTH BO MHOTHUX TOCYIapCTBaX.

JloroBop JIM3uHTa periaMeHTupyeTcs B maparpage 6 ria-
BbI 34 ['pakanckoro konekca Pecriyonuku Benapycs [1].

Jlusunr npencrapnseT cobOi JOTOBOP apeHAbI, Tpemyc-
MaTpHBAIONINH TPEOCTaBICHNE JIM3MHTOJaTeNeM (apeH-
JloiaTesieM) MpUHAUISKAIUX eMy 00OpyIOBaHUs, MallHH,
OBM, OprTexHUKH, TPAHCIOPTHBIX CPEICTB, COOPYKECHUI
MIPOM3BOJICTBEHHOTO, TOPTOBOTO M CKJIQJICKOTO Ha3Hade-
HUS JTU3UHTOIIONyYaTeNto (apeHIaTopy) B UCKIIOUHUTEIbHOE
MOJTb30BAHUE HA YCTAHOBJIECHHBIM CPOK 3a OIpE/eICHHOE
BO3HArpakJIeHUE — apeH/HYI0 IUIaTy, KOTOpas BKJIIOYACT
MPOLIEHTHYIO CTaBKY, 3aKPhIBAIOIIYI0 CTOMMOCTD IIPHUBIIEYE-
HUSI CPEACTB apeHII0/IaTeNIeM Ha JAEHEKHOM PBIHKE C YIE€TOM
HEeoOX0AMMOH MpHUOBUTH OaHKa ¥ aMOPTH3AIMIO UMYIIIECTBA.

Ilo mnpaBoBOW mHpuUpoOAE AOrOBOP JIM3HUHIA SIBIISETCS:
BO3ME3/IHBIM, T.K. IPEIMET JO0T0OBOpa INPEACTaBISETCS TO-
Jy4aTedaro JM3WHTA 3a IUIaTy BO BPEMEHHOE BIAJCHUE U
MI0JIb30BaHUE; KOHCEHCYabHBIM, T.€. JOTOBOp HPU3HAETCS
3aKJIIOYEHHBIM C MOMEHTa COIVIACOBAHMS €ro CTOPOHAMHU
BCEX CYILIECTBEHHBIX YCJIIOBHH; 001aJaeT IBYCTOPOHHHUM Xa-
paKkTepoM, T.e. YYaCTHUKH JIOTOBOpA JIM3UHra HE 00J1aJaioT
HU OJHHMM TIPaBOM JHOO O0S3aHHOCTBIO, KOTOPBIE MPHUHAI-
Jekany Obl OJHOBPEMEHHO Ka)KJIOMY M3 HUX, YTO OTIHYAET
MHOT'OCTOPOHHHE CJICJIKH.

Jlu3uHrOAaTENh M JIM3UHTOMONYYaTeNb OMIEPUPYIOT C Ka-
MIUTAJIOM HE B JICHE)KHOM, a B TPOM3BOJICTBEHHOM (popme, UTO
COMMKACT JIM3UHT C HHBECTUPOBAHHEM.

JIM3uHrOBBIE ONEpanny MPUPABHUBAIOTCA K KPEIUTHBIM
CO BCEMH BBITEKAIOIMUMH U3 3TOTO NMPaBaMH U HOPMaMH TO-
CYIapCTBEHHOTO PETyJINPOBAHUSL.

OnHako OT KpeAnTa JM3MHT OTIMYAETCS] TeM, 4TO MOCie
OKOHYAHUSI €r0 CPOKA M BBITUIATHI BCEel 00YCIIOBICHHON CyM-
MBI JIOTOBOpa OOBEKT JIM3MHIA OCTAETCS COOCTBEHHOCTHIO
JM3UHTOAATENS (€CIIU JIOTOBOPOM HE IMPELyCMOTPEH BBIKYI
00BbeKTa JIM3UHTA 110 OCTAaTOYHON CTOMMOCTH WJIN TIepe/iada B
COOCTBEHHOCTH JM3HUHTONONy aresns). [Ipu kpeaure xe OaHk
OCTaBIISIeT 32 COOOM MPaBo COOCTBEHHOCTH Ha OOBEKT KaK 3a-
JIor ccynsl [2, ¢. 15].

DKOHOMHYECKasi CYIIHOCTh JIM3MHTA JEJaeT ero rmpume-
HeHne Hanbosnee 3(h(HeKTUBHBIM B OTPACTIAX, BBITYCKAIONTIX
TIPOJYKIIMIO BBICOKOH CTENEHW TOTOBHOCTH, COBIT KOTOPOM
BO MHOI'OM OIIPEAENISETCS €€ KOHKYPEHTOCIOCOOHOCThIO U
HaJIMYUEM CPEJICTB y TOJIb30BATENSI ATON MPOAYKIINH.

Knaccudukanms BUIOB JM3WHTA 3aTpyIHEHA PsIOM 00-
CTOSITENILCTB. B IMMpaBOBbIX CUCTEMAX PA3JIUYHBIX CTpaH
CYIIECTBYIOT Pa3sHOOOpPAa3HbIE OMpENEICHUsI HE TOIBKO COO-
CTBEHHO JIN3UHTA, HO U OTJCIBbHBIX €r0 BHJOB. Pa3muuHble
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BU/IbI JIN3UHT'A MOTYT COYETAaThCsl B OJHOM JOTOBOpE B 3a-
BUCHUMOCTH OT KOHKPCTHBIX, OrOBaApUBACMbIX YYaCTHHUKaMU
ycnoBuil. JIN3MHTOBBIE omepanuyu MOTyT OBITh ABYX (hopMm:
OTIEPaTHBHBIN JTM3UHT ¥ (PUHAHCOBBIN JIN3HHT.

OHepaTHBHLIﬁ JIMBUHT ITOAPAa3yMEBaACT JIMBUHI'OBBIC KOH-
TPAKThI, 3aKJII0YaEMble Ha KOPOTKUH M CPEIHUH CPOK, CO-
IJTACHO KOTOPBIM apeHIaTopy MPEA0CTaBIIeTCs (TIpu coOITio-
JICHUH OIIPEJIEJICHHOTO CPOKa) MPaBo B JII000E JPYroe BpeMsi
pacToprHyTh f0oroBop. Kak npasnio, 3To mpoUCXOIUT, KOTza
apeH/1aTopbl 00bEKTa JIM3UHTa OBICTPO CMEHSIOT APYT JpyTa.
ApeHIoaTeNb HeCeT 3/1eCh MOBBIIICHHBIA PUCK, a OBICTPO
CMEHSIOIINECS] apeHJATOPbI 3aCTaBIIAIOT JIM3UHTOBYIO KOM-
TIAHUIO MIPOSIBIIATH 0COOBIN HHTEPEC K XOPOILIEMY COCTOSTHHIO
npeamMeTa JIM3uHra. YacTo au3uHTOBas KOMIIAHMS 6epeT Ha
ce0s TeXHHIEeCKOoe 00CITy)KUBaHNE 00BEKTa JIN3WHTA — perya-
MCHTHBII PEMOHT, CTPAaXOBaHME, OCYMIECTBISSI TEM CaMBIM
HOHHOC@pBMCHbIﬁ JIM3UHT UJIX YaCTUYHO CepBHCHhIﬁ JIM3UHI
(B KOHTpaKkTE€ OTOBAapWBACTCS pa3leleHUE O00S3aTEeIBCTB).
[Tocne 3aBepiieHWss cpoka JCHCTBHS JOrOBOpa JIM3UHTA
IIPE/IMET JIOTOBOPa MOYKET OBbITh BO3BPAIECH BIIaJCIIbIly HIIH
BHOBbB CJIaH B apeH]Y.

@DUHAHCOBBIM JIM3MHT XapaKTEPU3yeTCs JUINTEIbHBIM
cpokoM KoHTpakTa (0T 5 10 10 neT) u amopTuzanuel Bcen
i OONbIIel YacTH CTOMMOCTH oOopymoBaHus. DaxTude-
CKHM (PMHAHCOBBIN JIM3MHT MpEACTaBIsieT coboi hopmy moi-
TOCPOYHOI0 KPEAUTOBaHUS MOKYIKHU. [lo ucredenun cpoka
JIEUCTBHS apeHIaTOpP MOXKET BEPHYTh OOBEKT apeHAbl, IPO-
JUINTH COTJIAIICHNE WJIN 3aKJIOYUTh HOBOE, a TAKXKE KYIHTh
00BEKT 10 OCTATOYHOI CTOMMOCTH (OOBIYHO OHA HOCHUT 4H-
CTO CHIMBOJIMYECKHH XapaKTep).

Paznu4aror M3MHT HOBOTO MMYIIECTBA (M3 IEPBBIX PYK)
W JIM3MHT OBIBIIETO B YIIOTPEOJICHUH UMYIIECTBa (M3 BTOPBIX
PYK), T.€. IpeaIpHHIMATEIh IPOJaeT UMYIIECTBO, COOCTBEH-
HUKOM KOTOPOT'O OH YK€ SIBIISIETCSI U MM YK€ TTOJIb3YETCsl.

[To oObekTaM CHEIOK pPAa3IUYAIOT JIM3HHI BHIKAMOIO
(TOPOXHBIN TPAHCTIOPT, BO3AYIIHBIA M MOPCKOH TPAHCIIOPT,
BaroHbl, KOHTEHHEPHI, TCXHUKA CBSA3M) U HEABMKUMOTO UMY-
miecrBa (TOpFOBbIe U KOHTOPCKHE 3J1aHud, IMPOU3BOACTBCH-
HBIE TOMEIIEHNUS, CKIIab! U T.14.). [Ipn 1u3nHre HEeIBMKUMO-
CTH apeH/I0AaTelb CTPOUT WIIH MOKYIAeT HEABHKUMOCTb T10
MOPYUYEHHIO apeH/IaTopa U MPEA0CTABISIET eMy JUIsS UCIOJIb-
30BaHUS B KOMMEPUECKUX M MPOU3BOACTBEHHBIX Ielsix. Kax
U B CJENIKax C JBIDKMMBIM UMYILIECTBOM, KOHTPAKT 3aKIIIO-
4aeTcsi OOBIUHO HAa CPOK, MEHBIIUN MM PaBHBIA aMOpTH3a-
IIMOHHOMY TIE€pUOy OOBEKTa; apeHAaTOp HECET BCE PHUCKH,
pacxofbl U HAJIOTH BO BPeMs JICHCTBUSI KOHTPAKTA.

JIn3uHrOBHIC orepanuru B MMOCJICAHUE Iro/Ibl CTaJIM BaKHBIM
00CTOATENTLCTBOM OOECTICUeHHs] YCTOWINBOCTH U PA3BUTHS
SKOHOMHUKHM BO MHOTHX CcTpaHax. JIN3MHT 10CTaTOYHO MHPO-
KO MPUMEHSETCSI TIPH CObITE NPOAYKIMY KaK Ha BHYTPEHHHUX,
TaK ¥ Ha BHEITHUX PBIHKAX.

[TocpencTBoM JM3MHra OCYIIECTBISICTCS WHBECTHPOBA-
HUEC NCHCKHBIX CPEACTB B PA3BUTHEC DKOHOMUKHU. Haan/lMep,
MHOTHE MPENPHUATHS IPU HOMOIIH JIM3UHTA PELIAI0T MPO-
611eMBI Kak OOHOBJICHHS M MOJICPHHU3AINH y’KE NUMEIOIIETOCs
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MPOU3BOJICTBA TIOCPEJCTBOM 3aMEHBI YCTapeBaromIero 000-
PYIOBaHHUSI HA HOBOE, TaK M IPOOJIEMbI PACIIMPEHNUS IPOU3-
BOJICTBA: JIM3HHT MTO3BOJISIET TIPHOOPETATh HOBOE 000pyIOBa-
HHE B Ooliee 00JIerYeHHOM PEXKUME, YeM MTPU UCIOJIb30BaHUH
Kpe€auTa Ui NOKYIKH.

Taxum 00pa3oM, JIM3UHT MOXKHO PacCMaTpUBAaTh Kak pas-
HOBHJHOCTb MPEANPHUHUMATEIILCKON JIEATEIBHOCTH, KaK
uuBecTHIUO. OH CIIOCOOCTBYET, HE UMEsI TOCTATOUHO OOJIb-
X (PUHAHCOBBIX CPEICTB, OOHOBIATH OCHOBHBIE (DOHIIBI,
IpuoOpeTaTh COBpEMEHHOE 000pyIOBaHUE, COKpalarh Io-
TEPHU OT €ro MOPAJILHOTO U3HOCA.
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TPETHM JINLIA, HE 3ASIBJISIFOIIUE
CAMOCTOSITEJTbHBIX TPEBOBAHUIA
HA TIPEJMET CIIOPA, KAK YYACTHUKH
T'PAKJAHCKOT'O CYJIOITPOU3BOJICTBA

Tuwixo O.A. (FHII)

Tpetsn nuia, He 3asBIAIOMINE CAMOCTOATENBHBIX TPEOO-
BaHMH Ha ITPEAMET CII0pa, — 3TO OJJMH U3 BUJIOB TPETHUX JIUI]
B IpakaaHcKoM npouecce. OHHU, Kak 3TO ClIelyeT U3 CaMoro
MOHATHS, HE 3asABIAIOT CAMOCTOSITETIBHBIX TPEOOBAaHWN Ha
IIPE/IMET CIIopa M BCTYMAIOT B YK€ HAYaBIIMKCS IpOIECC.
JlaHHBIE JIMIa Y4acTBYIOT B JieJie, KaK IPaBUIIO, HA CTOPOHE
OTBETYMKA. 3aKOH IPEIyCMaTPUBAET TaKKe BO3MOKHOCTb
y4acTusi TPEThETO JHIA 03 CaMOCTOATENILHBIX TPEOOBaHNH
1 Ha CTOPOHE UCTIIA.

XapakTepHOW 0COOEHHOCTBIO TPETHUX JIUI] 6€3 CaMOCTO-
ATENBHBIX TPEOOBAaHUH SBIISIETCS TO, YTO OHU MMEIOT MaTe-
PHaJIbHO-IIPABOBYIO CBSI3b TOJIBLKO C TEM JIMIIOM, Ha CTOPOHE
KOTOPOTO BBICTYMHAOT. TpeTby nuna 06e3 caMOCTOSITENbHBIX
TpeOOBaHMH, B MEPBYIO OYepelb, 3alUIIAIOT B IpOIecce
COOCTBEHHBIE HHTEPECHI, IIOCKOJILKY PEICHHE Cy/a 10 JIeiy
MOKET MOBJIUATH Ha UX NPaBa WK 00S3aHHOCTH 110 OTHOIIIE-
HUIO K OJJHOH M3 CTOPOH. VIHBIMHU CIIOBaMH, OHM y4acTBYIOT
B IIpoOLIeCCe B 1IEJSIX NPEIOTBPAILCHNs] BBIHECEHUS HeOaro-
MPUATHOTO ISl HUX pemieHns cyaa [2, c. 92].

Takum 00pa3zom, TpeThe JINIO, HE 3asBISIONIEE CAMOCTO-
ATENIBHBIX TPeOOBAaHUN Ha MPEIMET CHOopa, — ATO JIUIO, KO-
TOpPOE Y4acTBYET B JieJie HAa CTOPOHE HCTIA WM OTBETUHKA
JUISL 3alUThl COOCTBEHHBIX MHTEPECOB B CBSI3U C TEM, UTO
cyneOHOe pelleHne MOJKET MOBJIUSTh Ha €ro IpaBa Uik 00si-
3aHHOCTHU I10 OTHOIIEHWIO K OJHOM M3 CTOPOH. Y4acTHe B
IIpolecce TPEThHX JIUII 03 CaMOCTOSTENbHBIX TPEOOBAHUM
CHOCOOCTBYET YCTAHOBJICHUIO UCTUHBI I10 JIEITY, BBIHECEHHIO
CYZIOM 3aKOHHOTO 1 00OCHOBAaHHOTO PEIICHHUSI.

Jnst TpeThMX JIHI, HE 3asBISIONIMX CAMOCTOSITEIBHBIX



TpeOOBaHMH Ha NPEAMET CIIOpa, XapaKTepHBI CIIETYIOINe
MIPU3HAKH: BO-TIEPBBIX, OTCYTCTBHUE CAMOCTOSTEIBLHOIO Tpe-
OOBaHUs HA MPEIMET CIOpa; BO-BTOPHIX, BCTYIJICHUE B yXKe
HayaToe MO MHHUIMATHUBE HCTIA JEJI0 W ydyacTHe B HEM Ha
CTOpPOHC HMCTHA WM OTBCTYHKA, B-TPECTbUX, HAJIUYHUC MATC-
PHAIbHO-IIPABOBON CBSI3M TOJIBKO C TEM JIMIIOM, HA CTOPOHE
KOTOPOTO TPEThE JIMIO BBICTYNAET; B-4ETBEPTHIX, 3aIINTA
TPETHUM JIUIIOM COOCTBEHHBIX HHTEPECOB, IOCKOJIbKY peliie-
HUE TI0 JIeJTy MOXKET MOBJIUATH Ha €ro TpaBa U 00s13aHHOCTH.

Hawubonee pacrpoctpaneHHOi (OpMOH ydacTHs B Ipo-
Lecce TPeThUX JIMI 0e3 caMOCTOsTENbHBIX TPEeOOBaHMIA SIB-
JISETCS HAJTMYMe PETPEecCHOT0 00s3aTeNbCTBa (CIIOPHI O BO3-
MEIIEHNH BPe/ia, IPUUYNHEHHOTO HCTOYHHKOM HOBBIIICHHOM
OIIaCHOCTH; CIIOPBI O ITPOIaXKke Bellel 13 rapepoda opraHu-
3aIif; CIIOPBI IO CIENIKaM, COBEPIICHHBIM KOMHCCHOHEPOM
C TPETHUM JIMIIOM U JIp.).

Ho 5710 He emHCcTBeHHAs popMa yuacTusi B IpoLiecce Tpe-
TBUX JINI] 0€3 CAMOCTOSITETIBHBIX TPEOOBAHUN. Y HUX MOXKET
OBITH ¥ MHOH IOpHIMYECKUI HHTEpeC B ucxoje aena. TpeTbe
JUIO 0e3 CaMOCTOSITEIBHBIX TPEOOBAHMI MOXXET BCTYIIHTh
B TIpoIlecC MO COOCTBEHHOH WHMIMaThBe. [ 3TOro OHO
TIOIaeT B CyJ 3asiBJICHUE, B KOTOPOM YKa3bIBAacT, IO KaKUM
MOTHBaM M K KaKOH CTOpPOHE IpucoeanHsercs. Tperbe JI1io
0e3 caMOCTOSATENFHBIX TPEOOBaHUI MOXKET OBITH TPUBIICYE-
HO B IIPOIIECC TAKXKE IO XOAATAHCTBY IOPUINYCCKH 3anHTe-
PECOBaHHBIX B MCXOJIE JIea JIML] JIMOO 110 MHUIIMATUBE Cy/Ia.
Kaxxnas n3 cTOpoH MOXKET BO3PaXkaTh MIPOTUB BCTYIUICHUS B
JIENIO TPETHEro JINIIA.

Tpetbu nuia 6€3 caMOCTOSITEIBHBIX TPEOOBAHHUIA MTOJIB3Y-
I0TCSI TIPOIECCYaTbHBIME TIPaBaMH M HECYT NTPOIIECCYalIbHBIE
00s3aHHOCTH CTOPOHBI, B MHTEpEcax KOTOPOH OHHU BBHICTY-
narwT. B YaCTHOCTH, 3THU JIML]a UMCIOT IMPaBO 3HAKOMUTLCSA
C MarepHajgaMu JIeNa, 3asiBISTh OTBOABI, MPEACTABISTH 0-
Ka3aTelbCTBa, Y4aCTBOBATH B MCCIICJOBAHNUH JI0KA3aTEIbCTB,
3aJaBaTb BOIIPOCHI APYTUM YYaCTHHUKaAM CYIAOIIPOU3BOJACTBA
mo ey, o0)kajaoBaTh CyleOHbIE ITOCTAHOBIICHHS, a TaKXkKe
COBEpIIATh HHbIEC IPOLIECCyaTbHBIC ICHCTBHSI B YCTaHOBJICH-
HOM 3aKOHOM mopsiake [2, ¢. 93]. Tpersu nuia, He 3asABISIO-
M€ CaMOCTOSITENbHBIX TPEOOBAHUI Ha MpEIMET CIopa, He
00J1a/1a10T MPaBOM M3MEHEHUS IIPEIMETa U OCHOBAHUS HCKa,
YBEJIMYCHUS] MM YMEHBILECHUSI pa3Mepa MCKOBBIX TpeOoBa-
HUM, a TaKXKe 0TKa3a OT MCKa, IPU3HAHUS MCKa MM 3aKIIIO-
YEHUS] MUPOBOTO COIVIAIICHHMSI, COIIAIICHUS! O TIPUMEHEHUH
Meauanuu, MCJIUATUBHOT'O COIIAIICHMA, Tpe60BaHl/Iﬂ IIpUHY-
IUTETHFHOTO UCTIONHEHHS CyAeOHOT0 TOCTaHOBICHUS (CT. 67
I'TIK) [1].

Tperbe nuno 6e3 caMOCTOATENBHBIX TpeOOBaHMil, y4a-
CTBYIOIIIEE B JIEJIE HA CTOPOHE OTBETUHKA, HE CIIEAYET CMEIIN-
BaTh C COOTBETYMKOM, KOTOPBIN (TaKKe KaK M TPEThE JIUIIO)
BBICTYIIACT Ha CTOPOHC OTBCTUHMKA. OCHOBHOE OTJIMYHME MEXK-
JIy HUMH COCTOUT B TOM, UTO TPETHE JIUIIO O€3 CAMOCTOSITENb-
HBIX TpeOOBaHWI Bcerna MMEET MaTepUalIbHO-TIPABOBYIO
CBSI3b TOJIBKO C JIMLIOM, Ha CTOPOHE KOTOPOT'O OHO BBICTYIIAET,
B TO K€ BPEMsI COOTBETUHK CBSI3aH MAaTePHAIbHO-TIPABOBBIMHU
OTHOIICHUSIMH HE C JIMIIOM, Ha CTOPOHE KOTOPOTO OH BBHICTY-

TIAeT, & C MPOTUBOIOJIOKHONW CTOPOHOH. Tpernbe o (B OT-
JIM4YHMEe OT COOTBETUYMKA) HE OTBEYAET B JAHHOM IIpoliecce 110
HCKY, IPEIbSBICHHOMY IIEPBOHAYATIBHBIM UCTIIOM.

Lenbro ydacTust B Jene TPETbUX JHI, HE 3asBIIIONINX
CaMOCTOATCIIbHBIX Tpe6OBaHHﬁ, SABJIACTCA MPEAOTBPALICHUEC
HEOJIArONPUATHBIX Ul HUX TOCIEACTBUI PEILIeHus cyna, B
9TOH CBSA3M TPETHE JIUIO TOMOraeT TOMY JIMIly, HA CTOPOHE
KOTOPOro y4acTBYeT B fieiie. IIpu 5ToM TpeThe IuLo 3amummia-
€T ¥ COOCTBEHHBIN MHTEPEC: BEIHECEHNE PEIICHHs PO "THB
CTOPOHBI IIOBJEYET 3a CO0OI HEOIAroNpHATHBIC ITOCIeNI-
CTBUA IJIA HCTO, B YaCTHOCTH, IMPEABABICHUEC PETPECCHOIO
ucka. C 3T0Oro MOMEHTa HHTEPEChI CTOPOHBI U TPETHETO JINIA
IIPOTUBOIION0XKHBIL, TIOCKOIbKY MEXKI1Yy HUMU BO3HUKACT CIIOP
10 PETPECCHOMY HCKY.

Takum 06pa3oM, TPEThH JHIA, HE 3asBISIONINE CAMOCTO-
ATENBHBIX TPeOOBaHMIT Ha PEIMET CIOpa, YIacTBYs B IPO-
Lecce, 3allMIAT CBOM CAMOCTOATEIbHBIA HOPUINYECKUN
uHTepec. OHU HE MOTYT 3aMEHATh MCTIA WM OTBETYHKA, HA
CTOPOHE KOTOPOI'O OHU BBICTYIAIOT, TAK KaK OHU HE SIBJIAIOT-
csl CyObeKTaMM CHOPHOTO MPABOOTHOIIEHHS. Y4acTBys CO-
BMECTHO C UCTIIOM MJIM OTBETYHUKOM, OHH ITPU3HAIOTCS JIUILb
MPUCOETUHUBIIUMHUCS K TOM WU IPyTOH CTOPOHE B MPOIIEC-
ce.
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CEMEWHO-ITPABOBBIE HOPMBI,
PET'YJIUPYIOIIME OBSI3AHHOCTH JIETEM B
OTHOIIEHUA CBOUX POAUTEJIEN

Tpemvakosa K.B. (BHII, Mozuneg)

B Pecny6nmuke benapyck 3a00Ta 0 poauTensax 1 oka3aHue
UM MaTepMaanoﬁ IIOMOIIU SBJIACTCA KOHCTI/IT}’IJ,I/IOHHOﬁ
obs3anHOCTRIO eted (4. 3 cr. 32 Koncrutymmm Pecny6mm-
kn benmapycs). ITo 1ocTKeHUH IEThbMH BOCEMHA/IATH JICT
comtacHo ct. 100 Konekca Pecniyonuku benapyck o Opake u
cembe (naee — KobC) metn 06s13aHbI 3a00TUTHCS O POTUTE-
JSIX M OKa3blBaTh MM MaTepHalbHyI0 momolnb. Kak mpasu-
JIO, COBEPILIEHHOJIETHHE TPYIOCIOCOOHBIE JETH MOMOIaloT
porurensM 6e3 npuHyxaeHus. OJHAKO, ecn IeTH OTKa3bl-
BAIOTCs OKA3bIBATh MAaTEPHABHYIO ITIOMOIIIb HETPYI0CIIOC00-
HbIM HYXJAOMUMCA B IIOMOLIX POAUTEISAM, TO MOCICAHUC
MOTYT B3BICKAaTh CPE/ICTBA HA CBOE COZIEPIKAHHE B CyneOHOM
TIOPSIIKE.

Creyer OTMETHUTD, YTO COACPIKAHNE HETPYIO0CIIOCOOHBIX,
HY)KIAIOIIMXCSl B TIOMOIIM POJMTENEH SBIseTCS 00sM3aHHO-
CTBIO HCKITIOUNTEIHHO UX COBEPIICHHOJICTHHUX TPYI0CIOC00-
HBIX JeTreil. HecoBepieHHONETHHE W HETPYIOCIOCOOHBIC
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JIETH FOPUINYCCKH HE 00sS3aHBI COACPIKATh CBOWX POJIHTE-
JIel, I0TOMY B CyJeOHOM TOpsAKE C HUX HE MOTYT OBITh
B3BICKaHBI CPEJICTBA Ha COMCpKAHNE.

[IpaBo Ha MOTyYEHUE COACPIKAHMS OT COBEPIICHHOICTHIX
TPYAOCIOCOOHBIX JIeTeH Y poanTeseld HacTynaeT UMb IpU
HAJIMYHH OJHOBPEMEHHO JIBYX YCIOBHIL:

— POIUTENh SABISCTCS HETPYIOCTIOCOOHBIM;

— POAUTEIb HYKIACTCA B MaTepHaHbHOﬁ IIOMOIIHU.

Pa3smep conepxanus onpenensiercst B TBEpIOil AEHEKHOM
CyMME WJIM B CyMME, COOTBETCTBYIOIICH OMPEICICHHOMY KO-
JINYECTBY 6330B])IX BCJIMYUH, noune)Kamei/'l BBIIIJIATC CXKEME-
CAYHO, UCXO/I M3 MaTePHATBHOTO M CEMEHHOTO TTOJIOKECHHUS
poamTeNnel u KaKI0ro u3 neTei. Bo BHIMaHMe IPUHUMACTCS
noixydacmast poAuTCIIAMU MEHCUA, JOXOJAbl OT MCIIOJIb30Ba-
HUS UMYIIECTBA U IPYTHE OOCTOSTEIHCTBA. YUUTHIBAS Ma-
TepHaIbHOE U CEMEWHOE MOJIOKECHUE JICTCH, Cy/I MPHHUMACT
BO BHHMaHHUE MX 3apaboTOK M (MJIM) MHOM JIOXO, a TaKKe
HAJIWYHE FOKIMBEHIIEB, KOTOPBHIX MO 3aKOHY OHHU JOJDKHBI
cozepkath. B mroboM cirydae cymma, TpeOyemasi Ha comep-
YKaHUe, IOJDKHA ObITh 00YCJIOBIIEHA CTEIIEHBIO HYK/aeMOCTH
nostydaresis. 1lpy n3aMeHeHuu MaTepuaabHOro WM CEMENHO-
TO IOJIOKECHUSI HY)KTAIOMIUXCSI B IMOMOIIX HETPYIOCIOCO0-
HBIX POJMTENEH U UX JEeTed Cyl BIIpaBe U3MEHUTh pa3Mep
CoJIep KaHuUs 110 FCKY 3aHHTEPECOBAHHOTO JINIIA.

AHanu3 ceMeHHO-TIPaBOBEIX HOPM, PETYIUPYIOMINX 00sI-
3aTesbCTBA JIETEil B OTHOLICHUH POJMTEINEH, MO3BOIMI BbI-
SIBUTh HEKOTOPBIE HECOOTBETCTBHUS OTIACIBHBIX MOJIOKESHHUH
JIEHCTBYIOIIETO 3aKOHOmaTenbcTBa PecmyOmuku bemapych.
Peub uner 06 oObeMe mpaB U 00sS3aHHOCTEH HECOBEPIICH-
HOJICTHETO, IPU3HAHHOTO TIOJTHOCTBHIO JEE€CITOCOOHBIM [0 J10-
CTIDKEHHSI BO3pacTa BoceMHasnaru jet. [lo maenuro H.M.
CagenbeBoit, C.H. benooii, O.B. KanutoBoii, mockoibKy
OTHUM W3 OCHOBAaHWU IPHU3HAHUS HECOBEPIIECHHOIECTHETO
MTOJTHOCTBIO JIECCII0COOHBIM (AMaHCHUITHPOBAHHBIM) SIBIISICTCS
ycTaHoBIIeHHE (DaKTa ero MarepuajbHONH CaMOCTOSITENILHO-
CTH ¥ BO3MOXXHOCTH COIep)KaTh cebs, CIeI0BaTeNbHO, MPH-
3HaBasi HCCOBEPIICHHOIICTHETO AMAaHCHITHPOBAHHBIM, OBLIO
Obl pa3yMHO BO3JIOXKUTH Ha HEro U Opemsi 00s3aHHOCTEH MO
COJICPKAHUIO CBOMX HETPYIOCTIOCOOHBIX POIUTENEH, HyKIa-
romuxcs B nomom [3, c. 13].

CrnenyeT ykazaTh, YTO JIEHCTBYIOIEE CEMEHHOE 3aKOHO-
JTATeIhCTBO JINIIAET HECOBEPIICHHOIETHETO, IIPHOOPETIIIETO
JieecriocoOHOCTh B MOJIHOM 00beMe peOeHka, mpasa Tpe0o-
BaTh BBITIATHl aJTAMEHTOB OT CBOUX ponutenei (4. 2 cT. 115
KoBC), Ho He mpH3HAET €ro JUIOM, 00S3aHHBIM BBITIIAYH-
BaTh CPEICTBA HAa CONICP)KAHHUE HETPYIOCIOCOOHBIX HYXKIa-
romuxes poaureneit (ct. 100 KobC), uro siBnsiercst Heoruy-
HBIM.

CormacHo cr. 26 I'pakgaHckoro Komekca PecmyOmmkn
benapyce (manee — I'K) onHUM M3 OCHOBaHWI NMPU3HAHUS
HECOBEPIIEHHOIETHETO TTOJHOCTBIO JEECITOCOOHBIM SIBIISI-
eTCsI ero paboTa Mo TPYAOBOMY JIOTOBOPY (KOHTPAKTY) HITH
3aHATHEC HpeﬂHpHHHMaTeHbCKOﬁ JACATCIBbHOCTBIO, 4, 3HAYUT,
YCTaHOBIIEH (PAKT €ro MaTepHabHONH CaMOCTOSTEIHHOCTH.
Bropoii ciryuait mproOpeTeHusT HeCOBEPIIICHHOJICTHUM JIec-
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CHOCOOHOCTH B IOJIHOM 00bEME — BCTYIUICHHE €ro B Opak /10
JocTibKeHus: Opaunoro Bospacta (1. 2 cr. 20 I'K). B Takom
Clyyae OH CTAaHOBUTCS CAMOCTOSITEIIBHBIM, T.€. IPHOOpETaeT
TIOJTHBIA 00BEM He TOJIBKO IPaB, HO U 00S3aHHOCTEH, B TOM
qucIie, 00s13aH COIEPkKATh CEMbBIO U 3a00THUTCS O POJIUTEIISX.

IIpencrapmnsiercsi, 4To OBLIO ObI CIIPABEATIMBO BO3IOXKUTH
Ha TOJTHOCTBIO JIEeCIIOCOOHOTO HECOBEPIICHHOIECTHETO 005~
3aHHOCTb OKa3bIBaTh COJIEPIKAHUE CBOMM HETPYIOCIOCO0-
HBIM, HYK/JJAIOIIIMCS] B MaTe€pUaIbHOM TOMOIIN POJUTEIISM.
Ha stom ocHoBanuu npeanaraercs u3noxutsb cT. 100 KobC
cnenyroummM oopazom: «Jletn 00si3aHbI 3a00TUTHCS O POJIH-
TeJISIX ¥ OKa3bIBaTh UM momotb. ConeprkaHue HEeTPYI0CIIo-
COOHBIX, HYXIAIOIIUXCS B TMOMOIIN DPOJMTENICH SBISICTCS
005I3aHHOCTBIO UX COBEPILEHHOJETHUX TPYHAOCIIOCOOHBIX
JIeTeH, a TaK)Ke HECOBEPIICHHOJIETHHUX JIeTeH, TPHOOPETIINX
TIOJIHYIO JICECIIOCOOHOCTh B YCTAHOBJICHHOM 3aKOHOM TIO-
psinke». [lomaraercs, 4To yKazaHHasi paBoOBasi HOpMa OyaeT
CHOCOOCTBOBaTh HAMIYHUIIEMY pPENIaMEHTHPOBAHUIO HMY-
IIECTBEHHBIX OTHOIICHUH MEX/Y POAUTEISIMU U JICTHMH.

B cootBerctBuu co ct. 101 KobC ocHOoBaHUAME A7 OCBO-
OOk IIeHHs AeTeil OT OOSI3aHHOCTH TI0 CONEPKAHHUIO POIUTE-
JIel ¥ BO3MEIIEHHIO 3aTPaT MO YXO/y 3a HUMHU SIBIISIIOTCS ClIe-
JIyIOIIHUe:

— €CJM CyioM OyJIeT YCTaHOBJIEHO, YTO POIUTENN YKIOHS-
JIMCh OT BBITTOJHEHHS POJUTEILCKUX 00s3aHHOCTEH;

— €CJIM POJMTEIIN JIMIICHBI POJUTEIILCKHX MPAB.

VYKIIOHEHHE OT BBINOIHEHHSI POANUTEIBCKUX OO0S3aHHO-
CTEl BBIPAXKACTCSl B TOM, YTO POIUTENN (WM OJUH M3 HUX)
CUCTEMATUYCCKU HE UCIIOJIHAIOT CBOU OCHOBHBIC POAUTECIIb-
CKHE 0053aHHOCTHU IO BOCIIUTAHUIO M COIECPIKAaHHIO JIETEH,
a UMEHHO: He 3a00TATCSl 00 OCHOBHBIX KHM3HEHHBIX TTOTpEO-
HOCTSIX JieTeil (B TOM uuciie 00 uX 370pOBbe, 00pa3oBaHUH,
(bu3nUecKOM, TICUXHYECKOM, AYXOBHOM W HPaBCTBEHHOM
pa3BUTHH) U 0€3 YBXKUTEIBHBIX NPUYUH HE OKa3bIBAIOT UM
MaTepUaibHOTO COJIEPIKAHHSL.

OnHako, ecy poANTENH HE MPUHUMAIH y4acTHsl B BOC-
MUTAaHUK U (WITH) COIEPXKAHUM JETeH MO HE 3aBUCSIINM OT
HUX npu4yrHaM (OOJIe3Hb, JUTUTENbHAsE KOMaHIUPOBKa, MPO-
XOXKICHUE CPOYHON BOWHCKOHM CITy)KOBI, HAXOXK/ICHUE B Me-
CTax JIMIICHHUSI CBOOOJBI 10 OCHOBAHUSIM, HE CBSI3aHHBIM C
COBEpILIEHHEM NPECTYIICHHUs B OTHOUICHUH AETel) U mocie
OTHAJCHUS TAKUX OOCTOSITENBCTB POANUTEIH OCYIECTBISIIH
BOCIIUTaHUE W COJEp)KaHHUE JIECTEH, TO COBEPIICHHOJICTHHUE
TPYAOCIIOCOOHBIE IETH HE OCBOOOKAAIOTCS OT 00S3aHHOCTH
10 COAEPIKAHUIO POTUTEIIEH.

Cremyer OTMETHTB, YTO y CyJla UMEETCsI IPaBo (HOpMa He
HOCUT MMIIEPATUBHOIO XapakTepa) Ha OCBOOOKACHHE JeTei
0T 00A3aHHOCTH IO COJIEPKaHHIO POUTENEH B CIydae ycra-
HOBJICHUS (paKTa YKJIOHEHHS OT BBINOJHEHHUS IOCICTHUMH
poauTenbeckux obsizaHHOCTEel. [loaToMy Jaxke npu HaIU4YUU
YKa3aHHOTO OCHOBAHMS Cy/ MOXKET 00s13aTh JeTell K yruiare
AIMMEHTOB Ha POJMUTEICH.

B Cjiydyac JIMIICHUA POAUTEIIA POAUTEIILCKUX IIpaB OH B
coorBercTBUH co CcT. 82 KobC yrpaumBaer Bce mpaBa, oc-
HOBaHHBIC Ha (paKkTe poACTBa ¢ PeOSHKOM, B OTHOIICHHHU KO-



TOPOTO OH OBUI JUIICH POIUTEIBCKUX IIPaB, a 3HAYUT, ITO
00CTOSITENILCTBO SIBISICTCS O€3yCIOBHBIM OCHOBAHUEM LIS
OCBOOOXKICHHS IETEH OT 003aHHOCTH IO COICP’KAHHUIO CBOU
poauTenen.

Urak, ceMmeiiHoe 3aKoHOAATENILCTBO PecmyOnuku bena-
pPYyCh JHIIaeT HECOBEPIICHHOJETHEr0, HO YK€ IPHOOpeT-
IIeTO JICeCIIOCOOHOCTh B TIOJHOM 00BeMe peOcHKa, MpaBa
Tpe6OBaTI) BBIIJIAThl AJIMMEHTOB OT CBOUX pO}lHTeJ’Ieﬁ, HO HE
MIPU3HAET €TO JINIIOM, 00S3aHHBIM BBHITUTAYNBATh CPEACTBA HA
COJICp)KaHUE HETPYIAOCIIOCOOHBIX HYKIAIOMIUXCS POIUTE-
JIed. YKa3aHHbIE IOJI0KEHUs IPOTUBOpedar npyr apyry. Ha
9TOM OCHOBaHMU npeytaraercs m3noxuTh cT. 100 KobC cie-
1M o0paszoMm: «Jletr 00s13aHbI 3200THTHCS O POTUTEIISX
1 OKa3bIBaTh UM MOMOIIb. Cojiep:kaHie HETPYIOCIOCOOHBIX,
HYKTAIONINXCS B TTOMOIIN POAMTENEH SBISAETCA 00S3aHHO-
CTBIO WX COBEPIICHHOJICTHHX TPYIOCIOCOOHBIX [eTCH, a
TaK)Ke HECOBEPIICHHOJICTHUX JCTEH, MPUOOPETIIHX MOJIHYIO
JIeecriocoOOHOCTh B YCTAaHOBJIEHHOM 3aKOHOM TTOpSIKe». 3a-
KOHOJIAaTeIbHOE 3aKPCIUICHUE YKA3aHHOTO TTOJI0XKCHUS OyIeT
CIIOCOOCTBOBATh YKPCIUICHHIO M COBCPIICHCTBOBAHUIO WH-
CTUTYTa ATMMEHTHBIX 00s3aTeIbCTB POAUTEICH U IETEH.
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3HAYEHUE TEPMHUHA «IIOTPEBUTEJIb»
IO 3BAKOHOJATEJBCTBY PECITYBJINKH
BEJIAPYCH

Xunvko O.11. (FUII)

ExxeromHo 15 mapra ormedaercss BceMupHBIiA 1eHb paB
norpeduteneil. B Pecniybnuke benapych BriepBbie npa3iHuK
obut yupexxaer B 2000 romy, MeXayHapoaHas OOLICCTBEH-
HOCTB oTMeuaet ero ¢ 1983 roxa. Jlara Oputa BeIOpaHa B CBsI-
31 ¢ ToaoBIIMHON BbicTyIUieHus [Ipesnnenta CHIA JIxona
Kennenu nepen Konrpeccom 15 mapra 1962 roma ¢ npu3sl-
BOM MPU3HATH 3a MOTPEOUTENISIMH YETHIPE OCHOBHBIX IpaBa:
npaBo Ha WH(QOpMaIMIO, paBO Ha OE30MaCHOCTb, MPABO
Ha BBIOOp ¥ TpaBO OBITH YCIHBIIIAHHBIMH. BriociencrBuu
BCEMHUpHAs KOMMIAaHHUA COI030B morpedureneir (Custemer
International) momomHMIa 3TOT CIHMCOK ITPAaBOM MOTpeOHTE-
Jiel Ha BO3MEINECHHE yiepOa, Ha MOTpeOuTeNbcKoe 00pa3o-
BaHUe, Ha yIOBIETBOPEHNE 0a30BBIX TIOTPEOHOCTEH, a TaKkKe
MIPAaBOM Ha 37I0POBYIO OKPY)KAIoOIIylo0 cpeay. MOXKHO roBo-
pHUTH 0 TOM, uTO BhIcTyIIeHHe IIpesunenta CIIA nociyxu-
JI0 TOJTYKOM JUTSL PQ3BUTHS X COBEPILIEHCTBOBAHUS HHCTUTYTA
3aIIMTHI IPaB NOTpeOuTENel BO BCEM MHUpeE.

Ilo aroil mpuuMHE, a TakKe BBUAY HEPa3pbIBHOU CBA3U
MOTPEOUTENHCKUX OTHOIICHUH ¢ HaIle TOBCEAHEBHOM KH3-
HBIO, TIOJIaraeM, OyJIeT aKTyaJIbHBIM PacCMOTPETh BOIIPOC O
TOM, KTO, C TOYKHM 3pPEHUs 3aKOHOJaTeibcTBa PecryOnnku
benapychb, MOXKET SIBISITBCS TOTPEOUTEIIEM.

B cootBerctBnu co c1. 1 3akona Pecrryonuku benapycs ot
9 suBaps 2002 1. Ne 90-3 «O 3amure npas norpeduTenein»
(maee — 3akoH) MOTPeOUTENH — (PU3UUECKOE JIMIIO, UMEIO-
11ee HaMepeHHe 3aKa3aTh WK IPUOOPECTH MO0 3aKa3bIBaIO-
iee, nmpuodperaromiee ToBap (padoTy, yCayry) WIN UCIOb-
3yrolee ToBap (Pe3ynbTar padboThl, yCIYTy) HCKITIOUUTETFHO
JUISl IMYHBIX, CEMEHHBIX, JOMAIIHUX U WHBIX HYXJI, HE CBS-
3aHHBIX C OCYILIECTBIEHHEM MPEANPUHUMATEIbCKON mes-
TenpHOCTH [1].

Cy1ecTBeHHBIM IIPU3HAKOM OTHECEHHMS JIMIIA K KATETOPHH
noTpeduTeneit ABIsIeTCs INYHBIA, CEMEHHBIN, JOMAIIHUNA U
MHOM XapakTep HyXKI, HE CBA3aHHBIH C OCYLIECTBICHUEM
TIPEATIPUHIMATEIILCKOH AEATETLHOCTH.

Takum 06pa3zom, He sIBIISIETCS NOTPeOUTENIEeM TpaXKIaHNH,
MpHOOPETAIONTHIA TOBAPHI TSI OPTaHM3AINI 1 3a MX CU€T ¢
LIEITBIO UCTIONB30BAHUS ITHX TOBAPOB B IPOM3BOJICTBE, A TaK-
K€ 3aKa3bIBAOLIHI JIJIs1 OpraHU3aIHif 3a UX CU€T paboThI, yC-
JYTH B 3THX ke nemax. O1Hako rpaskAaHuH, 3aKa3bIBAIOIINI
U MCHOJIB3YIOUIMH YCIYTH, TOBAphl JMYHOTO XapakTepa s
MIPOU3BOJICTBEHHBIX HYXX[ (HampuMep, MPOKUBaHUE U MUTaA-
HHUE B TOCTHHUIIE BO BPeMsI KOMaHIUPOBKH) yXK€ SBISICTCS
MOTpeOnTEIEM.

Heo0xonumo oTenpHO MOAUEPKHYTh, YTO 3aKOHOATEIb-
CTBO O 3aIlUTE TpaB MOTPEOHUTENEH TaKke HE PacmpocTpa-
HSETCSl Ha JOTOBOPBI, 3aKITIOYEHHBIC MEXTY (H3NIECKUMHU
JIUIIAMH, €CIIM OHU HE BBITEKAIOT U3 OCYLIECTBICHUS Mpe.-
MIPUHUMATENILCKOW, PEMECICHHON JESTENbHOCTH HIIH JIesi-
TEJIHOCTH B cpepe arposkoTypusma.

B 3akitoyeHue CTOUT OTMETUTh, YTO TEPMUH «IOTPEOU-
TeJIbY TPAKTUYECKU 32 TPHU/LATH JIET CyIIeCTBOBaHUS B Pe-
cnyonuke benapych 3akona «O 3amuTe pas moTpednTenein
IIpeTeprieBal U3MEHEHHsI BCEero J1BakIbl. OHaKO BHECEHHBIE
MIOTIPAaBKU UMEIOT BKHOE 3HAYEHHE Ul HAYYHOTO, a TAKXKe
MIPAaKTHYECKOTO MPUMEHEHNS JICHCTBYIOIIETO 3aKOHO/aTellb-
CTBa, TaK B HACTOALLEE BPEMS 1101 PABHOM 3aIUTON HAXOAAT-
cs1 TIpaBa MOTPEOUTENS, SBISAIOIIErocs rpaxaaHuHoM Pecry-
6nmku benapychk 1 oTpeOUTENs HHOCTPAHIIA.

CIINCOK HCITOJIbB30BAHHBIX NCTOYHNKOB
1. O 3amwure mpas norpeduteneil [DnekTpoHHEIH pecypc] : 3akoH Pe-
cnyonuku benapycs, 09 staBaps 2002 ., Ne 90-3 // Koncynbrant Ilmroc.
Benapycs / OO0 «tOpCrexrp», Ham. ientp npaBosoit nadopm. Pecr. Be-
napychk. —2022.

CTOPOHBI B T'PAZKKIAHCKOM
CYIO0ITPOU3BO/JCTBE

Yeuuxoe A.B. (FUII)

CyOBeKThl TPa)XXIaHCKOTO ITIPOIIeCcCa 3aHUMAIOT pa3iIny-
HOE IPaBOBOE TOJIOKCHNE, HAEICHBl HEOINHAKOBEIM KpY-
TOM TIPOLIECCYaIbHBIX MIPAB U 003aHHOCTEH.

Ilo cBoell mponeccyanbHONH pOJIM, BO3MOXKHOCTSIM BO3-
JICHCTBHUSA Ha XOJ TPaKAAHCKOTO Ipoliecca, MO XapakTepy
3aHTEPECOBAHHOCTH B MCXOJIE JieJla BCEX CyOBEKTOB Ipax-
JTAHCKOTO TIPOIIECCYAIbHOTO TIpaBa MOKHO pa3/eluTh Ha

135



CJEYIOIIHE TPYIIIBL:

1. FOpunuyecku 3anHTEpeCOBaHHBIE B HCXO/E JENa JIUIIA.
K HUM OTHOCATCA MMEIOIIME HENOCPEACTBEHHBINH UHTEPEC B
ucxoze nena (CTOPOHBI, TPEThHU JIHIA, 3asSBUTEIH, TOCyIap-
CTBCHHBIC OpFaHbI, lopmu/mecmde JIMIa U UHBIC opraHma—
IIUH, JOJDKHOCTHBIE JTUIIA, TeHCTBHS (0e3neiicTBIE) KOTOPBIX
00KaTyIOTCSl, 3aMHTEPECOBAHHBIC TPAYKIAHE U FOPHIUICCKIC
JIUIa — 10 JiejiaM 0co0O0ro MpOM3BOACTBA), & TAKXKE UMEHO-
1€ TOCYIapCTBEHHBIN, OOIIECTBEHHBIN M WHOW MHTEpEeC
B HCXO0/e Aena (MPOKypop, TOCYIApCTBCHHBIC OPTaHbI, FOPH-
JMUYECKHe JIMIA M Ipa)kIaHe, OT COOCTBEHHOI'O MMEHHU 3a-
IIWIIAIOIIKE TIPaBa IPYTUX JIMI; TOCYIapPCTBEHHBIE OPTaHBI,
BCTYITUBIIIKC B ITPOIIECC C METBIO JaYr 3aKIFOUCHIS O JACTY;
Hpe[lCTaBl/ITeJ'll/I IOPHJII/ILICCKI/I 3al/IHTep6COBaHHbIX B UCXOOEC
JIena JINI, KpoMe TIPOKypopa).

2. IOpunngeckoil 3aMHTEPECOBAHHOCTH B MCXOJIE JIea HE
UMCIOT CBUJICTCIIN, 3KCHeprI, CIICIIMATIUCThI, HepeBOﬂ'-II/IKI/I,
MTOHATHIC, XPAHUTEIN aPECTOBAHHOTO MITH CIIOPHOTO UMYIIIe-
CTBa.

BelesnieHue ull, y4acTBYOIIUX B JIeJI€, CPeIn CYObEKTOB
TpakIaHCKOTO TPOIIECCYaTbHOTO TpaBa OCHOBAHO Ha OTIpe-
JICIICHHBIX OOBEKTUBHBIX KpUTEpUsX. [[paBoBOC MOJIOKEHHE
JIUIL, YYacCTBYIOIIMX B JIeJie, XapaKTepu3yeT, MpekKe Bce-
T0, HAJIMYME IOPUINIECKON 3aMHTEPECOBAHHOCTH B MCXOJIE
TpaXXIAHCKOTO JeTa.

B eJsX 3aluTbhl CBOUX npaB u OXpaHHeMle 3aKOHOM
WHTEPECOB 3THU JIUIIA HAICIEHBI BOSMOXHOCTBIO TPHHUMATh
aKTUBHOE YYaCTHE B CYIOIPOU3BOJICTBE MPU PACCMOTPCHHU
CYIOM BCEX MaTepUajbHO-IIPABOBLIX U IIPOLECCyaIbHO-IIpa-
BOBBIX BOIIPOCOB MO fermy. OHM MOTYT aKTHBHO BIHSTH Ha
pa3BUTHE TPaXXTAHCKOTO MpoIlecca MO KOHKPETHOMY JICIY,
BnpaBe BBICKA3bIBATh U O6OCHOBI)IBaT]> CBOU Cy)i(}leHl/IH B
X0JIe CyAeOHOTO 3aceaHusl M0 BCEM BOIPOCAM, BO3HHUKAIO-
MM B XOZI€ TIPOIIeCcca, B TOM YHCIIC ITyTEM ITOIauH KaIo0.

Jluir, y4acTBYIONIMX B JI€JIC, TAKKE MOXKHO KITaCCHU(HIIN-
pOBaTh MO BO3MOYKHOCTH YYacTHS BO BCEX BHAAX CYIOIPO-
M3BONCTBAa. HEKOTOpble W3 HUX MOTYT OBITH CYOBCKTaMU
TOJIBKO ONPEENICHHBIX BHUIOB TPaXJTAHCKOTO CYAOMPOU3-
BOICTBA. Hampumep, MCTel, OTBETYHK, TPETHH JIMIIA XapaK-
TEPHBI TOJBKO IS ICKOBOTO IPOU3BOJICTBA, a 3aSBUTCIH H
3aI/IHTepeCOBaHHI)Ie JIMa — Jisd OTACJIIbHBIX KaTel"Opl/Iﬁ pa(SAle
0c000T0 MPOM3BOJCTBA H €], BOSHUKAIOIINX U3 ITyOINIHBIX
MIPaBOOTHOIICHUH.

CTOpOHI)I — DOTO IJIaBHBIC y‘-IaCTHl/IKI/l I'pa)KIlaHCKOFO HpO-
1iecca, OCHOBHBIE JIMIIA, y4acTByIomue B fene. CoracHo CT.
60 I'TIK B genax MCKOBOIO MPOM3BOJICTBA CTOPOHAMM SIBIISI-
IOTCSI HCTEI X OTBETUHK [1].

[Tox ncTIoM MOHMMAETCS JTUIIO, B 3AIIUTY MPaB U OXPaHs-
€MBIX 3aKOHOM HHTEPECOB KOTOPOTO BO30YXKIICHO TpaKIaH-
ckoe j1enio. OTBETYHK MPECTABISIET COO0H IPYTyIO CTOPOHY
B crmope. JTO JHI0, K KOTOPOMY TIpeabsBIeH HcK. VcTen B
CBOCM 3asBIICHIH YKa3bIBACT HA OTBCTYMKA KaK HA HAPYIITH-
TeJsl ero MpaB U UHTEPECOB.

Hcrenm W OTBETYHMK TEPCOHU(DHUIMPYIOT TPaKITaHCKOE
nerno. OTITHYUTENTFHON 0COOCHHOCTRIO CTOPOH SIBJISIETCS TO,
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YTO OHM JIMYHO 3aWHTEPECOBaHBI B Mcxoje Jena. CTOPOHEI
HUMCHOT HE TOJIBKO npoueccyanbﬂmﬁ, HO 1 MaTcpuaJIbHO-IIpa-
BOBOI uHTepec. Ha HUX pacnpocTpaHseTcsl 3aKOHHasl Cujla
pemenus cyna. Mcrer n oTBeTYMK HECYT CyAeOHbIE PacXOIbl
1o neny. Takum 06pa3zom, CTOPOHAMHU B JieflaX HCKOBOTO IPO-
M3BOZICTBA SIBIISTIOTCS YUIACTBYIOIINE B JIEJI€ JIUIA, CTIOp KOTO-
PBIX O MpaBe WM OXPAHSIEMOM 3aKOHOM MHTEpece CyJ J0I-
JKEH B YCTAHOBJICHHOM IIOPSIJIKE PACCMOTPETh M Pa3pPELIHTh.

B nenax, BO3HUKAIOINX U3 aIMUHUCTPATHBHO-IIPABOBBIX
OTHOIICHUH, CTOPOHAMHM SIBJISIIOTCSI 3asBUTENb M TOCYJap-
CTBEHHBII OpraH JIMOO MHasi OpraHU3aLusl WM JOJDKHOCT-
HOE JIUIO, ACHCTBHS (Oe31eiicTBHE) KOTOPOTO 00XKaIyroTCs
(ct. 338 T'TIK). B nemax mpuka3HOTO MPOW3BOACTBA CTOPO-
HbI IMEHYIOTCS B3bIcKaTeneM U 1oykHuKoM (cT. 395 T'TIK).
B nemax ocoboro mpou3BoacTBa HET CTOPOH. B 3Tnx memax
€CTb 3asBUTENb M MOTYT OBITh 3aMHTEPECOBaHHBIC JIMIIA.

CTOpOHBI B IPaykIaHCKOM MPOLIECCE TOJIB3YIOTCS PaBHbI-
MH TpornieccyanbHbIMH TpaBamu (4.1 ct. 61 TTIK). Hcren
BITPaBE N3MEHUTH OCHOBAHHE WJIM TIPEIMET HCKa, YBEINYNTh
1100 YMEHBIIUTh pa3Mep MCKOBBIX TPEOOBAHWI MIIM OTKa-
3aTbCsl OT Mcka. OTBETYMK MMEET NMPAaBO M3MEHUTH OCHOBA-
HHUE BO3PAXEHHUH NPOTHB MCKA, TOJHOCTHIO WM YaCTUIHO
mpu3HaTh UCK. CTOPOHBI MOTYT OKOHYHTH €10 MHPOBBIM
COIVIAIIEHNEM, B TOM YHCIIE ITyTEM MPOBEACHHS MEIHALNH B
CPOK, YCTaHOBJICHHBIH CY/IOM.

Cyn He mpUHUMaeT OTKa3a MCTHA OT MCKa, NPHU3HAHMS
MCKa OTBETYMKOM M HE yYTBEPXKJIAET MUPOBOTO COIVIALICHUS
CTOPOH, €CJIM 3TH JICHCTBUS MPOTHBOPEYAT 3aKOHY WM Ha-
pYLIAIOT YbH-THO0 IpaBa U OXpaHsAEMble 3aKOHOM HHTEPECHI.

C mporeccyanbHBIMHE IPaBAMU CTOPOH CBSA3aHBI MX IPO-
neccyaibHble oOs3aHHOCTH. [Ipexae Bcero, cTopoHbl 005-
3aHbl JJOOPOCOBECTHO IOJIb30BATHCS NPUHAISKANMMU UM
npaBaMu. [TONBITKY HCTIIA MM OTBETYMKA 3aTSHYTh IPOLIECC
WJIN OTKJIOHWUTBHCSI OT CYIIECTBA JieJIa MPECEKAarOTCs CYJIOM.
CTOpOHbI 00s13aHBI CBOCBPCMCHHO SABJIATHCA 110 BBI3OBY Cy/a,
coOIoIaTh MOPSAZOK B 3ajie CyAeOHOTO 3aceqaHHs, COBEp-
I1aTh MPOIiecCyalIbHBIC JICHCTBHUS B yCTAaHOBICHHBIC 3aKOHOM
WJIN CYJIOM CPOKH | T. I. CTOPOHBI TIOJTHOCTHIO PaBHOIIPABHEI
B CBOEM IIPaBOBOM IOJIOKEHUH, NX HHTEPECHI OIMHAKOBO 3a-
MIAMIAIOTCS TPAXKIAHCKAM ITPOLECCYabHBIM 3aKOHOIaTelb-
CTBOM.

Takum 00pa3oM, MOXHO CHENaTh BBIBOA, UTO CTOPOHBI
— 9TO MpearnojaraeMble CyOBEKTHI CIIOPHBIX MaTepHab-
HO-IIPAaBOBBIX OTHOLUEHWM, YyYaCTBYIOILHE B I'PaKIaHCKOM
CY[IOTIPOM3BOJICTBE MO JeflaM HMCKOBOTO XapakTepa, CIHOp
KOTOPBIX O CyOBEKTHBHOM TIpaBe MM OXPAHSIEMOM 3aKOHOM
JIMYHOM UHTEpPECe CYJl JIOJDKEH Pa3pelInTh.

CIIMCOK UCTIOJIbB3OBAHHBIX MCTOYHMKOB
1. Tpaxnanckuii npoueccyalbHblii kozpexc PecrnyOmuku benapychk
[Onexrponnsiii pecypc] : 11 suB. 1999 ., Ne 238-3 : npunst [Tanaroii npen-
craputenet 10 gex. 1998 1. : ono0p. Coserom Pecm. 18 nek. 1998 1. : B pen.
3akona Pecn. Benapych ot 27 mas 2021 . Ne 113-3 // DTAJIOH. 3akono-
narensctBo Pecry6nuku benapycs / Hail. ueHtp npaBoBoii nHdpopm. Pecrr.
Benapyce. — MuHck, 2022.



MHPEKPAIIIEHUE JOTI'OBOPA JTAPEHUA:
OCHOBAHMNSA U ITPABOBBIE ITOCJIEACTBUS

Yymucoea A.C. (FHII)

[To obmemy mpaBuiTy, TPEAMETOM PETYIHPOBAHUS IPak-
JIJAHCKOT'O ITpaBa BBICTYIAIOT UMYHICCTBCHHLIC OTHOIICHUA,
KOTOpbIE MMEIOT B OCHOBHOM TOBAapHO-ACHEXHYIO (DOpMY.
Hapsimy ¢ 3TUM HOpMBI TPa)XIaHCKOTO IpaBa PETYIUPYIOT
OTHOIICHUSA, B KOTOPBIX OTCYTCTBYCT ﬂeHe)KHbel DJICMCHT,
HO MMEET MECTO NCKIIIOUUTEIBHO TOBapHas (hopMa repeadn
MEXXIy CTOPOHaMH 110 1oroBopy. OHHM He 00pa3yIoOT €ANHOTO
JIOTOBOPHOT'O THIA, TaK KaK UMEIOT pasHylo IPaBOBYIO Ha-
paBIeHHOCTh. Oc000€ MECTO CpPeaH ITHX TIOTOBOPOB 3aHH-
MaeT JIOTOBOP JapeHUsi, KOTOPBI UMEET CaMOCTOSITEIbHYIO
MIPABOBYIO 0a3y U MOXKET OBITh TOJILKO O€3BO3ME3/THBIM.

Cornmacuo cr. 543 I'pakmanckoro Komekca PecmyOmmkw
Benapycs (nanee — 'K) mo morosopy napeHust oqHa ctopoHa
(maputesip) 0E3BO3ME3HO IEpEAaeT WM 00s3yeTcs mepe-
JIaTh APYTO# CTOpoHE (0mapsieMOMY) BEIllb B COOCTBEHHOCTH,
100 MMYIIECTBEHHOE MpaBo (TpedoBaHMEe) K cede Wwim K
TpeTbeMy JIUILy, MO0 0CBOOOXKIaeT min 00si3yeTcsi 0cBO0OO-
IIUTH €€ OT UMYIIECTBEHHOW 0053aHHOCTH Tiepes coO00H HiTH
nepen TpeTbuM JuLom [1].

3akoHoxarenbcTBOM Pecnyonuku benapych npemycmo-
TPEHO /IBa OCHOBAHMUS /TSI PEKPAILCHNS JOTOBOPA JAPECHUSI:
MIPU3HAHNE JJOTOBOPA HECHCTBUTEIBHBIM; OTMEHA IapEHHS.

I'maBHBIM OTIMUYHEM MpU3HaHUA OJOroBopa AAapCHUA HEC-
JICCTBUTENILHBIM OT €0 OTMEHBI SABIIAIOTCS UX OCHOBaHMS.
JloroBop nmapeHus, Kak W JI000H TpakIaHCKO-TIPaBOBOM
J0roBOp, MOXKET 6])ITI) IMPpU3HAH He}leﬁCTBHTeHbeIM, T.C.
OCTIOPUMBIM JTHOO HUYTOXHBIM, B COOTBETCTBUH C OOIMINMHU
OCHOBAHMSIMH, YCTaHOBJICHHBIMH TPaXIAHCKUM 3aKOHO7Ia-
TenbeTBOM PecnyOnuku benapycs:

1) 3axIiOdeHHe TOTOBOpA JApPCHUS OCYIIECTBISIOCH 0e3
HaMEpEeHHsI CO3JaTh NMPABOBHIC MOCIEACTBYS, T.C. OH SIBIISICT-
Cs MHUMBIM;

2) comeprkaHUe JOTOBOPa JAPCHUS HE COOTBETCTBYET Tpe-
OOBaHUSIM 3aKOHO/IATEIILCTBA;

3) AOroBOp JapeHus 3aKJIIOUeH C IENbl0, MPOTUBOpEYA-
Il OCHOBaM HPaBCTBECHHOCTH U TIPABOTIOPSIKA;

4) oroBOp JApEHMs 3aKIFOYAaeTCsl sl TOTO, YTOOBI MPH-
KPBITh IPYTYIO CACIIKY, T.€. IBISETCSA IPUTBOPHBIM;

5) CTOpOHOI OTOBOpA NApEHUs SBISACTCS JTUIO0, UMEIO-
11ee MCUXMYECKOE PACCTPOICTBO U B pe3y/IbTare yKa3aHHOTO
MIPU3HAHHOE HEJIECCIIOCOOHBIM;

6) mapuTeneM SBISIETCS HECOBEPIICHHOICTHIH MITH MaJIo-
JIeTHUH (HEe TOCTHUTIINH Bo3pacTa 14-Tu ner);

7) 1OroBOp JapeHus 3aKIIIOueH 0e3 CorvIacust MoneunTes
TpakAaHNHA, OTPAHUYEHHOTO B JEECIOCOOHOCTH CYIOM B
CBSI3U CO 3JI0YNOTPEOICHNEM HApKOTHYECKUMH CPEICTBAMH
WK COUPTHBIMU HAITUTKaAMU;

8) TOTOBOP 3aKITIOYACTCS C JIUIIOM, SIBISIONIUMCS JIE€CIIO-
COOHBIM, HO B MOMEHT ITOJNNCAHNUS BCEX JOKyMEHTOB HaXo0-
JUIIUMCSI B COCTOSIHAH, HE TIO3BOJISIONIEM €My OCO3HaBaTh

COOCTBEHHBIC JICHCTBUS;

9) MOroBOp MapeHUs 3aKJIFOYACTCs O] BIUSHUEM 3a0I1y-
KJICHNS B OTHOIICHUH CYITHOCTH CJICIIKH;

10) moroBop napeHus 3aKIIIOYEH I0J] BIMSHUEM OOMaHa,
HaCHJINS, 3I0HAMEPEHHOTO COTJIAIIEHNUS, YTPO3bI.

HecoOmonenue muchMeHHOH (hOPMBI TOTOBOpPA HE TTO3BO-
JSIET CTOPOHAM CChUIAaThCs Ha (DAKT 3aKIIOUEHMS JJOrOBOpA
JlapeHusl.

B cootBerctBum ¢ m. 3 ct. 549 'K B moroBope nmapeHus
MOXXET OBITH OOYCIIOBJIEHO TpaBO JapUTeNs OTMEHUTH Jia-
peHue B cilydae, €ciii OH IepeXuBeT opapsemoro. [IpaBo
JTapuTeNs OTMEHHUTh JAPEHUE B CIydae CMEPTH OJapsieMOro
pa3bsACHACTCS HOTAPHYCOM IIPH YIOCTOBEPEHHH JOrOBOpA
JIapeHus1, O YeM B TEKCT JAHHOTO J0TOBOpa BHOCHTCSI COOT-
BETCTBYIOIMINH IMyHKT. TakuM 006pa3oM, eciH B 3aKITIOYCHHOM
JIOTOBOPE JapeHUsl NMPEAyCMOTPEHO BhINIEyKa3aHHOE TPaBo
JapuTeiid, AJisk OTMEHBI IapCHUS HeO6XO[ll/IMO 06pa1uaTbca K
HOTapHycy.

B coorBerctBum ¢ 1. 1 ct. 167 I'K chenka sBiasgeTcs He-
JIeCTBUTENILHOM 110 OCHOBaHMUsIM, ycTaHoBlIeHHbIM [ 'K nmnbo
WHBIMH 3aKOHOAATEIbHBIMU aKTaMH, B CHJIy NMpPU3HAHUS €e
TaKOBOH Cy/oM (OcmopuMasi ClIeNIka) JIM0O HE3aBHCHMO OT
TAKOT0 NPU3HAHUS (HUYTOXKHAS CEIIKA).

Cormacuo 4. 1 ct. 549 T'K pmaputens BmpaBe OTMEHUTH
JITapeHHe, €CIIM OAApsieMbli COBEPINMI IOKYIIEHHE Ha €ro
YKH3Hb, )KH3Hb KOTO-JTM00 U3 YJICHOB €0 CEMbH HITH OJIM3KHUX
POZICTBEHHHUKOB JTHOO YMBIIIIIEHHO TIPHYMHNII JAPUTEITIO Te-
JIECHBIE TIOBPE)KACHUSL.

Poccuiickuil 3akoHOAATENb K BBIILIECYKa3aHHBIM YCIIOBUSAM
00aBWII TIPaBO MOTPEOOBATH B CYACOHOM TOPSIKE OTMEHBI
JITapeHus1, eci OOpallleHne OAapsieMOro C MONAPEHHOW Be-
LIBIO, IPEACTABISIONIEH JUIS JapuTesst OOJNbINYI0 HEeuMy-
IIECTBEHHYIO IIEHHOCTh, CO3/IAET Yrpo3y ee 0e3BO3BPATHOM
yTparsl (HampuMep, 3eMENbHBIH YYacTOK ¢ (aMHUIBHBIM
JIOMOM TIO/IBEpraercs paspylieHuto u mepectpoiike). [lo
YKa3aHHOMY OCHOBAHHIO MOXHO TpeOOBaTh OTMEHBI Jape-
HUSI, TIPEZIMETOM KOTOPOTO SIBIISUIACH KaKas-THO0 Bellb (HO
HE MMYIIECTBEHHOE MPAaBO MJIM OCBOOOXK/IECHHE OT MMYyIlle-
CTBEHHOU 00SI3aHHOCTH).

VYT1para Bemu — 310 THOENb caMol Beny (MO0 yHUUTO-
eHue). ['mbenp Bewyn ObIBaeT Kak (usnyeckas, Tak u 0pU-
nmuaeckast. [Tox ¢usmaeckol THOSNBIO TOHUMAETCS TTOTHOE
yHHYTOXKEHHE Beuy. [lo ropuaudeckoil THOCNBIO TOHUMA-
JIOCh M3BSITHE BEIIN U3 IPaXKAaHCKOr0 000poTa.

CyneOHbIN MOPSIIOK AJSI OTMEHBI ApPEHHs 10 JTAaHHOMY
OCHOBAHHIO CBSI3aH C TE€M, YTO HEOOXOIMMO YCTaHOBJICHHUE
psina 0OCTOSITENBCTB, KOTOPBIE IT0-Pa3HOMY MOTYT OLIEHH-
BaThCs C TOUKU 3PEHUS JAPHUTEIS M 0JapsieMOro, 4To IpHBe-
JIeT K BO3HUKHOBEHUIO CIIOPA.

CIINCOK HCITOJIbB30BAHHBIX NCTOYHNKOB
1. Tpaxknanckuii kogeke Pecryonuku benapych [DnekTpoHHBIN pecypc]
: 7 nex. 1998 ., Ne 218-3 : mpunsr [lanaroit npeacraButeneii 28 okt. 1998
r. : 0106p. CoBetom Pecrr. 19 Hos16. 1998 1. : B pen. 3akona Pecm. benapych
or 31 mek. 2021 . Ne 141-3 // DTAJIOH. 3axononarensctBo Pecrybmuku
Benapycs / Hau. nentp npaBooii uadpopm. Pecn. benapycs. — MuHck, 2022.

137



AKTYAJII3ALBISI IBITAHHSI KAMIIEHCAILBII

MAEMACHAM IIKOJBI, MPBIYBIHEHAN V

CTAHE KPAWHSIN MATPOBbI I HEABXO/JIHAM
ABAPOHBI

Hlanwvica A. I (BIII)

VY mAmepamrHi 9ac 3acTaela akTyanbHail mpabiema 3a-
XaBaHHs OaJaHCy iHTapacay 0akoy Npbl MAKPBILI IIKOIbI,
NIpbIYBbIHEHAH Y cTaHe KpaliHai narp30bl, HeaOXxo/Haii abapo-
HBIL, a TaKcaMa ¥ abapoHe paBoy, cBabo i 3aKOHHBIX 1HTAP?-
cay rpamanzsH. Jokazam rarara 3’syssenia paajibHae Kblll-
1€ 1 mpaBanpbeIMSHSIBHAS [3¢HHACIb, sIKas MaKa3Bae, IITO
mpabnema marpalye maneiniara HaBykoBara abrpyHTaBaHHS.

Hopmawmi rpamanzsHcKara 3akaHa/1ayCcTBa MBITAaHHI KaM-
TIeHCAIbIl LIKOJIbI, IPbIYbIHEHAN Y CTaHe KpalHsi 1aTpI0bl
1 HeabxomHail abapoHbI, 3aMaraBanHbl ¥ apTeIKynax 935 1 936
I'paman3sinckara xomapkea PacryOmiki benmapycs (mameit —
I'K) [1].

Tak, na qymky . A. IllammanaBa, iCTOTHBIS XapakTapbl-
CTBIKI camMaabapoHbI K HaTypaJbHara i Heaj eMHara Ipa-
Ba YajaBeKa 3aCHaBaHbl Ha KAaHIPIIIbI KaHCTBITYLBIHHBIX
kamroyHacusgy. [la-mepmiae, 3Ha49HHI MMaka3Balolb HE Ha
PAIKaMeHTyeMblsl TaBOJI3iHbI, @ Ha HaJCKHBISA. [IpaBa Ha ca-
Maa0apoHy BBIKAPHICTOYBACIIA TOJIBKI 1A MEPKaBaHHI 1 1Hi-
LBIATBIBE caMoi acoObl. ['3Ta crmocab camapniaiizameli aco-
Ob1. ['9Ta amHa 3 aro acabmiBacusy. [1a-mpyroe, kamToyHacIi
MAKa3BaIOIb MPABUIBHBIMI ThIs TABOA3IHBI, SIKis 3’ SIYIISFOIIIA
HaitmeneiMi. [IpaBa Ha camaabapoHy HakipaBaHa Ha 3a-
OecrstusHHE 1HBIBiAyaT bHATA Aa0paOBITY 1 Mipy IS KOXK-
Hara yJajaBeka maacoOky. [la-Tpaise, KamroyHacii He pa-
TYIIOIONB aJHOCIHBI ¥ 1HTapacax yciX. SIHBI MaBiHHBI OBIIb
Y3TOIHCHHI MaMiX ca0oH, 1 T3Ta maraJHeHHe Oy/13¢ BRIKa3Ba-
b 1I3HTHIYHACIH TITAN CymojbHACII [4, c. 275].

JacnenaBanHe mMakasaja, IITO «camaabapoHay SIK Ipa-
BaBas KaT3ropblsi Mae Mecla ¥ rpaMaa3sHCKIM, CIMEHHBIM,
aJIMIHICTPALIBINHBIM 1 KPBIMIHAJIBHBIM 3aKaHaayCTBe, ajie ¥
TOM >kKa Jac BAAYIIA IBICKYCii Ipa 3MecT sie ab’eKTa i mpaj-
Mera.

PorysnsiBanHe yTpeIMaHHS HeaOxofqHail abapoHbl ¥ rpa-
MaJI3HCKIM TpaBe IMIBIP3H, YbIM y KPBIMIHAIBHBIM IIPaBE.
Kami ¥ xpbIMiHaIBHBIM TIpaBe HeaOXo/Hasi abapoHa CTaBill-
La Ja J3esHHsY, SKis XOLb 1 MaJanajgarolb Maj IPbIKMETHI
371a4bIHCTBA, aJl¢ HE MPBI3HAIOLIIA 3JIa4bIHCTBAM, TO ¥ Ipa-
MaJI3HCKIM TIpaBe HeaOxonHas abapoHa Takcama yKIodae
JI3ESTHHI, SIKis MaJIajarolb Iaj TaHslle rpamaa3sHcKara
MIpaBanapyudHHs, aje He ISTHYIb MPBIMSHEHHS MEp IOpbI-
JIBIYHAH aj1Ka3HacI.

VBari narpabye Tod Qakt, mTo HeadxoxHas abapoHa ¥
rpaMaI3sTHCKIM IpaBe Mae cBae acabmiBacii. SIHBI 3aKiTroda-
IOIIIA ¥ TBIM, IITO T3TA CAMAaCTONHBIA JI3ESHHI 1A CIIBIHEHHI
NapyumHHs IpaMajJ3sHCKara 3akaHaJaycTBa, pacradarara
IUIAXaM Tcixignara abo Qisignara mpeMycy.

Janst Taro, ka0 npbI3HAIG JI3ESHHI TAaro, XTo adapaHsenia
BBIKAHAHBIMI ¥ cTaHe HeabxoHail abapoHbl, HeadXoaHa, Kad
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Haraj ObIy campayaHbIM (PIaJIbHBIM), HASYHBIM 1 CyNpallb-
npayHeIM. PauaicHacip (prasibHACIB) HaMaLy a3Hadae, IITO
Hanaj yBoryie mey Mmecua. HasiyHacup a3Hadae, 1ITO Hamaz
VKO0 mavaycs.

YV HaByKOBaii JliTapaTyphl HIMa aj3iHara MyHKTY [JIe/KaH-
HS T1a TITail mpabiieme. DKCIEPTH ¥ TajliHe I0PBICIPYAdHITBI
pasbIxozsinia ¥ MepkaBanusax. Tak, A. C. lode npananasay
I[I)I(bepE)H]_II)IpaBaHbI nagbIXoa Aa BbIpAISHHSA I'oTara rbITaH-
Hs: KaJi abapoHa ObUTa YKbITa IMacis Hamaay, TO MIKoJa Ta-
IgprnenaMy IaBiHHA ObIIb KaMIICHCaBaHa ¥ MOYHBIM a0’ éme,
KaJli Me)Kbl adapOoHbI IEPaBBILIAHBIS ¥ BHIHIKY Hea/llaBeaHa-
cIi cpoakay abapoHBI XapakTapy Hamaiy, TO 3 yiKaM BiHBI
namsprienara CyJl Mo)ka HpBIHSIb paldHHEe a0 YacTKOBai
KaMIICHCAIlbIl NIKOMBI [3, ¢. 14].

V. II. I'peibanay pasymHa mpakaMeHIlipaBay TakKyro Mma3i-
IIBITO, TTAKa3aYIIIbl, IITO HABAT KaJli MEXbI caMaabapoHb! ObLTI
TNepaBbIlIaHbIA, 3JIaYbIHHBIA HaBOZl?:iHI)I Halajgaro4dara 60Ky
TACITY>KBIT1 TTAICTaBail U1 TATHIX A3esTHHAY. He mphI3Harous!
TIPBIHIBI TOYHAra MaKkpbIIIIs KO/, HABYKOBEI] HACTONBAY
Ha MPBIHIBIIC 3MEHIIIaHal a,uKa3Hacui 3a IIKoAy, MpbIYbIHE-
HyI0 HeabxoHal camaabapoHaii [2, c. 88].

AOGarynpHsIOUbI 3rajlaHae, aJ3HavybIM, IITO abaBs3alellb-
CTBBI ¥ CyBS31 3 NPBIYBIHEHHEM ILKOJBI ¥ BBINAJAKY Heal-
XomHail abapoHBI 1 KpaiHsAH HeaOXogHACII 3aCHAaBaHBI Ha
KaHCTBITYIBIHBIX 1 TpaMa/3siHCKa-NpaBaBbIX HOpMax Poa-
ciyOmiki Benmapych. [IpbIHIBII Cypa3MepHAacili HeaOXoaHan
abapoHBI 3aMariaBaHbl TONBKI ¥ KpeIMiHATEHBIM KODKCE, ane
&H He 3aMariaBaHsbl ¥ [ pamam3sHcKiM Komdkce Pacmyommiki be-
napych. Ha Ham norsi, rata mae narpa0y Ba yiakiiaJHeHHI.
AJcrons BBIHIKae, MTO marpadyerlia MpBIACI 1a MipaBora
MarajiHeHHs, a TakcaMa pPacKpbIlb TMaHsNIE «HeabXomHas
abaponay ¥ I'pamMam3siHCKIM KOA3KCE 3 MYHKTY [ICIKaHHS
rpaMaI3sTHCKIX paBaaTHOCIH.
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TEOPETUYECKHUE ITPOBJIEMBI
3AK/IIOYEHMUSA IT'PAXKJTAHCKO-ITPABOBOI'O
JAOT'OBOPA IO 3AKOHOJATEJIBCTBY
PECITYBJIMKU BEJIAPYCH

Hleun A.U. (BUII, I'poono)

3aKITIOUeHNUIO TPAXKAAHCKO-IIPABOBOTO JOTOBOPA TIpEALIe-
CTBYET NPEAJOrOBOpHAs paboTa 3aMHTEPECOBAHHBIX CTOPOH,



KOT/1a HAET Npolecc 0OMEHa MMCbMaMH, PEIBApPUTEITbHBIMH
TEKCTaMH JIOrOBOpa JUIsl COINIACOBAHUS MO3UIMKA B paMKax
MOCIEAYIOIIETO €T0 MONNUCAHNSI.

Cremyer OTMETUTb, YTO TIOJIOKEHHSI O MPEABAPUTEIHLHOM
JIOTOBOPE MMEIOT IPaBOyCTAaHABIMBAIONIYIO0 3HAYMMOCTh. B
9. 5 ct. 399 I'paxxmanckoro koxekca Pecmyonmku Benapychb
(manee — I'K) roBoputcs, 94TO eciu CTOpOHA, KOTOpas 3a-
KJIro4uujia Hpe}lBapHTeﬂbelﬁ JO0TOBOp, YKIIOHACTCA OT €Tro
MOCIEAYIOIIETO 3aKJIFOUYEHNs] OCHOBHOTO J0TOBOpPA, TO IMpH-
MCHSIIOTCS TIOJIOKCHHUS, YCTAHOBJICHHBIC JUIS 3aKIFOYCHUS
JIOTOBOPOB B 00s13aTeIbHOM ropsiyike [1].

OO011en3BeCTHEI ABa 3Tama 3aKII0YSHHS T0TOBOpa — odep-
ta n akuent. 'K 1octaTtoqHo SICHO M 4eTKO OIpEieNseT 3TH
MOMEHTBI. |pa)1aHCKO-IIpaBOBOM [JOrOBOP CUUTAETCS 3a-
KIIFOYEHHBIM TOJIBKO TOT/JA, KOTJa O(QEpPEeHT MOIydHI CBO-
€BPEMEHHO aKIEeNT OT akmnenTanTa. [lo Hamemy MHEHHIO,
OJHUM H3 BaXXHBIX yCJ'IOBI/lﬁ Ka4C€CTBCHHOI'O 1OTrOBOPHOI'O
mporecca SBJIAETCS] 3aKOHOATENbHOE 3aKPEIUICHHE OTBET-
CTBEHHOCTH BCEX yYaCTHHKOB JIOTOBOPHBIX OTHOIICHWH Ha
BCEX JTarax 3aKJI0ueHHs JT0rOBOPA.

B oro#i cBa3u mmaBy 28 'K cremyer MOMOTHHUTH MOJO-
KEHUSIMH, KOTOpBIC IpEAHA3HAa4YCHBbI Ul ypPeTyINpPOBAHUS
HUMCHHO MPCAIA0TOBOPHBIX OTHOILIEHUH: IpaBujia BEACHU
MIEPETOBOPOB HAa MEPBOHAYAIBHOM 3Tarle, TEPErOBOPHI MPH
3aKJIFOYEHUH JIOTOBOPA M T.J. A Tak MoJydaercs, 4To Hpes-
CTAaBUTENHU CTOPOH, KOTOPBIE BEAYT IEPETOBOPHI, HE HECYT
HHUKAKOW OTBETCTBEHHOCTH 3a PE3yJIbTaT IIEPETOBOPOB. 3/1ECh
TaK)Ke MOXKHO MO aHAJIOTWH MCHONb30BaTh HOpMyY 'K 006 oT1-
BETCTBEHHOCTH B CIIy4asX HEI0OpPOCOBECTHOIO MOBEICHUS
WIN HapyHIeHWs HOPM TPa)kJaHCKOTO 3aKOHOJATEIbCTBA
(Bo3MelIeHNE TIOHECEHHBIX PACXO/I0B B CBSI3M C YYaCTHEM B
reperoBopax).

HopmansHo HeoOxonumslit cpok B.®. Ynurup oTHeC K OT-
HOCHUTEIBHO-OIIPE/ICIIEHHBIM cpokaM. [Ipn aTom oTMeuaercs,
4TO B HOPMaXx IpaBax HET KOHKPETHOTO OTBETa Ha BOIPOC,
KaK UMEHHO OIPEENUTD MPOIOKUTEIEHOCTh OTHOCHTEIb-
HO-OMPE/ICJICHHOTO cpoKa. /laHHBII BOIIPOC JTOJDKEH pelaTh-
CiA B KaXXJIOM KOHKPETHOM CJIydac, UCXOJAd U3 CIIOKHBIIUXCA
obcrosTenseTB [2, ¢. 393].

Takoit ”HANBUTyaTBHBIN TTOIXO/ TPUBETCTBYETCS, OJTHAKO
B CJIy4ae CIopa JaHHbIH BOIIPOC Oy/IeT peiaThes B Cy1cOHOM
MOpsIIKE. DTO MOXKET NMPUBECTH K YBEIMUEHUIO HArPY3KH Ha
CyJIeHCKII KOpITyC, YTO MOKET HETaTHBHO CKa3aThCsl Ha pa-
6ote cynos. [Ipencrapisiercs, 4To BCe-TaKu 1EIECO00PA3HO
Ha 3aKOHOJIaTEJIbHOM YPOBHE UYETKO OIPEIEIUTh MAKCHMaIIb-
HBIH CPOK JuIs oTBeTa Ha odepty (Hampumep, 30 muei, 60
JIHeH). OTO MO3BOJIMUT YKPEMUTh «IUCLUIUINHY» B JOTOBOP-
HBIX OTHOIICHUSAX M CBECTH K MMHUMYMY IOTOIHHUTEIbHBIE
CHOPBI B MPOLIECCE 3aKITIOUEHHS TPaXKJaHCKO-ITPABOBBIX JI0-
TOBOPOB.

B ycnoBusx mH(pOpMaTn3anuy oOMIECTBEHHBIX OTHOIIC-
HUH BBI3BIBACT MHTEPEC BOMPOC O 3aAKJIIOUCHHH J0TOBOpA
C HCIOJIb30BAaHHEM BapUaHTa DJIEKTPOHHOIO JOKYMEHTBHI.
B maHHOM KOHTEKCTe 0OpaTMM BHHMAHHE Ha 3aKIOYCHUE
I'Pa’kAaHCKO-IIPABOBBIX JIOTOBOPOB C MUCIIOJIb30BAaHUEM JICK-

TPOHHBIX CPEJICTB CBS3M, KOTOPBIC TPEOYIOT HOTAPHAIBHOTO
yaoctoBepeHus. Hortapuyc 1omxkeH y10CTOBEPHUTH JT0TOBOD.
KaknM 00pazoM OH MOXKET «BKIMHHTHCS» B ATOT mporecc?
[To Hamemy MHEHHIO, yXKe Ha3peia MoTpeOHOCTh 3aKperuie-
HUSl B 3aKOHOHarebcTBe Pecmybnuku bemapych croco6oB
3aKJFOYEHUSI IOTOBOPOB TIOCPEICTBOM SIIEKTPOHHON CBS3H.

[TosTOoOMy HEOOXOIMMO MPETYCMOTPETh B COOTBETCTBYIO-
nmx pasznenax 'K Bo3MOXKHOCTh HOTapUalIbHOTO YIOCTOBE-
PEHUS TAKHX C/IENOK, a TAKXKE OTJEIBHBIM aKTOM yPETYIHPO-
BaTh MOPSJIOK YIOCTOBEPEHHSI HOTAPUYCOM «JICKTPOHHBIX)
CHENOK. 37eCh YMECTHO BECTH peub O IOPUAMYECKON cuie
ANIEKTPOHHOH N(POBO MOANHNCH HOTApHyCa.

CIIMCOK UCTIOJIb3OBAHHbBIX MCTOYHMKOB

1. I'paxknanckuii kopeke Pecyonuku benapycs [DnekTpoHHslii pecypce] :
07 nek. 1998 ., Ne 218-3 : npunsar [Nanaroit npencrasureneit 28 okt. 1998 1.
: onobpen Coserom Pecrr. 19 HosiOpst 1998 1. : B pex. 3akona Peci. Benapychb
or 31 mek. 2021 . Ne 141-3 // DTAJIOH. 3akoHonmarenscTBO PecmyOnuku
Benapycs / Ha. tientp npaBoBoit nudpopm. Pecr. Berapycs. — Munck, 2022.

2. Yurup, B. ®@. Kommenrapuii k ['pasknanckomy xomekcy PecryOmikn
benapych ¢ IpHI0oKeHHEM aKTOB 3aKOHOJATENbCTBA U CYAeOHOI MPaKTHKU:
B 3 kuurax / B. @. Yurup. — Musnck : Amandes, 2005. —2 ku. — 1376 c.

KOMMEPYECKHUE IOPUJUYECKHE JINIIA:
INOHSTHE U KIIACCU®PUKALIUA

H]epowcena E.C. (BHII)

Cornacuo cT. 44 I'paxnmanckoro koaekca Pecryomiku be-
napycs [1] ropunnyeckoe JUI0 — 3TO OpraHu3aius, KoTopas
UMeeT B COOCTBEHHOCTH 000CO0IEHHOE UMYIIIECTBO M OTBE-
9aeT M0 CBOUM 0053aTeIbCTBAM 3TUM HMYIIECTBOM, MOXKET
OT CBOCIro MMCHH le/l06peTaT]) nu OCyIJleCTBJ'IHT]) MMyme—
CTBEHHBIEC TIpaBa, HECTH O0S3aHHOCTH, OBITH MCTIIOM U OT-
BETYHKOM B CYIC.

IOpunnyeckue auna Al peanu3aldid HeOOXOAUMBIX XO-
3STMCTBEHHBIX OIEpanyii HaJeleHBl CIOCOOHOCTHIO OBITH
CyOBEKTaMH OCYIIECTBICHUS TPAKTAHCKHUX MPaB U HCIOJN-
HEeHHUsl TpakJTaHCKUX oO0s3aHHOCTed. OpraHuzaimu, oOna-
JAIOIIHAE CTAaTyCOM FOPUANYECKOTO JIMIA, JOJDKHBI OBITH
3apETUCTPUPOBAHEI B YCTAHOBJICHHOM 3aKOHOIATEIHCTBOM
HOpsAJIKE U BHECEHBbl B EJMHBINA roCyqapCTBEHHBIM PErucTp
IOPUINYECKUX JIUII M MHANBUAYAIBHBIX TPEAPHHIMATEICH.
OHHU MOTYT UMETh TaKKe Ie4aTh, cueTa B 0aHkax u np. Ho
TaKHe MOKa3aTelId HE OTPaXKAIOT CYIIHOCTH FOPUIAMYCCKOTO
JUIa Kak CyOBEeKTa TPakJaHCKOTO TPABOOTHOIICHHSA, T.K.
FOPUINIECKOE JIUIIO — ITO OPTaHU3AIU, JJIs1 KOTOPOM XapaK-
TepHI)IMI/l ABJIAKOTCA OHpeZleJ'leHH])Ie HpI/ISHaKI/I, TAKHUEC KakK:
OpraHu3aIus, KOTopas HMeeT OpraHbl yIpaBieHus; oOmaa-
eT 000COOIICHHBIM HMYIIECTBOM; MOXKET OT COOCTBEHHOTO
HNMCHH 3aKJIKO4YaThb [lOFOBOpr; OTBC€UYACT IO JO0JIraM CBOUM
HUMYIIECTBOM; MOXXET TPEABSIBIATH UCKH U BBICTYNATh OT-
BETYHKOM B CYIC.

BripaboTka NOHSTHS U ONpe/esieHne NPU3HAKOB I0PU/IU-
YECKOT'0 JIUIIA SIBJISIOTCS OCHOBHBIM MOMEHTOM B TIOHUMaHUHU
€ro CYIIHOCTH U MIPAaBHILHOM PUMEHEHUU HOPM, PETYIUPY-
IOIIUX €r0 JAESITeNbHOCTb.
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Pasnmuuaror nBa BHa IOPHIUYECKUAX JIHII: KOMMEPUYECKUE
— 3TO OpraHHU3alliy, MPECIICAYOIINE U3BJICUYCHUE IPUOBLTH B
Ka4eCTBE OCHOBHOM LI€TIM CBOEU JESATEIILHOCTH; HEKOMMED-
YECKUE — 3TO OpPTraHU3aIlM{, HE UMCIOIINE U3BJICUCHHE MPH-
OBLIM B KAYECTBE OCHOBHOM ILIEJIH.

K xomMmepuecknM IOpHINYIEeCKUM JIUIaM OTHOCSITCS: XO-
3SICTBECHHBIC TOBAPHINECTBA, XO3SMCTBEHHBIC OOIICCTBA,
MPOU3BOACTBEHHLIC KOONEPATUBLI, YHUTApPHBIC IIPEAIPHUs-
TS, KPECThSHCKOE ((hepMepcKoe) X03IHCTBO.

XO03HUCTBCHHBIC TOBAPHILECTBA MOKHO TIO/IPA3/ICITUTh HA
CIeyIoNIne:

1. TlosnHOE TOBapHILECTBO — 3TO TOBAPULIECTBO, y4acT-
HUKH KOTOPOTO 3aHUMAIOTCS TPEANPHHAMATEIBCKON Jesi-
TCJIIBHOCTBKO OT €0 MMCEHHU U HeCyT OTBETCTBCHHOCTH IIO
00s13aTeThCTBAaM BCEM TNPUHAIJICKAIIAM UM HUMYIIECTBOM.
[TomHOE TOBApPHUIIIECTBO — 3TO CPABHUTEIIEHO HECIOXKHAS Op-
ranuzauust. [IpuObun 1 yOBITKH 3/1€Ch JGNSTCS, KaK IPaBHU-
JI0, COPa3MEpPHO BHECEHHBIM JIONISIM B KalTUTAJL.

2. ToBapumiecTBO Ha Bepe (KOMMAaHAWTHOE TOBapHIIEC-
CTBO) — 3TO TaKOC TOBAPHINECTBO, B KOTOPOM, HapsIy C
MTOJTHBIMHU TOBAPHUIAMH, TO €CTh JIUI[AMH, OTBEYAIOIIHIMU
HEOTPaHWUYCHHO M CBOWUM JIMYHBIM UMYIIECTBOM IO JIOJITaM
TOBapI/IU_leCTBa, UMCHOTCA OAWH HUJIN HECKOJIBKO leaCTHl/IKOB
— BKJIQTYMKOB, KOTOPBIE HECYT PUCK YOBITKOB TOJNBKO B TIpe-
JieJlaX BHECEHHBIX UMHU BKJIAI0B.

Xo3sicTBEHHBIE 00IIIECTBA MOKHO ITOJEIUTE Ha:

1. O01mmecTBO ¢ OrpaHUYEeHHON 0TBETCTBEHHOCTHIO (OO0)
— 3TO YYPESKICHHOC OIHUM WM HECKOJBKUMH JHIIAMH 00-
LIECTBO, KaIUTAJI KOTOPOTO pa3/iejcH Ha JIOJIH, a €0 y4acT-
HUKHU HECYT OTBETCTBEHHOCTD TOJIBKO B ITPEesiaX CTONMOCTH
cBoeii jomu. OOImIECTBO ¢ OTPaHHYCHHOW OTBETCTBEHHOCTHIO
HUMEeT CIICAYIOINE OCOOCHHOCTH: KalmUTal OOIIeCTBa pas-
JIeJIeH Ha JIOJM YYaCTHUKOB, KOTOPBIE MOTYT OBITH KaK OJH-
HAKOBBIMH, TaK M OTIUYATHCS IO Pa3Mepy; YUYACTHHUKH 00-
[IECTBA HE OTBEYAIOT IO J0JIraM OOIIEeCTBA CBOUM JTNYHBIM
HMMYIIECTBOM; B CITy4ae HEYJaTHOTO BUICHUS 1T, €TO yJacT-
HUKHU PUCKYIOT TOJBKO HE MOJTYYHUTh YaCTh MPUIATAIOIIACCS
UM NPUOBITH U YTEPSTh BIOKEHHYIO JIOJII0 KaluTaia.

2. AxnmonepHoe obmiectBo (AO) — 3T0 00IIEeCTBO, Ka-
MUTAJI KOTOPOTO pa3lelicH Ha ONPEICIICHHOE YHCIIO aKITHiA,
a ero y4acTHUKH (aKIIMOHEPHl) OTBEYAIOT IO €ro JI0Jiram B
npezenax NpUHauIeKamux UM akauil. Kanuran akuuonep-
HOTO 0OIIecTBa pa3/ieiicH Ha paBHBIC J0JH, OPOPMIICHHBIC
IICHHbBIMU 6yMaraM1/1 — AKIUsIMHU. BbIXOZl u3 aKL[l/IOHepHOFO
oOmrecTBa BO3MOXKEH ITyTeM IPOAAXH aKIWH. MHOTONIOA-
HBIM KOJUIGKTHBAM aKI[MOHEPHOTO OOIIEeCTBa aKIIMOHEPaMU
U paboTaroIUM IEePCOHAIOM PYKOBOAMT Ilejiasi CHUCTeMa
OpTraHOB yIpaBJICHHUS: 00IIee coOpaHne; COBET TUPEKTOPOB
MIPABJICHUST; TCHEPATBHBIA JHPEKTOP.

3. OOmIECTBO € JOMOJHUTEIBHON OTBETCTBEHHOCTHIO —
9TO XO3sIiCTBEHHOE OOIIEeCTBO C YHCIOM YYaCTHHKOB HE
Ooiiee TATUACCATH, YCTaBHBIM (DOHI KOTOPOTO pa3aciicH
Ha JIOJHM OIpPEICIICHHBIX YCTABOM pa3MEpOB. YUYaCTHUKU
Takoro oOIIecTBa COMMIAPHO HECYT CYyOCHAMApHYIO OTBET-
CTBCHHOCTbH 10 €r0 00s3aTeIbCTBAM CBOMM HMYIIECCTBOM B
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Tpezienax, onpeaesieMbIX YCTaBOM OOIIeCTBa, HO HE MEHee
pa3mMepa, yCTaHOBJICHHOTO 3aKOHO/IaTEIbHBIMH aKTaMH, IIPO-
MOPLIMOHAIBHO BKJIAJaM 3THX YYaCTHHKOB B yCTaBHOM (DOH-
Jie o0IIecTBa ¢ JOMOJIHATEIbHONH OTBETCTBEHHOCTHIO [2].

4. TIpou3BOACTBEHHBII KOONEPATUB — TO OObEJANHEHUE
rpakaaH A COBMECTHOM NPOM3BOICTBEHHOM AEATEIbHO-
CTH, OCHOBaHHOE Ha WX JIMYHOM TPY/IOBOM YYacCTHU U 00b-
CAUHCHUU I1a€BbIX B3HOCOB. OTHOLIEHNST B KOOIICPpaTUuBE
CTpPOSATCS 10 NMPUHIMIY paBeHcTBa. HesaBucumo OT TOTO,
Kakoil 1o pa3MepaM BHECCH Iai, 4iIeH KoOolepaTHBa UMEeT
OJIMH ToJI0C. [T1aBHOE B IIPOM3BOACTBEHHOM KOOIIEPATHBE HE
KaluTal, a JINIHBIN TPy.I.

5. YHuTapHOE MpEANpUsATHE — 3TO KOMMEpUYecKasl opra-
HU3aLus, He HaJIeIeHHasl TPaBOM COOCTBEHHOCTH Ha 3aKpe-
IUIGHHOE 32 Hel COOCTBEHHWKOM HMMYIIECTBO. MIMyIIecTBO
YHHTApHOTO TIPENPHATHS SIBISCTCS HENSTUMbIM M HE MO-
JKeT OBITh pacmpezesicHo 1o BkiagaM. COOCTBEHHUKOM UMY-
IIECTBA YHUTAPHOTO NPEANPHUATHS, OCHOBAHHOTO Ha IpaBe
XO3SICTBEHHOT'O BEJICHUS, SIBJISICTCS IOPUINUECKoe Win (hu-
3MYECKOE JIUIIO, €ro yYpeIuBIlee. YHUTAPHOE NpeNIpUsThE,
OCHOBAaHHOE Ha IIPaBe ONEPATUBHOTO YIPABJICHHS, HA3bIBa-
erca ka3eHHbIM. OHO co3naercst no pemenuto [Ipasurens-
ctBa Pecniyonuku Benapych Ha 6a3e MMyIecTBa, HAXOASIIC-
rocs B cobctBeHHOCTH Pecnyonmku bemapyce.

6. Kpecrbsiackoe (depmepckoe) XO3sIHCTBO co3maeTces
00 OJHUM TPaXKIAHHHOM, JTHOO UYJICHAMH OJHON CEMbH
JUI  OCYIIECTBICHHS TPEATNPUHUMATEIBCKON JIesTEeNbHO-
CTH TIO TIPOU3BOJICTBY CEIBCKOXO3SHCTBEHHON IPOIYKINH,
a Takxke 1o e€ nepepadoTKe, XPaHEHHIO, TPAHCIIOPTHPOBKE.
KpecTtpstackoe (pepmepckoe) XO3IHCTBO OCHOBBIBACTCS Ha
JMYHOM TPY/IOBOM YYaCTHH M HWCIIOJIBb30BAaHMUHU IPETOCTAB-
JIEHHOTO JIJIs 9TUX 1eJIel 3eMeNbHOro yJacTtka [3].

Takum 00pazoM, B KadyecTBE CYOBEKTOB TpakJaHCKHUX
MIPAaBOOTHOIICHUH MOTYT BBICTYTIATh JIUIIb OPraHU3aUH, 00-
JIQIAOIIME MaTePUAIbHOM, (PaKTHYECKOI CIIOCOOHOCTHIO Ca-
MOCTOSITEIBHO Y4acTBOBAaTh B TOBAPHO-JECHEKHBIX, PHIHOU-
HBIX OTHOIIEHUsX. CleayeT OTMETHTh, YTO KOMMEpPYECKHE
IOPUIMYECKHUE JIMLA SIBISAIOTCS BAXKHEUIIECH COCTABIIAIOLLEH
COBPEMEHHOM YKOHOMHKH, a TaKKe KIIIOYEBOH W HEOOXOIH-
MOH YaCThIO PIHOYHON SKOHOMHUKH, O€3 KOTOPOH HE MOXKET
(YHKIIMOHUPOBATh U Pa3BUBATHCSI HU OJJHO TOCYIapCTBO.
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CEKIIUS Ne 3

YT'OJIOBHOE IPABO.
KPUMUHOQOJIOTUSL.
YT'OJIOBHBIM MPOIIECC.
KPUMWHAJUCTUKA

JOCTHU/KEHUE HEJIN UCITPABJIEHUSA
P OCBOBOXXJIEHUU OT YTOJIOBHOM
OTBETCTBEHHOCTHU

byanosa H.B. (BHII, Mozuneg)

WHCTATYT 0CBOOOXKACHUS OT YTOJOBHOW OTBETCTBEHHO-
CTH, Oy/ly4H JIOCTATOYHO CIIOKHBIM, HO B TOXKE BpeMs HE0O-
XOIUMBIM, HE IepecTaeT OyAopaxxuTh yMbl yueHbIX. Cpenn
MHOKE€CTBA BOIIPOCOB, IT0 KOTOPBIM BEIYTCS JUCKYCCHH, HE
MOCJeIHEE MECTO 3aHMMAET BOIIPOC MCIPABICHUS JINLA, CO-
BEPIIMBIIETO IPECTYIUIEHNE, IIPU NPUMEHEHHUN HOPM JJTaHHO-
TO HHCTUTYTA.

Tak, A.®. MHIIKEBUY CYUTACT, YTO MPU OCBOOONKICHUH
OT YIOJIOBHOI OTBETCTBEHHOCTH 3aKOHOJATENIb BOOOLIE HE
YUHUTBIBACT IIENH, CTOSIINE Tepe]] HaKa3aHUEeM, «KEepPTBYET»
HMHU, CTPEMSCh MPETOTBPATUTH HACTYIICHHUE 00JIee TSHKKOTO
Bpena [1, c. 167].

Hcnpanenne numa mpu OCBOOOKICHWH OT YTOJIOBHOM
OTBETCTBCHHOCTH JIOJDKHO OBITH TAaKOW K€ Ba)KHOU IEINBIO,
KaK 1 Ipu NpUMCHCHUN HaKa3aHWs, BEAb HEJIb3s JOIYyCKaThb,
9TOOBI HOPMBI TaHHOTO HHCTUTYTA BOCTIPHHUMAIIHACH UCKITIO-
YUTEIBHO KaK MOOMIPUTEIbHEIC. Ha Haml B3NN, YYCHEIC,
paccMarpuBarOIUe JaHHbIA MHCTUTYT KaK IOOILPUTEIIbHBIM,
3a0BIBAlOT O HAJIWYHH OOIIECTBEHHOTO OIACHOTO MESHHSA,
KaK OCHOBAHMsI yTOJIOBHOW OTBETCTBEHHOCTH, KOTOpasi BIIOJI-
HE MOXET OBITh peajn30BaHa.

OpHako BBUIY HEOONBIION CTETIEHH OIACHOCTH JICSHHS
U JINYHOCTH BUHOBHOI'O KPOME HaKa3aHHsI BO3MOXKHO IPHU-
MEHEHHE HOPM HWHCTHTYTa OCBOOOXICHHUS OT YrOJOBHOM
OTBETCTBEHHOCTH. JlaHHOE OOCTOATENBCTBO HE SIBISCTCS
CBUICTEIIBCTBOM MPOIICHHS, 9TO PEaKIus TOCyJapcTBa Ha
MIpPECTyMJICHUE Yepe3 UHbIe MEXaHU3MbI BO3/IEHCTBHSA, KOTO-
pBIE TakXXe TOJDKHBI MTOBIUATH HA JIUIIO0, COBEPIIMBIIEE TIpe-
CTYIUICHHE, CIIOCOOCTBOBATh BOCCTAHOBJICHUIO COITHAIEHON
CIIPaBCAJIMBOCTU U NPE€AOTBPATUTL IMOBTOPCHUC HOZ[O6HI)IX
cuTyanuii B Oymymem.

Lenp nepeBocnTanus ObUIA BEIYIICH B COBETCKHE Bpe-
MEHa, JIMLO HU B KOEM Clly4ae He JOJDKHO ObUIO YKJIOHSTh-
Cs OT MEp BOCITUTATENIEHOTO XapaKTepa W HapyIIaTh o0Iie-
CTBCHHBIN TOPSIIOK, OHO JOJDKHO OBLIO OMpPaBHaTh JOBEPHE
koyiekTuBa. OOILIECTBEHHOE IMOPYYUTEIbCTBO BIMSIO HE
TOJIFKO Ha BUHOBHOTO, HO M HA BECh IOPYYHUBIIHICS KOJJICK-
THUB, YTO Pa3BUBAJIO MPABOBOE U HPABCTBEHHOE CO3HAHUE,
JTUCHUITMHUPOBAIIO KaXKI0TO U3 €T0 YICHOB.

B cBsI3u ¢ 3TUM MOXHO CKa3aTh, YTO HAJIMYUE NIPABOBOU
HOPMBI 00 0CBOOOXKJICHUH OT YTOJIOBHOW OTBETCTBEHHOCTH B
CBSI3U C Nepefadeil TMIa Ha NOPYKU IPEACTaBIETCs BECbMa
MIPABUIBHBIM C TOYKHU 3PEHUS JOCTIDKEHHS eI UCIIPaBie-
HUS JIULA, COBEPLIUBILETO IPECTYIIICHUE.

HcnpaBnenue numa MOXKeET 3aKIIOYAaThCS B HUCKPEHHEM
packasHuM, aKTHBHOM CIIOCOOCTBOBAHUM PACKPBITHIO TIpe-
CTYIUICHUS! U TIOJIHOM BO3MEIICHHH MPHUYMHEHHOTO ymiepoa
WIH YCTPAaHEHUU MPUYMHEHHOTO BpeJa, NPUMUPEHUN BUHO-
BHOTO JIMIA C TOTEPIEBIINM H T.A.

Takue MOIOKUTENBHBIE NOCTKPUMHHANBHBIE IEHCTBUSL
CBUJETENBCTBYIOT O TOM, YTO LI€Jb MCHPABICHUS JIMIA, CO-
BEPIIMBIIETO MPECTYIUICHHE, MOXKET OBbITh JOCTUTHYTa 0e3
IIPUBJIEYEHHUS €T0 K YTOJIOBHOM OTBETCTBEHHOCTH, UTO SIBJIS-
€TCsl OCHOBAHUEM JaJIbHEHIIIEro ero 0CBOOOXK/ICHHUS OT HETo
MIPU HAJINYUN COOTBETCTBYIOIIUX YCIOBHI.

C.H. CabanuH cynTaeT, 4TO JI€JaTh BBIBOI O JOCTIIKEHUHU
MOCTABIEHHOMN 11EJIH O3BOJISAIOT ONPEIEIEHHBIE TOKA3aTEeNH.
[Toxasarenem JOCTHKEHUS YACTHOW MPEBEHIINHU U HCIIPABIIE-
HUS CIIYXKHT yIep:KaHHe OT COBEPIIEHHS HOBOTO ITPECTYIIIIE-
HUSI JINIIOM, OCBOOOYK/ICHHBIM OT YTOJIOBHOM OTBETCTBEHHO-
ctu [2, c. 8].

Taxoii pe3ynbTar Hellb3s Ha3BaTh HEJOMYIIEHUEM PELUIN-
Ba CPEN JINI, OCBOOOKICHHBIX OT YTOJIOBHOHW OTBETCTBEH-
HOCTH, TMOCKOJIBKY CYJUMOCTh KaK CIEICTBHE MPUBJICUCHUS
JIMIA K YTOJIOBHOH OTBETCTBEHHOCTH OTCYTCTBYET. DMIIUPH-
YEeCKHIl MaTepuall, a UMEHHO CTaTUCTUYECKHE JJTaHHBIE O KO-
JIMYECTBE JIML, KOTOPBIE MOCIIE OCBOOOKACHHS OT YTOJIOBHOM
OTBETCTBEHHOCTH BHOBb BCTYITWJIN HA ITPECTYIIHBIN Iy Th, SB-
JISIFOTCSI TIOKA3aTeNsIMK, Ha OCHOBE KOTOPBIX JOJIKHA IPOUC-
XOJMTh OlleHKa d(PPEKTUBHOCTH OCBOOOKACHHS OT YIrOJOB-
HOW OTBETCTBEHHOCTHU M JOCTH KEHUS LI UCTIPABIICHHUS.

[IpuMeHeHHe HOPM YTOJIOBHOTO MpaBa — ATO HE TOIBKO
MpOLIeCC KBATU(GHUKAMN MPECTYIUICHUS, HA3HAYCHUSI U HC-
TIOJTHEHMSI HAKa3aHUS U OCBOOOXKICHUE OT YTOJIOBHOM OTBET-
CTBEHHOCTH M HaKa3aHHsA, HO U Pe3yJbTaT MpOoLeCcCyaabHbIX
JICHCTBUM, BBIPA)KEHHBINM B IIPOLECCYANBHBIX JOKYMEHTAX —
aKTax IPUMEHEHHUS MpaBa.

Y4uTeIBast TO, YTO OJHUM M3 KPUTEPHEB OLCHKH 3(hpek-
TUBHOCTHU SIBIAETCS JEATEIBHOCTh IPAaBONPHUMEHUTEIbHBIX
OpPraHoOB IO pean3aliy IMOCTABIECHHBIX TEpe]l HUMH 3a7a4,
CJIe/TyeT OTMETHUTB, YTO NMEHHO CyOBEKTBI, Ha/ICIICHHBIE ITPa-
BOM OCBOOOX/ICHHUS OT YTOJOBHOI OTBETCTBEHHOCTH, JIOJIK-
HBI PELIUTH BOIPOC O JOCTHKEHHUU LENN UCIIPABICHHS JTHLA
1 11es1ec000pa3HOCTH €ro 0CBOOOXKICHHUS OT YTOJIOBHOI OT-
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BETCTBEHHOCTH.

[TpumeHsist HOpMBI OCBOOOXKI€HHMSI, HY’)KHO YOSUTHCSI, YTO
JHI0 TOOPOBOJILHO IPOSIBIISET HOJIOKUTEIBHOE TIOCTKPUMH-
HaJIbHOE TIOBEJICHNEM M HIMEHHO 3TOT (aKT MOXKET CTaTh Iep-
BBIM TIOKa3aresieM JOCTHXKEHUs WCIPaBUTEIBHOIO BO3ZCH-
CTBHS, B TOM YHUCJIE Yepe3 HOPMBI HHCTHTYTa OCBOOOKICHHS
OT YTrOJIOBHOHM OTBETCTBEHHOCTH.
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HEOTBPATUMOCTD YT'OJIOBHOM
OTBETCTBEHHOCTMU: COAEP)KAHUE
N OCYHWECTBJIIEHUE

Bawkesuu /I.A., Booneea M.A. (bHII)

[IpoGnema, cBsi3aHHast ¢ oOOecHeYeHHEM HEOTBPATUMO-
CTHn yFOJ’IOBHOﬁ OTBCTCTBECHHOCTH, 10 HACTOALICTO BPEMEHU
MIPUCYTCTBYET B OOIIIECTBEHHOM U Hay4HOM JucKypce. Heor-
BPAaTHMOCTh YTOJIOBHON OTBETCTBEHHOCTH MAapKHUPYETCs KaKk
6bICTpa$1 1 1oJiHasA peakuusd YNOJIHOMOYCHHBLIX OpraHOB U
JIOJDKHOCTHBIX JIUII HA OOIIECTBEHHO OIIACHOE JIESTHUE (BBISB-
JICHNE, PACKPBITHE, TPECEeUCHHE), N300IMIEHIH BHHOBHBIX 1
O6eCHe‘-leHI/II/l MMPpaBUJIbHOTO MPUMEHCHH 3aKOHA C TEM, YTO-
ObI KaXK/Iblii COBEPIINBIINI NMPECTYIUIEHHE ObUT MOABEPTHYT
CIpaBeNTNBOMY HaKa3aHUIO ¥ HU OIMH HEBMHOBHBIN HE OBLI
MIPUBJIEYEH K YTOJOBHOW OTBETCTBEHHOCTH M OCYXJIeH [,
¢.56].

Ha namr B3misi, CyIIecTBYIOT JIBa YCJIOBHS, B 3aBHCHMO-
CTH OT HaJIM4YuA WIN OTCYTCTBUSA KOTOPBIX MOXXHO I'OBOPUTH
0 cobmroneHny TpeOoBaHNS HEOTBPATUMOCTH YTOJIIOBHOH OT-
BETCTBEHHOCTH, BO3BE/ICHHON B NMPHHIIMIT YTOJIOBHOTO 3aKO-
Ha (cT. 3 YronoBHoro koaekca Pecniyonuku benapycs (nanee
- ¥YK).

[lepBoe: HEOTBPAaTUMOCTH YTOJOBHOH OTBETCTBEHHOCTH
peanu3yercsi B MOJHOM 00beMe NMPH Ha3HAYEHHU KaXKIOMY
JIMILY, Ybsl BUHA YCTAHOBJICHA, HAKA3aHMUS WM UHBIX MEp yTo-
JIOBHOH OTBETCTBEHHOCTH B TOM 0ObeMe, KOTOpBIi obecre-
YUBACT €T0 UCIIPABICHUEC U JOCTUKCHUC UHBIX ueneﬁ, CTOA-
IIMX Tepe]] yTOTOBHBIM PABOM.

OnHako HaluM4ue JIATEHTHOW NMPECTYNMHOCTH (He3aperu-
CTPUPOBAHHBIX MPECTYIUICHUI), @ PABHO OTHOCHTEJILHO He-
BBICOKMH ypPOBEHb PAaCKpPBIBAEMOCTH 3apeTrHCTPHPOBAHHBIX
MIPECTyIUICHNH (YCTAaHOBIICHHUS JIUII, UX COBEPIIUBIINX), HE
MO3BOJIAIOT JOCTHYb HEOTBPATHUMOCTU OTBETCTBCHHOCTHU 3a
COBEpIIEHHOE NPECTYIUICHHE.

Kak o00meo0s3aTenbHoe MPaBUIO HEOTBPATUMOCTH OT-
BETCTBEHHOCTH BO3MO)KHA IPHU YCIOBUH, YTO OOLIECTBY M
rocyznapcTBy OyaeT M3BECTHO 000 BCEX COBEPIICHHBIX Ipe-
CTYIUICHUSIX M JIUIAX, UX COBEPIINBIINX. JIOCTHKEHHE 3TOTO
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pe3yabrara 00bEKTHBHO HEBO3MOXKHO.

ITomMuMO 3TOro, yrosloBHOM OTBETCTBEHHOCTH IIOABEpra-
I0TCSI HE BCE JIMIA, COBEPIIMBINNE MPECTYIJICHUE, NaXeE B
Clly4asix, KOoTJia IpecTyIIeHHE BBISBICHO M 3apeTHCTPHUPO-
BaHO. Kpome TOro, pe30HHO CTaBUTh BOIPOC O TOM, HE KO-
ne0NeT M 3HaYMMOCTh TPHHIUIA HEOTBPATUMOCTH OTBET-
CTBEHHOCTH TaK)KE BKJIIOUYEHHE B COJIEPXKAHHE YTOJIOBHOTO
3aKOHA IMOJIOKEHUH 00 OCBOOOXKAECHHHM JIMLA OT YTrOJIOBHOM
OTBETCTBEHHOCTH U HAaKa3aHMUI.

OcB0OOX/ICHNE OT YrOJOBHOH OTBETCTBEHHOCTH M HaKa-
3aHMsI, JIOMYCTUMOE KaK MCKJIIOYEHUE U3 IpaBui, (akruye-
CKH «IIOZIPBIBAET» HEOTBPATHMOCTH OTBETCTBEHHOCTH, ClIe-
JIOBATEJILHO, O HEH Helb3sl BECTH PeYb Kak O MPUHIINIIE.

Bropoe ycnosue — orcyrctBue B YK HOpM, gomyckaro-
IAX BO3MOKHOCTH 3aMEHBI YTOJIOBHOW OTBETCTBEHHOCTH
WHBIMH BUJIAMH IOPHIMYCCKOH OTBETCTBEHHOCTH, a PAaBHO
[IPUMEHEHHE HUHBIX Mep BosuelcrBusa. Tak, npuMeHeHue
MPUHYIUTENBHBIX MEP BOCIHTATEIIFHOTO XapaKTepa B BHIE
npenocrepexenns (1. 1 4. 2 ct. 117 YK) He npennonaraer
KaKOW-JIN0O OTBETCTBEHHOCTH, HOCUT B OOJIBIIMHCTBE CITy-
gaeB (hopMaIbHBIN XapakKTep.

C npuHIMIOM HEOTBPAaTHMOCTH OTBETCTBEHHOCTH BCTY-
Maer B MPOTUBOpEYHE M HOpMa 00 OCBOOOXK/IEHHU OT yro-
JIOBHOM OTBETCTBEHHOCTH C IIPUBJICUCHHEM JIMIA K aIMH-
HucTpaTuBHON oTBeTcTBeHHOCTH (cT. 86 YK). ComnacHo ee
TIOJIOKEHUSIM JIONTYCKAeTCs 0CBOOOXK/ICHUE JIUIIA, BIIEPBbIC
COBEPIINBIIEr0 HETSHKKOE MPECTYIIIEHHE M BO3MECTHBIIIETO
yiep6 (3ara uBIIero HaHECEHHBIH MPECTYIUICHUEM Bper),
C MPUMEHEHHEM K HeMY HCUEpPIBIBAIOLIETO MEPEedHs aaMHU-
HHUCTPATUBHBIX B3bICKAaHHH.

C mo3unuu yrojoBHO-TIPABOBOTO PETYIUPOBAHMS pellie-
HUE O 3aME€HE YTOJIOBHOM OTBETCTBEHHOCTH aJMUHHCTpa-
TUBHOM WM ANCIUIUIMHAPHON, a PABHO MPHHYANTEIBHBIMU
MepaMH BOCHHTATEIBHOTO XapaKTepa, Hellb3sl IPU3HATh 3a-
KOHHBIM (a TpeOOBaHHE HEOTBPATUMOCTH OTBETCTBEHHOCTH
— pearn30BaHHBIM), TOCKOJIBKY IPONCXOIUT MOMEHA BHIOB
IOPUIMYECKON OTBETCTBEHHOCTH M JIMIO, COBEPILIUB ITPECTY-
IUIEHUE, PEaJIbHO HaKa3bIBACTCsA 3a HErO KakK 3a aIMUHHUCTpa-
TUBHOE NpaBOHApyIIeHHe. Takum 00pa3oM HEOTBPATUMOCTh
YTOJIOBHOM OTBETCTBEHHOCTH HE OOCCIICUMBACTCS HU IOPH-
JMuecky, HU (akTndecku. Ho Tonbko ¢ hopManbHON TOUKH
3peHusi, 00yCIIOBICHHOMN, Ha HAIIl B3IVIs1, HEJJOCTaTKaMuU Tep-
MuHONOTHU. CUHTaeM, 4TO Kak o0s3aTelbHOE TpeOOBaHHUE
YTOJOBHOTO 3aKOHA HEOTBPATUMOCTh IPHUOOPETACT HECKOb-
KO WHOE 3BydYaHHE: 00s3aTeIbHOCTH YTOJIOBHO-TIPABOBOTO
BO3JICHCTBHSA, T.€. IIenecoo0pasHas AEATeIbHOCTh rocyaap-
CTBa, €r0 HCIOJHUTENbHBIX OPTaHOB, a TaKXKe YIOIHOMO-
YEHHBIX JIUI TI0 CO3/IaHUI0 M MPAKTUIECKOMY NPUMEHEHHIO
CPE/ICTB MPOTUBOICHCTBYSI IPECTYITHOCTH JJISL JIOCTHKECHUS
COLIMAJIBHO TOJIE3HOTO Pe3yiIbTaTa, a TaKKe PEeryJIupOBaHUIO
OTHOIIIEHNH, BO3HHMKAIOIINX BCIEICTBUE HAPYIICHUs ycTa-
HOBJICHHBIX YTOJIOBHO-ITPABOBBIX 3aIIPETOB.

W3noxkeHHOE TO3BOJISIET 3aKIJIIOUUTh, YTO Oe3HaKa3aH-
HOCTh MPECTYIUICHUS, PaBHO3HA4YHAs II0 CTENEHH oOIe-
CTBEHHOH OIAaCHOCTH CaMOMY INPECTYIUICHHIO, MOXET OBITH



HCKJTFOYCHA 00513aTEIHHOCTHIO YTOJIOBHO-IIPABOBOTO BO3/ICH-
CTBUSI, KOTOpasi COCTOUT B HEJOMYIICHUM YTOJOBHOW 0O€3-
OTBETCTBEHHOCTH 3a TIPABOHAPYIIEHUS, JOCTHUTIIINE YPOBHS
JIOCTATOYHOM CTEIEeHH OOIICCTBEHHOM OMaCHOCTH, U MOTH-
BUPOBAHHOM PACHIMPEHUU TMPEAETIOB YTOJIOBHO-PABOBOTO
BO3IAEUCTBHS.
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ONTUMM3ALNNA CUCTEMbBI BUJOB
HAKA3AHHW B PECITYBJIMKE BEJIAPYCh

Boonesea M.A. (FHUII)

B coBpeMEeHHBIX I0PUANIECKNX UCCIEIOBAaHUSAX, MacC-Me-
JIMAHBIX BBICTYIUICHUSIX M MTOBCEIHEBHBIX JHCKYpCax Psiio-
BBIX TPa)JlaH OTMEYaeTcsi MOTPeOHOCTh B OOJyMaHHOH U
pa3yMHOI KOPPEKTUPOBKE CHUCTEMBI HAKAa3aHUMH, 3aKpEIUICH-
HOH B YronoBHOM koziekce PecryOnuku bemapycs (manee —
VK). Ee 3amaua — npeaycMOTpeTh Takue BUIbl HAKa3aHUM,
KOTOpPbIE OJHOBPEMEHHO BOIUIOMIAIN ObI HJICI0 BO3ME3NNS,
CITy’KWJTH MCTIPaBJICHUIO, 00€3BPEKMBAHHIO MTPECTYINHNKA H
rapanTHpoBaJid 3()(PEKTUBHYIO KOMIIEHCALMIO Bpesa, IMpu-
YMHEHHOTO TOTepreBieMy. [y BBINOTHEHHs 3TOH 3a1auu
1[eNIecO00pa3HO BEIWICHUTh MEPCIICKTHBHBIC TEHJCHIMH B
yroJoBHBIX Kojiekcax cTpaH CHI, nMeromux cxoaHble UCTO-
pPHUYECKHE W MPABOBLIC YCIOBUS PA3BUTHSI, KOTOPbIE MOTYT
OBITH C HEKOTOPHIMH HONpPABKaMH BHEAPEHBI B HALMOHAIIb-
HOE YrOJIOBHOE 3aKOHOATEIbCTBO.

VYronmoBHbI Koneke PecmyOmmkm TypkmeHucTaH B Kade-
CTBE 00CCIIEUNTEIHHOW MEpHI 10 BO3MEUICHUIO MPUYHMHEH-
HOTO TNPEeCTYIUIEHHEM Bpejia ONpeaesseT Haka3aHue B BUJE
BO3JIOKEHHS 00SI3aHHOCTH 3aIJIaIuTh IPUINHEHHBIN Bpes (11.
a 4. | cT. 44), KOTOpPOE NMPUMEHSETCS U B KadecTBE OCHOB-
HOTO, U B Ka4eCTBE JOMOIHUTENIBHOTO, AaXe B TeX CIIydasx,
KOTIa KOMIIEHCHPYEMBIH Bpe/l BBIXOIWT 32 PaMKH COCTaBa
MIPECTYIUICHUST (HanpuMep, TPHYMHEH IPECTYIUICHHEM C
¢dopmanbHbIM cocTtaBoM). OOsI3aHHOCTH 3arIaJUTh HPUYU-
HEHHBIN BpeI MOXET BO3JarathCs B JIIOOOH M3 Tpex (Gopm
WIN WX COYETAaHWH: a) HEIOCPEICTBEHHOTO YCTPAaHEHUS
MPUYMHEHHOTO Bpeda (IPEeArnoyiaraeT HCIOIb30BaHUE OCY-
XKJICHHBIM CBOUX CWJI M CPEACTB AJISI BOCCTAHOBICHUS HIIH
PEMOHTa TOBPEKACHHOTO HWMYILIECTBA); ©0) BO3MEUICHUS
MaTepHaJbHOIO M MOPAJIbHOTO Bpega (COCTOMT B BBIMJIA-
T€ aJ€KBaTHOW IEHEKHOM KOMIIEHCALMM, NepeJadyd HOBOMH
BEIIM B3aMEH IOBPEX/ICHHOW WM YHWYTOXCHHOW; COBep-
LIEHHE [TPU ITOM KaKHX-JTHOO MOJIE3HBIX YISl OTEPIIEBIIETrO
wim Ui o01iecTBa AeicTBUM, He3aBUCHMO OT BHUJA MIPUYH-
HeHHOTo yuiep0a (YXox 3a MOCTPa/aBIIuM); B) MIPUHECEHUS
myOIMYHOrO M3BMHEHUS MOTepreBiieMy. B KoHTekcTe Boc-

CTAaHOBJICHHUS COITHAIBHOMN CIIPaBE€IJINBOCTH BO3MEIICHUE

MIPUYNHEHHOTO TIPECTYIUIEHHEM Bpela HEOTJCIMMO OT MO-
paJibHOM caTuc(HaKIUU MOTEPIICBIICTO 32 HEraTUBHBIC U3Me-
HEHHS B PA3INYHBIX C(epax ero KU3HEISSITeIbHOCTH BCIE -
CTBHME HapyIICHHS €ro INpas JHOO MOCATaTe]IbCTBA HA HHX,
IIO3BOJISICT B HeKOTOpOﬁ CTCIICHU MUHUMH3UPOBATH BPEIHLIC
MOCJEACTBYS, MPUYMHEHHBIE TNpecTyIuieHneM. Bwmecre c
TEM, JIOTHYHO TIPEIIOIOXKNTh, YTO CIICIHAIBEHBIM YCIOBHEM
Ha3zHa4YCHHA 3TOI'O BHJAAa HAaKa3aHUs 6y[lyT BBICTYIIaTh HaJIU-
YHe pearbHOM BO3MOXHOCTH 3aIVIaJUTh BPE]] 1 INUHBIE CIIO-
COOHOCTH BHHOBHOTO K 3TOMY. TO €CTh IPUTOTHOCTH JaHHO-
IO BHJa HaKa3aHUs JJIA LCJIUM BOCCTAHOBJICHUS COLIHaJILHOﬁ
CIPaBENTMBOCTH MaJIO3HAYUTENbHA, T.K. BO3MOKHOCTb €r0
Ha3HAYCHMS HAXOAUTCS B JKECTKOW 3aBHCHMOCTH OT WHJIU-
BUIyaJIbHBIX (TJIABHBIM 00pa3oM, TPY/IOBBIX) XapaKTEPUCTHK
OCY’KIEHHOTO M €r0 00BEKTUBHOIN BO3MOXKHOCTH YJJOBJIETBO-
PUTB MIPHUTSI3aHUS TTOTEPIICBILETO.

Taxxe YronoBubld 3akoH TypkMeHucTaHa mpeaycma-
TPUBACT TAKOW BHJ HaKa3aHUs, KaK BO3JIOKEHUE OOSI3aHHO-
CTH NMPOXXHMBAHMS B OIPEIEICHHON MecTHOCTH (1. a cT. 46,
cT. 51-1), KoTOpOE 3aKIIOYAETCsl B YAAJICHUU OCYKJIEHHOTO
U3 MECTa €ro )KUTEIbCTBA C O0S3aTEIBHBIM ITOCEJICHUEM B
orpeaeaéHHON MECTHOCTH Ha CPOK, YCTAHOBJICHHBIH IpHU-
roBopoM cyaa. KaparenbHas CyIIHOCTb 3TOH Mephl yrojoB-
HO-TIPAaBOBOTO BO3JICHCTBHSI COCTOUT B OTPAaHWYCHUM IPaBa
OCY’KIGHHOTO CBOOOJHO IEPE/IBUTATHCSI U BBIOMPATh MECTO
JKUTEJIbCTBA B IIpesenax TypKMeHUCTaHa, a B 3HaUUTEIbHOU
CTETICHN — M )KWJINIIHBIX, TPY/IOBBIX TIPaB, FAPAaHTHPOBAHHBIX
KonctuTynumeit, T.K. mepees3s Ha HOBOE MECTO JKHUTEIbCTBA
MOXKET IOBJIeYb 332 COOOM YXyJIIICHHE YCIOBHH IPOXKHMBa-
HUSI, YBOJIbHEHHE C paboThl 1 T.J. CMBICH IaHHOTO HaKa3a-
HUSI 3aKJTI0YAETCS B TOM, YTO BOCCTAHOBJICHUE COLMAIBHOM
CIIPaBEAJIMBOCTH, UCIPABICHUE MPECTYIHUKA U Tpeayrpe-
XKJICHWE COBEPIICHUS] UM HOBBIX MPECTYIUICHUI MOXKET OBITH
JIOCTUTHYTO TIPH YCJIIOBHU YIAJCHHUSI €r0 M3 TOH Cpenbl, B
KOTOPOM OBLIO COBEPILCHO MPECTYIICHHUE, 0€3 U30JISIIUN OT
obmrecTBa. Ha Ham B3I, JOCTIKEHHE TSI YAaCTHOM Tpe-
BEHIIMH ITOCPEJICTBOM Ha3HAUCHMS JAHHOTO BH/IA HAKAa3aHMS
BeCbMa CIOPHO (POJICTBEHHBIE CBSI3U C OCYXJIEHHBIM OCJa-
0eBalOT WIN TIPEPBIBAIOTCS, AAANTHPOBATHCA K COIHAIBHO
MOJE3HOMY WM, IO KpaliHed Mepe, JOMyCTUMOMY MOBefe-
HUIO Ha HOBOM MECTE )KMTENIbCTBA [ HETO 3a4acTyl0 CIIOXK-
HO, 9TO C OOJIBIINON CTENEHBIO BEPOATHOCTH BEJET K acOLU-
AIIEHOMY TTOBEJICHHIO).

Curyanus, Korja peructpanus rpaxaannia Pecmyonuku
Benapycek mo MecTy XuTenbcTBA (TPEOBIBAHNS) CMBIKACTCS
C €ro CTaTyCOM OCYXJICHHOTO, SIBJISIETCSI, Ha HAIl B3IJIS, HE
TOJIbKO MaJ10d(p(HheKTHBHON, HO M AHTUI'YMaHHOM, JIMCKPUMH-
HAIMOHHOH, mpoTtuBopedaniei Koncrutymmm PecmyOmmkn
Bemapych nmpakTHKOH, ClIeOBAaTENbHO, €€ BKJIIOYCHHE B Ha-
LMOHAIBHOE 3aKOHO/IaTeIbCTBO HEAOMYCTHMO.

B cucremy HakazaHuii, NpenyCMOTPEHHOH YIOJIOBHO-
ro kozekca PecryOnmuku Y30ekucTaH, BKIIOYEHO JIMIICHUE
OMpEIeNIEHHOT0 MIPaBa, KOTOPOE COCTOUT B 3aNpelieHUH BH-
HOBHOMY B TE€UEHHME Ha3HAYEHHOTO CY/IOM CPOKa 3aHHUMATh
T€ WINA MHBIC JIOJDKHOCTH Ha NPENPHATHSX, B YUPEKICHH-
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SIX WJIM OpTaHU3alusIX 00 3aHUMAThCsl TOW WIIM MHOW 1es-
TenbHOCTHIO (1. 0 ¢T.43, cT. 45). HaznaueHue maHHOI MephbI
IpeIoaraeT MIMPOKoe 3HAYEHHE M COBIIAJIAeT C IMOHATHEM
«TIOpa’keHHEe B TpaBax» (T.e. N3MEHEHHEM IOPUANYECKOTO
TIOJIOXKEHUSI JINIA, KOTOPOE OHO MMEJIO JI0 OCyXkJieHus). B yc-
JIOBHSAX Pa3BUTHS IPAXKIAHCKOTO 00IIECTBA IPH HATIOJTHEHUH
coziepKaHNeM IaHHOTO BH/1a HaKa3aHHsI HICXOAUM M3 TOTO, YTO
00bEM TPABOMOPAKECHUI OJDKEH OBITh OrpaHHYCH, UMETh
pasyMHOE M 3aKOHHOE OCHOBAHHE, a COBPEMEHHasi CHCTeMa
HaKa3aHWil JIOJDKHA CONEeprKaTh MCYEPIBIBAIOIING MepeueHb
npaBoorpannyeHuid. Hanensats cyn HeomnpeneneHHO-IIupo-
KAMH JHUCKPEIMOHHBIMH IOJIHOMOYHSMH IPH Ha3HAuYCHUH
HaKa3aHWH HEBEpHO: HACTYHAIOUIME MPaBOOTPAHWICHUS
MOTYT NPUMEHATHCA JIMIIb B TOM CJiiydac, €CJIM BKIIIOYArOT
B ce0s KapaTeIbHYI0 MIIN MPOPIIAKTHIECKYIO COCTABIIIIO-
e W CIIOCOOHBI NPUHECTH JOJDKHBINA 3(h(eKT B Bompocax
JIOCTIDKEHUS 3a]1a4 yroJIOBHOTO 3aKkoHa. [ToaTtomy Ham mipes-
CTaBJIAICTCS PAa3yMHBIM, YTO IIPAaBO BHIOOpA JIMILECHUS IIPaB
CETO/IHS CTPOTO OYEPUEHO POCCUICKUM 3aKOHOM M CBOANTCS
K JIMIICHUIO ITpaBa 3aHUMAThb OINPEACIICHHBIC JOJIKHOCTH UJIN
3aHMMATHCS ONPEAEICHHON e TeIbHOCTHIO, @ TAKOKe JIHIIe-
HUIO BOMHCKOTO WJIHM CIELUAILHOTO 3BaHNUSI.

Ecnu Bo3MecTUTh NPUYMHEHHBIN IPECTYILIEHUEM BpEX
BHHOBHOE JINIIO MOYKHO NPHHYIHUTH (IIyCTh Jake ero BO3Me-
LICHHE B MMOJHOM 00BbEME HE TapaHTHPOBAHO), TO M30aBUThH
O6LLICCTBO OT MMPUCYTCTBUA B HEM UHAUBHU A, COBCPUIMBIIETO
TSDKKOE MJIM 0CO00 TSDKKOE MPecTyIUIeHHe, B paMKax Cyle-
CTBYIOIIEH CHCTEMBl YTOJOBHBIX HaKa3aHUH HEBO3MOXHO.
VYronosuble 3akoHbl Pecryonuku Kazaxcran (1. 4 4. 3 cr. 40,
ct.51) u PecrryOnukn Aszep6aifmkan (. 42.0.9 ct. 42, ct. 52)
NpeayCcMaTpyuBaeT Haka3aHHe B BUJIC IPHHYIUTEIBHOTO BbI-
JIBOPEHUsI 32 TpeJielibl peciyOInKy (MHOCTpaHIa WM JIMLA
6e3 rpaxnaHcTsa). HeT coMHEHMI B TOM, YTO MHOCTPAHIIBI
n auna 0e3 TpakTaHCTBA, OCYKACHHBIC 32 YMBIIIJICHHBIC
TSDKKHE U 0CO00 TSDKKHE HPECTYIUICHUS, IOCNie OTOBITUS
HaKa3aHUs CTAHOBATCS HEXKeJNATeNbHBIMHU JUIl HaXOXKICHHS
Ha TEPPUTOPHH TOCYNApCTBA, MPOTUB WHTEPECOB KOTOPOTO
OHU COBECPINWIN IMPECTYIJICHUC, W NOAJIC)KAT BBIIBOPECHUIO
3a ee IpeJesIbl Mocie OTOBITHS OCHOBHOTO HakazaHus. [1pu-
HYJMTEJIBHOE BBIIBOPECHHE 32 MPEACIBI FOCYIapCTBa B3aMCH
OCHOBHOTO HaKa3aHWsl, HECOMHEHHO, I103BOJIUT COKPATUTh
pacxozsl Ha CoAepKaHue OCYKICHHBIX U ITOMOYKET H30eKaTh
T'POMO3JIKOW TIPOIEYphl IO PEIICHUIO BOIIPOCA O Iepenade
OTHUX OCYXKICHHBIX CBOUM TrocyaapCTBaM JIsd ;[anLHeﬁme—
ro oTObIBaHMS Haka3aHWA. Ho B TakoMm ciydae paccMarpu-
BaeMas Mepa rOCyIapCTBEHHOTO NPUHYKACHUS MepecTacT
BBINOJHATH COIMANBHYIO (DYHKIMIO YTOJIOBHOIO HaKa3aHWsI
(BoccTaHOBIIEHHE HAPYIICHHOTO IMPECTYyIJICHHEM O0IIe-
CTBEHHOT'O MOPSIJIKA, 3aNNIa)KNUBAaHNE HAHECEHHOTO TIOTEPIIeB-
eMy Bpejia, YIOBICTBOPEHUE OOIECTBCHHOM MOTPEOHOCTH
B HaKa3aHWM BHHOBHOTO, YKPEIUICHHE BEPHI B CIOCOOHOCTH
MIPAaBOOXPAHNTEIBHBIX OpPraHoB OOpPOTBCS C TIPECTYITHO-
CThIO W 3alllUMINAaTh IpaBa M 3aKOHHBIC MHTCPCCHI I'paKaaH,
o0IIecTBa HIM TOCYAapCTBa U T.J.) U CTAHOBHUTCS JIUIIb Jie-
THTHMHOW MPOLEIYpOl M3THAHUS JIMLA, MOCATHYBILETO Ha
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IIPaBOOXpaHsEeMble IEHHOCTH OMNPENEIEHHON CTpaHbl, 3a €
MIpeIeNbl, B EJISIX SKOHOMHMHU YTOJIOBHON PENpecCuH.

PaccmoTpeB mpeumylecTBa U HEJOCTAaTKH BUAOB HaKa-
3aHUH, OTCYTCTBYIOLIMX B cucTeMe HakasaHuil YK bemapy-
CH, CUMTAEM 11eJIeCO00pa3HbIM JIONIOJIHUTE €€ TAKUM BHJIOM,
KaK NPUHYINUTEIBbHOE BBIJBOPEHNE MHOCTPAHHBIX TPAXKAAH
n aun 0e3 rpaxkiaHcTBa 3a npezaensl Pecriyomukn benapych
U 3alpelleHue Bbe3a Ha ee TePPUTOPUI0 (0eCCPOUHO M
Ha OMNpENIEJICHHBIH CPOK), U MPUMEHSITh €T0 HCKIFOUNTEIb-
HO B Ka4€CTBE JOMNOJIHUTEIBHOIO HAKAa3aHUS 32 COBEPLICHHE
TSDKKHUX U 0C000 TSDKKUX TpecTyruieHui. JlanHbli Bu Haka-
3aHUS HE BBIXOAMT 32 PAMKHU YTOJIOBHO-IIPABOBBIX CPEICTB,
KOTOpBIE 3aKOHOZAATENh BIPABE HCIOIL30BATh ISl BOCCTaA-
HOBJICHHS COLMAJILHON CTIPaBeUIMBOCTH KaK OMpPABIAHHOTO
pesyInbTara.

IHOJIYYEHHUE OBPA3LIOB JIJIA
CPABHUTEJIBHOI'O UCCJIIEJOBAHUS
IIPU IMPOU3BOJACTBE JO3HAHUA U
IMPEABAPUTEJIBHOI'O PACCJIEJOBAHMUAA I1O
YI'OJOBHbIM JEJIAM

Hepeaii I'b. (FUII)

[Monmyyerne o00pa3oOB M CPaBHHUTEIBHOTO HCCIEI0-
BaHUs OTHOCUTCA K CJICACTBCHHBIM ZleﬁCTBPISIM, KOTOpbIC
IIMPOKO PACTIPOCTPAHEHBI NPH TPOU3BOJICTBE JO3HAHUSA U
MIPEIBAPUTEITHHOTO PACCICIOBAHUS IO YTOIOBHBIM JICTaM.
JlaHHOE Cl1eICTBEHHOE ACUCTBHE OCYLIECTBIISIETCA B CBSI3U
C Ha3HAYCHHWEM W MPOBEACHUEM CyaeOHOM 3kcnepTussl. [1o-
9TOMY CT. 234 YronoBHO-NPOLECCYaNnbHOro Kojuekca Peciry-
omuku benapycs (nanee — YIIK), mocBsiiiieHHast MOIYYCHUIO
00pasroB, momMenieHa B maBy 26 («Hasnauenue u mpoBee-
HUE SKCIICPTH3BD)).

TpynHo mepeoneHHUTh 3HauYeHHE 00pa3lOB ISl CPaBHU-
TETBHOTO WCCIIEOBAHMS HE TOIBKO JUIA TPOBEICHUS IKC-
MEPTU3bI, HO W B IEJIIOM IS JOKA3bIBAHHUS B YTOJIOBHOM
npouecce. be3 ykazaHHBIX 00pa3lOB, KOTOPbIE MOTYT OBITH
CBOOOIHBIMH, YCIIOBHO-CBOOOIHBIMH W SKCIEPHUMEHTAIb-
HBIMH, C TIOMOMIBIO CyAeOHON IKCIIEPTU3HI HEJb3sT UICHTH-
(GULIMPOBAaTh JIMIIO, OCTABUBILEE CBOM CJIEJbI HA MECTE CO-
BEPIICHUS MPECTYIUICHUS; OMPENCTUTh, OCTABICHBI CIEBI
MTOTEPIICBIIIMM FUTH WHBIM JIUIIOM; YCTaHOBHUTH, UYTO PYKOITHC-
HBIA TEKCT BBIIOJIHEH moa03pE€BACMbIM, 4 HC KEM-TO APYI'UM
nuTa [1,c. 13-21].

B cBsi3u ¢ pa3sHOOOpasueM BHIIOB 00pa3IoB s CPaBHU-
TCJIBHOTO HCCJICAOBAHUA MEPOIPUATHA 1O UX IMOJTYUYCHUIO
TaK)Ke MPEJCTABISAIOT COOON pa3iIMyHbIe MAaHUITYISINH, KO-
TOpBIC HHOTTIA TPYAHO BEITIOTHUTH 0€3 y4acTHsl CIICIHAIICTa
[2, c¢. 17-18]. Hampumep, HEBO3MOKHO ceOe MPEACTABUTH
MoJydeHrne oOpas3IoB KpoBU O€3 ydacThs CIICIHANINCTa U3
00TacTH MEAUIIUHBIL.

B VIIK npemxycMOTpeHO OTIWYME B MPOLEAYype MOIyde-
HUS 00pa3loB B 3aBHCHMOCTH OT IPOIECCYaIIbHOTO CTaTy-
ca o0bekTa. B cooTBeTcTBHM CO CT. 234 cliej0BaTelb, JIUIIO,



MIPOM3BOJIAIEE JJO3HAHKE, BIIPABE MOJYYUTH OOpasIbl IO-
4yepKa WK WHble 00pa3iibl JJIsl CPAaBHUTEIBHOTO UCCIIE0Ba-
HUS y TIOZ03PEBAEMOTO WM OOBHUHIEMOTO 03 MX COTIacHs,
a y MOTEpPHEBIIETO M CBHUIETEINS TaKoe COIVIACHE MOIYYUTh
HeoOxoaumo. [Tpu 3TOM 3aKOHOIATENIh UMEET B BUJLY UCKITIO-
YUTENBHO SKCIIEPUMEHTAIBHBIE 00Pa3bl T.K. MOIY4YEHHE CBO-
OOIHBIX U yCIOBHO-CBOOOIHBIX 00Opa3IOB MPOMU3BOJUTCS B
XOJIC UHBIX CJICJCTBEHHBIX JACUCTBHI (BhICMKA, OOBICK H JP.).

Ecnu 00pasip! y momo3peBaeMoro u 00BHHIEMOTO MOJKHO
MOJYYUTh M 0€3 MX Comiacusi, TO BOZHHKAET BOIPOC O TOM,
Kak 3TO cJieyath npakriudecku. CiienyeT npearoinokuTh, 4To
3aKOHO/IATEIbHOE 3aKPETUICHHE BO3MOXKHOCTU TIONY9IEHUS
00pasIoB /Uil CPAaBHUTEIHLHOTO MCCIICIOBAHUS 0€3 COrIacust
T10/103PEBAEMOr0 WJIM OOBHHSIEMOTO MOXKET BBI3BAaTh IPOTHU-
BOJIEHCTBHE € UX CTOpPOHBI. IIpoTHBOAEICTBUE CO CTOPOHBI
TIOTEPIIEBIIETO WM CBHJCTENS MPOTHO3UPYETCS C Majoi
CTETICHBIO BEPOSITHOCTHU, HO TAK)KE MOXKET HMETh MECTO.

OtcyTcTBHE COMIAcHs U OTKa3 OT COTPYIHHYECTBA MOTYT
€O3/1aTh Ul MHUIMATOpa HAa3HAYEHHs SKCIICPTH3bI HEIpeo-
JOJIMMbIC NPEIIATCTBUA IJIA MTPOBEACHUA I/IILCHTI/I(I)I/IKaLlI/IOH-
HOTO HKCIIEPTHOTO MCCIIEOBAHMS, YTO HETAaTUBHO CKAXETCSI
Ha IIPOU3BOICTBE JIO3HAHMS U IIPE/IBAPUTEIEHOTO CIIC/ICTBHSL.
B cBsi3u ¢ 9TMM HMeeTcst HeOOXOMMOCTh aHallu3a JBYX CIIy-
YaeB THUMOTETHIECKN BO3MOKHON KOH(IMKTHOHN CIIEICTBEH-
HOW cuTyaluu: |) MOTEpNEBIINI MM CBUJICTENb HE JAIOT
comiacust Ha MpeJocTaBieHue 00pasios; 2) 10103peBaeMBblii
WM OOBUHSAEMBII HE TOJIBKO BBIPAXKAIOT CBOE HEXKETAHUE, HO
U TIPETISITCTBYIOT UX TIOJTyYECHUIO.

JIOruuHBIM SABISETCS MMpEANOIOKEHNE, YTO BO BTOPOM
cllyyae y cJeAoBaTens, JHIA, OCYIIECTBISIONIETO JI03HA-
HUE, TOSBISIETCS 3aKOHHAS BO3MOXKHOCTB TOJyYHTh 00pas-
LBl B XOJIE CJIE/ICTBEHHOTO AeicTBUS B mopsake cT.234 VIIK
HACHIIBCTBEHHO [3, c. 57-58] mubo ¢ moMomsio onepaTHB-
HO-PO3BICKHOTO MeponpusTus [4, c. 164-168].

OnHaKo, TOMYyYEeHHE HEKOTOPBIX 00pasioB (Hampumep,
00pa3IoB KpOBH, KOTOpPBIE HEOOXOAMMBI I TPOBEICHUS
OMOJOTNYECKO IKCIEePTU3BI, SKCIEPTU3BI 3aIIaXOBBIX Clie-
JIOB YeJIOBeKa; 00pa3lioB CIIIOHBI ISl TEHETHUECKOH dKCIIep-
TH3bI) MOXKET TIOTPEOOBATh MPUMEHEHHS CIICIIMAIBHBIX TEX-
HUYECKHX, (pru3ndeckux WM GpapMaKoJIOTHIECKUX CPE/ICTB,
HalpaBJICHHBIX Ha 0663HBI/I)KI/IB8.HI/IE O6’beKTa MOJIy4YCHU .

TpynHo mpencTaBuTh MPUMEHEHHE YKA3aHHBIX CPE/ICTB
0e3 TOMEIICHMSI MOA03PEBAEMOTr0 MM OOBHHSEMOTO B
CHELUATM3MPOBAHHOE MEANIIMHCKOE YUPEXKICHUE KaK B CIIy-
gae, npexycmorpenHoM cT. 235 VIIK. Ilomydenue ke dKc-
TIEPUMEHTAIBHBIX 00pa3I0B MOYEpKa, MHCbMEHHON peud u
BOBCC NPEACTABJIACTCA HEBBIIIOJHUMBIM JCJIOM 663 AKTHB-
HOTO COTPYAHHYECTBA CO CIEACTBHEM CO CTOPOHBI 0OBEKTa
TIOJTYYCHHSI.

[Ipu 3TOM crneayeT MOMHUTH, YTO B COOTBETCTBHHU C 4.3
ct.11 VIIK HHEKTO M3 y4acTBYIONIIUX B YTOJIOBHOM IpoIiecce
JIMII HE JIOJDKEH TOJIBEPraThCsl HACKIIHIO, IPYTOMY JKECTOKO-
MY WM YHIDKAIOLIEMY YeJI0BeYeCcKoe JJOCTOMHCTBO obpariie-
HUIO, a TaKXkKe 0€3 ero cortacus MoABEPraThCs MEAUIIMHCKUM
WM UHBIM ombITaM. B cootBeTcTBuu ¢ 4.3 ¢1.234 npu noiy-

YEHUHM 00pa3lloB HE JIOJDKHBI IMPUMEHSTHCS METOABI, OIac-
HbIC JIA )KU3HU U 30POBbA WM YHWIKAKOIIUEC €0 Y€CTh U
JOCTOMHCTBO.

[TpoOieMaTHYHOCTH BBIMOIHEHNSI MEPONPHSITHI 10 TIpe-
OZIOJICHHIO IPOTUBOACHCTBUS 00bEKTa MOJIydeHHs 00pa3LoB
C y4eTOM NPHHIMIIOB YTOJOBHOTO Mpollecca HaBOAWUT Ha
MBICJIb O HEJIOITyCTHMOCTH MCITOIb30BaHUS B IAaHHOM CITydae
(OpPMYJIBL: «IIe]Ib OTPABIBIBACT CPEACTBaY. BBIXOJ M3 KOH-
(IMKTHOMW CIICIICTBEHHOI CHTyallMy BUIUTCS B HANIPaBICHUN
TIONCKA CPEJICTB, HE CBA3aHHBIX C HACHIIMEM HaJl JINYHOCTBIO.

B a710i1 cBsi3u ciieyeT oOpaTuTh BHUMaHKUE Ha TO, YTO Ha
MOITOTOBHUTEIBHOM dTalle IMONy4YeHHs 00pasLoB VIS CpaB-
HUTEJIBEHOTO MCCIICIOBAHHS MOTYT OBITh MCIIOIBb30BAHBI TaK-
TUYCCKHUE NPHUEMbI, KOTOPBHIC YCICIIHO ITPUMEHAIOTCA B XOJC
ngonpoca. IlpencraBisercs, 4TO HCHOJIB30BaHHE HMEHHO
9THX IIPHEMOB MOXET CTaTh CPEJICTBOM ITPEOIOJICHHS TPOTHU-
BOZIEICTBUSA CO CTOPOHBI 0OBEKTA MONTyUYEeHH 00pa3LoB A
CPaBHUTEJILHOTO HCCIICTOBAHHS.

Jnst Toro, 4TOOB! MOBIMATH HA ITO3UIHUIO JIMIA, Y KOTO-
pOro IUIaHUpyeTCs MOoJNy4deHHe oO0pa3loB, HE3aBHUCHMO OT
MPOIeCCyalbHOTO CTaTyca, B XOZ€ OOIMIEHHS HEOOXOTUMO
YCT@HOBHUTD MCUXOJIOTMYECKNI KOHTAKT U BBISICHUTH IPHIH-
HbI, KOTOPbIMU 00BSICHICTCS OTKa3 OT COTpYAHHUYECTBA, U T10
BO3MO)KHOCTH HX YCTPAHHTb.

B kauecTBe TAKTHUECKUX MPHEMOB, C TOMOIIBIO KOTOPBIX
MOYKHO IIPEOJIOJIETh IPOTUBOACHCTBUE, OOBIYHO HCIIOJIb-
3yeTcsi pa3bsICHEHHE TOTO, YTO OTKa3 OT COTPYAHHYECTBA
YXY[IIAaeT BO3MOXKHOCTH 3alIUTBHI 3aKOHHBIX  HMHTEPECOB
MOTEPIIEBIIEr0; MCIOJIb30BAHUE MOJIOKHUTEIBHBIX KauecCTB
JMYHOCTH; pa3bsiCHEHHE 3HAYSHHS NTOTyYESHHUsI 00pa3oB I
N300JIMYCHNST BAHOBHOTO B COBEPIICHHUH TPECTYIUICHHS.
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Ob OKOHYAHUU NPEJIBAPUTEJIBHOI'O
PACCJUIEJJOBAHUS

Hznamenko M./1. (bUII)

B cootBeTcTBUM C JICHCTBYIOIINM YTOJIOBHO-IIPOLIECCY-
anbHbIM KoziekcoM PecnyOnukn Benapych (nanee — YIIK)
clle[oBaTelb IPUHUMACT PelIeHe 00 OKOHYAHWH TIPeIBapH-
TEJIFHOTO PacCciIe0BaHusl, YBEJOMIISISI IIPH 3TOM YYaCTHHKOB,
001aJal0IUX B YTOJIOBHOM IIPOLIECCE JIMYHBIM HMHTEPECOM,
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T.€. MOTEPNEBLIETO, TPAKJAHCKOIO HCTHA M TPa)KIaHCKOTO
OTBETUUKA, & TAKXKE UX IPEICTABUTEIICH, Pa3bsCHsA MOPs-
JIOK, YCJIOBHSI U CPOKH O3HAKOMJIEHHSI C YTOOJOBHBIM JIEJIOM
(ua. 1 ct. 255 VIIK) [1].

[TomumMo 3TOTO, CllenOBaTeNb 3HAKOMHUT OOBHHIEMOTO,
€r0 3aKOHHOTO ITPEACTABUTENS U 3AIIUTHUKA C YTOJIOBHBIM
JIeIIOM B MPOILIMTOM M MPOHYMEPOBAHHOM BHJIE, A 10 OKOH-
YaHUU O3HAKOMJICHHS BBIHOCHUT ITOCTAHOBIIEHHE, OIpese-
JSIONIee AaibHeHIee ABIDKEHHE yroiloBHOTo aena (cT. 260
VIIK) [1].

JelicTBus crnenoBarenss Ha STale OKOHYAHMS IIpe/Ba-
PHUTEJIBHOTO CIEACTBHUSI PETTIAMEHTHPOBAHBI JIOCTATOUHO
moapo6Ho. OH TOJHOMOYEH CaMOCTOATENILHO TPHHUMATH
peUICHUC O MPOU3BOACTBE CICACTBCHHBLIX M HMHBIX MNPOLCC-
CyaJIbHBIX JICWCTBHH, yCTaHABINBATh MOPAJOK M BPEMs HX
MIPOBEICHMUSL.

Ha mnpaxTtuke caMOCTOSTEIBHOCTH CIEAOBATENsl Orpa-
HUYUBACTCS PYKOBOIUTENIEM CIEICTBEHHOTO IOJpa3iere-
HUSI, KOTOPBIM, BCTyIasl B yTOJIOBHBIN MPOLECC, HAAEISIETC S
MpOIeCCyalbHBIM CTAaTyCOM HauaJbHUKA CIEICTBEHHOTO
noapasaeneHusd. [locieaHnii 3anHTEepecoBaH B TOM, YTOOBI
ClIe/10BaTeNbh NMPUHSI 3aKOHHOE W O0OOCHOBAHHOE pEIICHHUE
110 YIOJIOBHOMY J€Jly B KpaTdaillhe, HO HE BBIXOISLIUE 3a
pamku ycraHoBieHHbIX YIIK cpokos. Ilponnenue nByxme-
CSYHOTO CPOKAa PACCIEA0BaHMs YrOJOBHOIO Jiefla BCE Yallle
Ha MPaKTHKE PaclEHMUBACTCS KaKk BOJIOKHTA, T.e. C Mpeolia-
JTAaHWEM HETaTUBHOTO TOJITEKCTA.

Hepenko, mbiTasich mokaszarh cebs € TOJIOKHUTEIBHOM
CTOPOHBI, MO3UTHUBHO 3apEKOMEH0BATh CBOM Ipodeccro-
HaJIU3M, CJIEA0BATENb BBIMONHICT MOXKEIAHNUS HadaJbHUKA
CIEJCTBEHHOrO MOApA3ACICHHUs M OKAaHYMBACT MpEABapH-
TeJIbHOE CIIEACTBUE IO HCTEUCHUS JIBYXMECSAYHOTO CpOKa.
3710, KaK MIPaBUIIO, IPUBOIUT K YXYAIICHUIO Ka4eCTBa MPE-
BapUTENIBHOIO CIEACTBHS U BIIEUET COOTBETCTBYIOIIYIO PEaK-
LUIO HAJ[3UPAIOLIETO MPOKYPOPA.

s peanu3zarym 3akperuienHod B 4. 1 cr. 7 YIIK 3amaun
OBICTPOTO paccieJOBaHUs PECTYTUICHUH HEOOXOIUMBI KpH-
TepuH, ompeaessiomue Ha3BaHHbI mapameTp. Cratbs 190
VIIK ycraHaBIuBaeT 3TH KPUTEPUH, 3aKPEIUIss MpaBUia O
CPOKax IMPEABApPUTEIBHOTO CIEACTBUS. 3HAYCHUE OBICTPOTO
paccieioBaHusl MPECTYIUICHUH CIIOXKHO TIePEOLIEHUTh: 00e-
CIHEYNBAETCSI CBOEBPEMEHHBIN JIOCTYI K MPABOCYAMIO, CBO-
€BpPEMEHHAs KOMIEHCALUsI MPUUYNHEHHOTO MPECTYMICHUEM
BpeJia, CBOEBPEMEHHOE CHATHE C JINIA TTOJ03PEHHsI, OOBUHE-
HUSI, ONTHMU3UPYIOTCS 3aTpadyrBaeMble Ha paccieOBaHUE
MaTepHabHbIE U YEIIOBEYECKUE PECYPCHI, CO3AAIOTCS YCIIO-
BUS JUIsl KQUECTBEHHOM peann3aiuy oOIiei u crenuaibHol
mpeBeHIw [2, c. 18].

Cornacno 4. 1 ct. 190 VIIK npeasaputenbHoe ClaeiCTBUE
10 YTOJIOBHBIM JIeJIaM JIOJDKHO OBITh 3aKOHYEHO HE T03/IHee
YEM B IByXMECSUHBIN CPOK CO JHS BO30YKICHUS YTOJIOBHOTO
Jiena (HYDKHSISL TPaHUIla MPEABAPUTEIHLHOTO PACCIICIOBAHMS)
1 JI0 IPUHSTHUS OJTHOTO U3 PEIIeHHH, 3aKpeIUIeHHbIX B CT. 191
VIIK: npekpaiieHusi Ipou3BOACTBA 10 YTOJIOBHOMY €Ny,
Hepeaayy yroJIoBHOTO jela MPOKypopy JUIsl HalpaBlIeHHs B
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CY/I MJIN TIEPEe/Iadyl YTOJIOBHOTO JIeja IPOKYPOpy /Il Harpas-
JIEHHUS B CyJ M PELICHHUS BONPOCA O MPUMEHEHUN MPUHYIU-
TEJIbHBIX Mep 0e30MacHOCTH U JedeHus. Bee atu pemenns
0(OpMIISIOTCSl COOTBETCTBYOIIMM TIOCTAHOBJICHUEM U CITy-
’KaT BEPXHEU I'PaHULEH IPEABAPUTEIILHOIO PACCIICJOBAHMUS.

BwMmecTe ¢ Tem, naneko He BCEraa MpeIBapUTeNbHOE Clel-
CTBHE MOKET OBITh 3aBEPIICHO B IByXMECSUHBII cpok. Eciu
IIPOU3BOJICTBO 10 YTOJIOBHOMY /€Ty MpeJIoiaraeT npoBee-
HHUE OOJBIIOr0 KOJMMYECTBA CIEACTBEHHBIX M MHBIX MpOIec-
CyaJIbHBIX JICHCTBHH; HallpaBJIeHHE MOpydeHnH (Tpock0) 00
OKa3aHUU MEXKAYHAapOAHOHU IIPABOBOM ITIOMOLIU 110 YTOJIOBHO-
My JIelly; TIPOBECHNE AIUTEIBHBIX 110 BPEMEHHU IKCIEPTH3;
03HAKOMJICHHE C MACCHBHBIMH TOMaMH MaTE€pPHAJIOB YIOJOB-
HOTO jieja OOJIBLIOr0 KOJMYECTBA YYAaCTHHKOB YTOJOBHOTO
npouecca U T.4., YIIK nomyckaer BO3MOKHOCTb TPOIJICHUS
CPOKa MPE/BapUTEIBLHOTO CIIEACTBHS, YCTAHABIMBAS IIPH
9TOM OCOOBIC MpaBHJIA.

Tak, 10 YroJoBHBIM Je€laM, HaXOMSIIUMCS B IIPOU3BO/I-
CTBE POKYpPOpPa, CPOK MPEIBAPUTEITHHOTO CIEACTBHS MOXKET
OBITH MPOJUIEH JI0 TPEX MECSILEB MMPOKYpOpaMH PaiilOHHOTO
YPOBHS U UX 3aMECTUTEISIMH, J0 IIECTH MECSIIEB — IPOKYPO-
paMu 00JaCTHOTO YPOBHS U MX 3aMecTuTessiMu (4. 3 ct. 190
VIIK). Korna yromoBHoe Aen0 HaXOJUTCA B IPOU3BOICTBE
CJIEIOBATENsI, CPOK IPEABAPUTEILHOTO CIENCTBUS MOXKET
OBITH MPOJUIEH 10 TPEX MECSIIEB HAaUYaILHUKOM CJIC/ICTBEHHO-
'O MOAPA3JEIICHUs PAOHHOIO YPOBHSI UJIU JIULIOM, UCIIOJIHS-
IOIINM €r0 OOsI3aHHOCTH, a JI0 IIECTH MECAIEB — HadaJIbHU-
KOM BBILIECTOSIIETO CIEACTBEHHOTO MOPA3ICICHUS WIIN €0
3amectuteneM (4. 31 ct. 190 VIIK).

[Iponnenne cpoka MpeaBapUTEIHLHOTO CICICTBUS CBBIIIE
6 MecsIeB pacCMaTPUBACTCs KaK UCKIIOUMTENIBHBIN Clrydai
u npousBoautcs Ilpencenarenem CrecTBEHHOTO KOMUTETA,
[Ipencenarenem KomureTa rocynapcTBeHHON O6€30mMacHOCTH
WIN MX 3aMECTHTEJISIMH — /10 12 mecsueB, a [eHepanbHbIM
MIPOKYPOPOM HJIM €T0 3aMECTUTENISIMUA — CBBIIE 12 MecsieB
(4. 4 ct. 190 VIIK). IIpenensHBIi CPOK MpeaBapUTEIBHO-
TO CIIEJCTBUSI OIPAaHUYEH CPOKAMH JaBHOCTH IIPHBIICUCHUS
JIMIa K yFOHOBHOﬁ OTBCTCTBCHHOCTH, KOTOPBHIC OIIPECACIICHBI
BcT. 83 m 85 VK.

B coorBerctBuu c u. 5 ct. 190 VIIK npu Bo3BpamieHny, Ha-
MIPaBJICHUU MPOKYPOPOM HIIH €TI0 3aMECTUTENIEM YTOJIOBHOTO
Jiena Juist TPOBEJCHUS JOMOIHUTEIBHOTO MPEIBAPUTEIBHOTO
CJIC/ICTBHS, @ TAK)Ke IPH BO30OHOBJIEHUH MPOW3BOJICTBA IO
YTOJIOBHBIM JIeJIaM, 110 KOTOPBIM OHO OBLIO PHOCTAHOBIICHO
WJIN MIPEKPAIIEHO, CIIEICTBHE OCYIIECTBISIETCS B CPOK [0 OfI-
HOTO MECSIIIa CO JIHS IPUHSTHUS CJICTIOBATEIIEM Jeia K CBOEMY
Mpou3BOACTBY. JlanbHeillee NpoaJieHUe CpoKa CIEICTBUS
OCYIIECTBIIAETCSI 110 OIMCAHHBIM BBIIIIE ITPABUJIAM, HO C y4e-
TOM BCETO CPOKa, 3aTPay€HHOTO K MOMEHTY INPOJUICHHS Ha
IIPOU3BOJICTBO 110 KOHKPETHOMY YTOJIOBHOMY JAETY.

Hecmortpst Ha TO, 9TO OOUTHIT ABYXMECSYHBIA CPOK TPE-
BapUTEIBHOTO PACCICAOBAHUS MOXKHO TPOJIEBATh HEOTHO-
KpaTHoO, NpaKkTH4YeCKrue PabOTHUKU MPUIECPIKUBAIOTCS MO3HU-
UM O HEOOXOANMOCTH YBEIMUYECHHUSI €T0 MUHUMYM JI0 TPEX
MECSIIIEB.
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IMPOBJEMHBIE BOITPOCBI UHCTUTYTA
BUHBI B YI'OJIOBHOM ITPABE

Kuesuykan-I'pax F0.U. (bUII)

B yromoBHOM mpaBe 3aKOHOAATENH HCXOAUT M3 TOTO, YTO
YEeIIOBEK HECET BCECTOPOHHIOK OTBETCTBEHHOCTH 32 CBOU
JISSIHUS M YTO, COBEpIIAsi MX, OH 00J1a1aeT MOJIHOM CBOOOIOM
BOJTM M ACUCTBYET OO0 Oe3eCTBYeT TakKe M0 CBOEH BOJIE.
B mpaBoBoil nmuTeparype JaHO CICIyOIIee OMpeAclICHHE
BUHBI B YTOJIOBHOM MPaBe — 3TO «ICHUXMYECKOE OTHOLICHUE
JIUIa K COBEPIIaeMOMY MM OOIIECTBEHHO OTIACHOMY JESTHHIO
1 ero OOIIECTBEHHO OMACHBIM ITOCIICICTBUAM JICSHHUS, BBIPa-
»KeHHoe B (hopMe yMbICIIa WIIH HEOCTOPOXKHOCTHY [1].

B cootBercTBHE ¢ YronoBHEIM KoziekcoM Pecryommku be-
napych (mamee — YK) BHHA ecTh «IICHXHYECKOE OTHOIICHUEC
JIMIA K COBEPIIAEMOMY OOILISCTBEHHO OIIACHOMY JIESHHIO,
BEIpaKEHHOE B (pOpMe yMBICTIa W HEOCTOPOKHOCTI (TI. 1
ct. 21). IIpu 5TOM BUHOBHBIM IIPU3HACTCS KaK JIUI0, KOTOPOE
«CO3HABAJIO OOIIECTBEHHYIO OINACHOCTh CBOETO JCHCTBHS
nm Oe3ecTBUSA, MPEIBUACTO MX OOIIECTBEHHO OIACHBIC
TTOCIIC/ICTBUS. M JKEJall0 WX HACTYIUICHHS», TaK €CIH OHO
«CO3HABAJIO OOIIECTBEHHYIO OINACHOCTh CBOETO JCHCTBHS
nm Oe3ecTBUSA, IPEIBUACTO MX OOIIECTBEHHO OIACHBIC
MTOCIIC/ICTBUS, HE KEJa0, HO CO3HATEIBHO JOITyCKallo Ha-
CTYIUICHUE ITHX MOCIECTBUI JTMOO OTHOCHIIOCH K HUM 0e3-
pasmuarOo» (1. 2, 3 cT. 22). CormacHo ct. 23-26 YK dopma
BHUHBI YCTAHABIMBACTCS B COOTBETCTBHHU C OTPEACICHHBIM
KonekcoM B3aMMOOTHOIICHHUEM (COUCTAHHEM) 3JICMEHTOB
CO3HAHUS M BOJNM COBEPIIAIOIIETO MPECTYIUICHHUE JINIA, Xa-
PaKTEPU3YIOIINM €0 OTHOIIICHHE K JICSTHUIO ¥ K ITOCIIC/ICTBU-
SIM COJICSTHHOTO.

Bonpocam BUHBI B IOPHCIPYACHIIMH BCETHA YACTSIOCH
orpoMHOoe BHHMaHHe. OMHAKO O CHX P ATHX BOIPOCOB
peluaercs HEOAHO3HAUYHO. Takoll HEOIHO3HAYHBIN MOAXOI K
Pa3TMYHBIM aclieKTaM BHHBI 00YyCIIOBINBAeT MHOXECTBO CY-
JIeOHBIX OMIMOOK, UTO BICYET 3a COOO0IT BEIHECCHUE HEIIPABO-
CYIHOTO TIPUTOBOPA.

[Ipobnema TOIKOBaHMS MOHATHS «BHHA» BBIXOIHUT Jaje-
KO 3a IpeIeNbl YTOJOBHO-IIPABOBBIX HOPM, OHA KacaeTcs U
HOPM aJIMHHUCTPATHUBHO-AEIMKTHOTO, & TAKXKe IPaXKJaHCKO-
ro mpaga. [loHsATHE BUHBI MPUMEHNMO KaK K Tpa’kIaHaM, TaK
U K 1opuguueckuM junaM. OnpeneicHue BUHBI HIIH HEBH-
HOBHOCTH 3aTparuBaeT MpaBo JMYHOCTHU M, CJIE0BATEILHO,
UMeEeT He TOIBKO IOPHINYECKYIO, HO U COIMATIbHYIO 3HAYH-
MocTtb. Koncturynus Pecyonuku benapychk ycraHaBmuBaet

MIPUHINT JTMYHOH BUHOBHOM OTBETCTBEHHOCTH.

AHanu3 npaBoOBOW JUTEPATYPHI M PEIIEHUH CyI0B MOKa-
3aJl, YTO MPAKTHUECKH Kakaoe pemrenne cynos ctpadn CHIT
He oOxomurcst Oe3 oOpameHus] K MOHSATHIO «BHUHA». Takas
curyanus HaOmonanack u Bo Bpemena CCCP. Tak, Bo Bcex
paccMaTpuBaEMBIX CyJaMH YTOJOBHBIX JelaX OTMEYacTCs
HEOOXOAMMOCTh YCTAHOBJICHHS IO KaXIOMY Jely (hOpPMEI
BUHBI, a B ACATCIIBHOCTH ITPABOOXPAHUTE/IbHBIX OPIraHOB OT-
MEYaeTCs, 9YTO HEI0CTAaTOUYHOE UCCIIEIOBAHNE CYOBEKTHBHOM
CTOPOHBI COCTaBa MPECTYIUICHNS OKa3bIBAaCT OTPUIATEIILHOE
BIMSHHE Ha TNPaBONPUMEHHUTENbHYIO NEATENbHOCTh CIIEA-
cTBUS 1 cypa [3, c. 8].

Mepa Haka3aHUS 3aBHCUT OT OOIIECTBEHHOH OMAaCHOCTH
COJISSTHHOTO, €r0 «KPUMHUHAJIBHON 3apsKEHHOCTH», YTO BO-
IUIOIIAETCSI B YMbICIIE HJTH HEOCTOPOKHOCTH, JINOO B cOUeTa-
HUM 3THX (OPM — TaK Ha3bIBAEMOH <«JIBOWHOI» MIIN «CIIOXK-
HOW» BuHe. B yueOHuKe «YromoBHoe npao. OO0mas 4acTe
2010 roma n3gaHus ¥ B y9eOHHUKAX IMOCIEAYIOMNX JIET U3/a-
nust H.A. baOuii yTBep»Kaet, 4To «CIoKHOWY, «THOPHUIHOI
(GbopMBI BHHBI HE CyHICCTBYeT: «BblieicHuE BO3MOXKHOMN
JIBOMHOM BUHBI TEOPETHUECKH yriepoHo» [4, c. 307].

BwmecTe ¢ TeM B cTaThe «neMeHThl BUHBD) FOpuandecko-
ro cioBaps nof pepakuueit A.H. A3punusHa 1 B HEKOTOPBIX
JIPYTHX M3JaHUSX MOKHO HAWTH WHOE MHeHHe. [Iporutupy-
€M JIBa TOCJIEAHUX MPEIOKEHUS BBIIICYKAa3aHHOW CTaThH:
«VIHTeNIeKTyallbHBIH U BOJICBOM JJIEMEHTHI (BHHBI) TECHO
B3aMMOCBs3aHbl. VX coueTaHns o0pasyroT pasHble (HOpMBI
BUHBD [5, c. 138].

I/IHTCHJIGKTyaﬂ])HLII‘/II OJICMCHT BHWHBI BKJIKOYACT B 06651
MOHUMaHHE JIMIIOM XapaKTepa COBEPIIAEMOTO UM [ESTHUS,
a TaKXKe NMpeABHICHUE BO3MOXXHOCTH HACTYIUICHHS TTOCIIEI-
cTBUi. Bos1eBoii a11eMeHT — 3TO XkKesaHue 00 Co3HATENbHOE
JIOMYIIEHNE HACTYIMJICHUs] OOIIECTBEHHO OIMACHBIX MOCIHE/-
CTBMH MJIM HEOCMOTPHUTEIBHOCTh, HAJEkK/1a Ha MPEIOTBpa-
nieHue (HeHACTYIUICHHE) TTOCTIEICTBUM.

Benopycckuit 3akoHOmarens B ¢T. 25 YK mpsamo 3akpenni
CIIOXKHYIO ([BOIHYI0) (popMy BHHBI, IPH 3TOM OTHEC BCE
MIPECTYIUICHUS], COBEPIICHHbIE C TaKoi ruOpuIHOI (hopmoii
BUHBI, K YMBIIIUIEHHBIM IPECTYIICHUSIM. BMmecTe ¢ Tem cy-
JieOHast MpaKTHKa ITOIILIA IO HHOMY ITyTH, KOT/Ia COBEPILICHNE
JIMIIOM, paHE€C CyAMMbIM 3a YMBIIIJICHHOC NPECTYIJICHUE, 110~
BTOPHOTO TIPECTYIUICHUS C ABOIHHOHN (hopMoii BHHEI (B TeUe-
HHE CPOKa CyANMOCTH) HE PacCMaTPHUBACTCS KaK PEIHJIUB.

W3 31010 CIeayeT 3aKIII0YHTh, 4TO Cye0Has MPaKTHKa BO-
IIJ1a B TPOTUBOPEUNE C HOPMAMH YTOJIOBHOTO 3aKOHO/IATElb-
CTBa O peUUAMBE M O JABOWHOW (hopMe BUHBEL BbIxogom u3
CO3/IaBIIETOCS MOJOKEHHs, IMOJIaraeM, SIBJISETCSl BHECEHME
n3MeHeHuns B cT. 25 YK 1 oTHeceHue npecTyIIeH i, COBEp-
IIEHHBIX C JIBOWHOHN (hOPMOI BHHBI, B I[ETIOM K HEOCTOPOXK-

HBIM I[IPECTYIIJICHUSIM.

CIIMCOK UCTIOJIbB30OBAHHBIX MCTOYHMKOB
1. Capxkucosa, J. A. Yronoroe mpaBo. O0mas 4acTs : yued. mocobue
[DnexrponHslii pecypc]: yueb. nocodue / D.A. Capkucosa. — Pexxum nocty-
na: https://www.twirpx.com/. — [lara gocryma: 25.03.2022.
2. YronoBHslil koaeke Pecniybnuku benapycs [DnexrponHsiii pecype] :
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9KCTPEMM3M:
IMPOBJIEMbBI KBAJINOUKALIUU

Kosanee H.M., Boonesa M.A. (bHII)

B Hacrosimiee BpeMs crielpaibHas OTBETCTBEHHOCTH 3a
AKCTpEeMH3M TpeaycMmarpuBaetTcsi ¢T. 130 YromoBHOTo Ko-
nekca Pecrryonmuku Benmapycr (manee — YK) u Hactymaer 3a
YMBIIJICHHBIC JICHCTBHS, HANpPaBICHHBIC Ha BO30YKICHHE
pacoBoOi, HallMOHAJIBLHOHN, PETUTHO3HON MO0 WHOU coIM-
aJBHOM BpaXKIBI WIIM PO3HU TI0 TPU3HAKY PAcOBOM, HAIIHO-
HaJIbHOW, PEIMTMO3HOM, SI3bIKOBOM WJIM MHOM COLUAIbHON
MIPUHAIIIC)KHOCTH.

[IpectynHble nesHAS, CBA3aHHBIC C OpTaHU3AIMel U KO-
OpAMHAIMCH SKCTPEMHUCTCKOW JIEATCILHOCTH, KPUMHUHA-
mu3zoBaHbl B cT. 3611 YK («Co3maHme 3KCTPEMHUCTCKOTO
(dopmupoBanus MO0 ydactie B Hem») u cT. 3612 VK («Du-
HAHCHPOBAaHUE IKCTPEMHUCTCKON JICITCIEHOCTI).

3akonoM 0T 26.05.2021 . Ne 112-3 «O0 n3MeHeHNH KOAEK-
COB TIO BOTIPOCaM yTOJOBHOW OTBETCTBCHHOCTHW» BIICPBBIC
BBIJICJICHBI B OT/ICIbHBIC HOPMBI — «COIEHCTBHE IKCTPEMHUCT-
ckoit nesrenbHOCTHY (CT. 3614) 1 «IIpoxoxaeHne oO0ydeHus
WA WHOW TIONTOTOBKH IS YIACTHS B OKCTPEMHCTCKOHN Jes-
tenpHOCTH» (3615). Brimtouennem cT.130-1 u c1.341-1 B YK
BBEJICHA CAMOCTOSITETIbHAS YTOJOBHAS OTBETCTBEHHOCTH 32
peabunmranuro Hanu3Ma (Kak KpaifHed (OpMBI ITOIUTHYE-
CKOTO AKCTPEMH3Ma) U MPOMaraHay Wid myOJInIHOe JCMOH-
CTPUPOBaHHE, U3TOTOBJICHUE, PACIIPOCTPAHEHNE HAITUCTCKON
CHUMBOJIMKH WA aTPUOYTHKH.

HecMmorpst Ha 3HAUUTEITFHOE KOJTUMYECTBO KOMILICKCHBIX U
BCECTOPOHHUX HCCIIEJOBAHUN KacaTelbHO JAHHON TeMaTH-
KM JOCTaTOYHO BECOMBIN makeT u3MeHeHuid B YK, koTopble
JIOJDKHBI BBIMOJHUTE MPEAYHIPEAUTSIBHBIA U MPOQUIAKTH-
yecKuil 3P (EKT, COXpaHAeTCsI YrOJIOBHO-IIPaBOBas MpooIie-
Ma, CBSI3aHHAsI C KpUMHUHAIH3AINCH TPOSBICHIH IKCTPEMMU3-
Ma U UX PEJICBaHTHOMN YrOJIOBHO-IIPABOBOM OLICHKOM.

Bo-nepBrix, aHamM3upys CYLIECTBYIONIEE 3aKOHOIATEINb-
HOC OMHMCAaHUE MPOSBICHUHA dYKCTPEMU3Ma (IKCTPEMHUCTCKON
JIESITEIIHOCTH ), MBI YyCMaTPHUBAEM MPOOIEMY KOHKPETHU3AI[UH
HEIOCPEICTBEHHOTO 00BEKTa YKa3aHHBIX MPECTYIICHUH.

Ha mamr B3mIsA, OTCYTCTBYET SICHOCTH B TIOHUMAaHHHU TEX
KOHKPETHBIX COIMATBHBIX [ICHHOCTEH M BOZHUKAIOIIUX 110 UX
MTOBO/TY OOIIECTBEHHBIX OTHOIICHUH, pajn OXpaHbl KOTOPHIX
CYIIECTBYIOT YIIOMSIHYTHIC HOPMBI W KOTOPBIM IIPHYUHSICTCS
BpEIl IPECTYIICHUSMHU, TIO/TIAIAFOIIIM TIOJT IPU3HAKH, YCTa-
HOBJICHHbIE JAHHBIMH HOPMaMH.
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Pamxw, orpeseneHHbIe 3aKOHOAATENIEM /sl 00beKTa yIo-
MSIHYTBIX MPECTYIUICHUH, CBHETEIBCTBYIOT O TOM, 4TO (he-
HOMEH 3KCTPEMH3Ma OLIEHUBACTCS TIIAaBHBIM 00pa30M CKBO3b
NIPU3MY HAIMOHAJIBHBIX HWHTEPECOB rocyaapcTBa (MHPHOE
CYIIECTBOBAHUE C JPYIMMH TOCYIapCTBAMH, TEPPUTOPHU-
albHasl IIEJIOCTHOCTh, OCHOBBI KOHCTHTYI[HOHHOTO CTpOS).
[TockonbKy 0OBEKTY MPUHAIICKUT BEAyIIast poib MpH TO-
CTPOEHUH YTOJIOBHO-IIPABOBOM HOPMBI, CYILIECTBYET HEOIIpE-
JICICHHOCTH U TIPH 3aKOHOJATEIbHOM OTIMCAaHUU APYTUX TIPH-
3HAKOB COCTaBa IPECTYIUICHHS (KPYT BO3MOXKHBIX CyOBEKTOB
NPECTYIUICHUS] U TIOTEPIIEBINNX, (POPMYIMPOBAHNE KPHUMH-
HOOOPAa3yIOUTNX MPU3HAKOB).

ABTOpBI Hay4HO-TIpaKTHYECKoro KomMeHrapus k YK oc-
HOBHBIM OOBEKTOM JKCTPEMHM3Ma IPU3HAIOT OOIIECTBEH-
HBIE OTHOIIEHHS MO0 00ECHEUEHHI0 MEXIYyHapOAHOTO MHpa
n  0e30MacHBIX YCIIOBHUH KM3HM PAcOBBIX, HAI[MOHAIBHBIX
1 PCIIMTUO3HBIX I'PYIIl HACCJICHUSA, a OCHOBHBIM O6’I)CKTOM
COZICHCTBYIONINX €My TNPEeCTYIUICHHH — CTAOWIBHOCTH Ha-
LUOHAJIBHOW TOJUTHYECKOH W SKOHOMHYECKOH CHCTEM,
KOHCTUTYIIMOHHBIX OCHOB OOIIECTBEHHOTO, HAIIMOHAILHOTO
U TOCYIapCcTBEHHOTO ycTpoiicTBa Pecrybmukn bemapyce, a
TaK)Xe MEKHAIMOHAIBHBIN M MEXyHApOIHBI NpaBONOpPS-
JIOK MUPHOTO COCYIIIECTBOBaHMs rocynapcts[1, c. 278; 804].

Takue paMku, OmpeneneHHbIE Ui HEMOCPEACTBEHHOTO
00BEKTa 3KCTpPEMH3Ma M COZCHCTBYIOIIMX €My IpecTyIuIe-
HUI, CBU/IETEIIbCTBYIOT O TOM, YTO 3aKOHOJATEb OIIEHUBACT
JTaHHBIE JAESHUS UCKITIOYNTEIBHO CKBO3b MPU3MY ITyOIHIHBIX
— MEKAYHAPOIHBIX U COOCTBEHHBIX HAlMOHAJIBHBIX — MHTE-
pecos.

Bo-BTOpBIX, HOBBIE HOPMBI O THPECTYIUICHUSX, CONEH-
CTBYIOIIUX 3KCTPEMH3MY (PKCTPEMHCTCKOW JEITEILHOCTH),
CO3JIaBAINCh 0e3 Ha/JIeXkallero y4era CHCTEMbl YXke Jei-
cTBytommx HopMm O6meit n Ocobennoit gacteit YK, uto cro-
COOHO BBI3BATh HEONPABIAHHBIC 3aTPYIHEHUS IPU ITPUMEHE-
HUUW 3aKOHa M YKa3biBaeT (B CYILIECTBYIOIIEH pellakiiuu) Ha
M30BITOYHOCTH CT. 3612, 3614 u 3615 B VK. B HUX Kpumu-
HaJIN30BaHbI OT/ICNIBHBIE (POPMBI COAECHCTBHUS HKCTPEMH3MY, B
4acTHOCTH, (PMHAHCHpOBaHUe, BepOOBKa, o0yuenue. Ho nau-
HbIE JEHCTBUS MOTYT OBITh KBaIM(HUIMPOBAHBI C MO3HMLIUH
nHctutyTa coydactus (ct. 16 YK), roe ckiionenne, BepOooBKa
WK MHOE BOBJICYCHUE JIMI]a B COBCPIICHUEC ITPCCTYIIJICHUAA,
OTIMCAHHOTO B YIOMSHYTBIX HOPMaxX, €CTh HE YTO MHOE, KaK
TIO/ICTPEKATEeNILCTBO, a (PMHAHCHPOBAHHWE, OOy4YEeHHE WIIH
[IOJArOTOBKA JIMLIA B LIEJSIX COBEPLUCHUS UM IPECTYIUICHUU
10 SKCTPEMUCTCKUM MOTHBAM OXBATBIBAIOTCS MOHSITHEM TI0-
CcOOHMYECTBA.

YHoMsHYThIE TIPOOJIEMHBIE BOIIPOCHI HY>KAAIOTCS B JIAJlb-
Heifmei pa3paboTke. KacaTensHO mepBoro U3 HAX MOIaraeM,
YTO MOHSTHE SKCTPEeMU3Ma (3KCTPEMHUCTKOH AEATEIHLHOCTH)
3HAYUTENBHO IIUpPE, HEXKENMU ero 3akperieHHsie B YK mpo-
SIBTICHUSL.

AHanmm3upyst MEXIyHapOIHO-TIPABOBBIE aKTHI, 3aTparu-
BAIOIIME BOMPOCHI IPOTUBOACHCTBUS SKCTPEMH3MY, a TAKKE
MTOJIOKEHUST HAIIMOHAIIFHOTO 3aKOHOJaTenbeTBa [2; 3], pac-
KPBIBAIOILIHME JTAHHOE IOHATHE IyTEM IepeduciieHns: (Gopm



€ro BBIPAKCHUS BOBHE, OTMEYAEM HCKIIIOYUTEIBbHYIO MHO-
rOacleKTHOCTh JIAaHHOTO ()EHOMEHA, €ro HarpaBJIeHHOCTb
Ha pa3IMYHbIE MPABOOXPAHSIEMbIC COLMAIBHBIE [IEHHOCTH
(6mara, mHTEpECHI).

MpblI pa3zensieM BbICKa3aHHOE B HAyYHOU JINTEpaType MHe-
HHE O TOM, YTO MOJ SKCTPEMU3MOM CIIEIyeT TIOHUMAaTh Kpai-
HIOIO ()OPMY MHTOJICPAHTHOCTH, COCMHCHHYIO C arpeccuei
1 HACUJIMEM KaK METOJaMH BbIPAXCHUS HCIPUMHUPUMOCTHU K
geMy-To apyromy [4].

C y4eToMm 3TOro JeHCTBUTEIFHOE CONMAIBLHOE 3HAYCHHE
YIIOMSIHYTBIX HOPM 3aKJIIOYAeTCs B OXpaHe OCOOBIX COLH-
AJIbHO-TIONIUTUYECKNX YCIIOBHH, HEOOXOAMMBIX Ul ITOITHO-
LIEHHOTO (HE TOJBKO OMOJIOTHYECKOTO, HO M TOJIUTHYECKOTO
U KyIbTYPHOTO) CYIIECTBOBAHUS HEOTPAHWYEHHOTO Kpyra
CyOBeKTOB (KaK WHAMBHIYATbHBIX, TaK M KOJUIEKTUBHBIX)
B COIMAJILHOM ITPOCTPAHCTBE, a TAKXKE OOECICUYCHUH Hall-
JICKAIECro COCTOAHUA OINTUMAaIBLHOM 3alUIINCHHOCTHU 3TUX
ycnoBuit. OOmecTBeHHas 6e30macHOCTh (6e301MacHOCTh COo-
LIUATIbHOW Cpefibl) €CTh Ta COLMaNIbHAs IEHHOCTh, KOTOpast
oABEPracTCsa HEraTUBHOMY H3MCHCHUIO MPECTYIIICHUAMU
9KCTPEMHUCTCKOHM HaNpaBIeHHOCTH WM TOMEIIAeTCs B ycC-
JIOBUSI pEaIbHOM OMACHOCTH (T.€. SIBISIETCSI OCHOBHBIM HETIO-
CPE/ICTBEHHBIM O0BEKTOM).

Co0OTBETCTBEHHO, HOPMBI 00 OTBETCTBEHHOCTH 3a IJKC-
TPEMHU3M (IKCTPEMHUCTCKYIO NEATEIILHOCTD) IeJIeco00pa3sHo
BKJIFOYHUTH B TPYIIY NPECTYIJICHUH NPOTHB OOILECTBEHHOM
6e3onacHocTH (TmaBa 27 YK), a Takxke 3aKkpenuTh crenudu-
YECKHE SKCTPEMHUCTCKHE MOTHBBI B Ka4eCTBE KBATH(DUIIPY-
IOLUX [IPU3HAKOB [IPECTYIJICHUM IIPOTUB YEJIOBEKA.

KacarenpHO BTOpPOTO BOIPOCA, MPEIIAracTCsl BBIACIUTD
B KaueCTBE KBATM(UIMPYIOUIETO MpPU3HAKa COBEPIICHHUE
MpECTYMICHUH, PeTyCMOTPEHHBIX YacTsMu | nimm 2 cT.130
(1301) VK, B coygacTnn, KOTOpPOE BBIPAKAIOCH OBI B CIEIY-
IOIIMX aJBTEPHATHBHBIX JCAHUSX: 1) CKIOHEHHE, BepOOBKa
WK MHOEC BOBJICYCHUE JIMI]a B COBCPIICHUEC ITPECCTYIIJICHUS,
npexycmorpenHoro gactamu 1 wm 2 ct. 130 (1301) YK
P®; 2) BoopyxeHHe WM MHAS MTOATOTOBKA JIMIA C IIEIBIO
COBEpILEHUS MPECTYIUICHUS, IPEAYCMOTPEHHOr0 YacTsamu |
mwm 2 ct. 130 (1301), oOyyenne mnwma ¢ TOM ke IIETBIO, a
paBHO (PMHAHCHPOBAHUE MPECTYIUICHUS, TIPETyCMOTPECHHOTO
gactamu 1 wim 2 c1. 130 (1301); 3) opranuzanus coBepiie-
HUSI TIPECTYIUICHHS, IPELyCMOTPEHHOTO YacTAMH | nin 2 CT.
130 (1301) YK, mmu pyKOBOJICTBO €r0 COBEpIICHHEM.
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O [IOHATHUHN U CYIIHOCTHU
MMPOPUNJTAKTUKU KAK JEATEJBHOCTH

Konuenozosa O.11. (bHII)

[MpodmnakTika Kak BUM JICSTEIEHOCTH HE TOXKAESCTBEHHA
MPEAYNPEXIACHUIO MpecTynHOCTH. OHa COOTHOCHTCS Kak
BUJI C POJIOM M COCTABJISICT OJIHY U3 YacTEi HayYHON CHCTEMBI
TIPETYTIPEXICHNS], KOTOPasi TI0 IIMPOTE U TIIyOUHE yIpesK/ia-
IOIIEr0 BO3/IEHCTBUS, CIIOCOOHOCTH BIHMSTH HA HCTOKH, KOP-
HEBYIO CUCTEMY HPECTYIHOCTH, Ha TO, YTO €€ MPOLYLHUPYET,
BOCIIPOM3BO/IUT, U TEM CAMBIM «JICUUT OOJIIE3HBY B CAMOM €€
HayaJe, sIBIsieTcsl Hanbosee BaKHOU 1 3 ()EKTHBHOM.

Hapsny ¢ momatmem mpoduiakThka MpecTyIUICHHH, B
Hay4YHOH JIUTEpaType HEPEIKO TOBOPHUTCS O NMPOQHIAKTHKE
[IPaBOHAPYIICHUH, COLHMAIBHOW MPOQHIAKTUKE, KPUMUHO-
mormueckoit mpodunaxruke [1, c. 12-14].

[MpodmnakTika npaBOHAPYIICHUH BKIIIOYAaET B ceOs BO3-
I[eﬁCTBHe Ha MPUYMHBI U YCJIOBUA HE TOJIBLKO YI'OJIOBHO Ha-
Ka3yeMbIX JIeSTHUH, HO ¥ aJMUHUCTPAaTUBHBIX MPaBOHAPYIIIE-
HUH, TPaXXJaHCKO-ITPABOBBIX JICIUKTOB U JUCIUIUTHHAPHBIX
MIPOCTYIIKOB.

Tak, meaTenbHOCTh CyOBEKTOB MPOQIIIAKTHKH MpaBOHA-
pYIICHHH OCHOBBIBACTCS HA MPUHINIAX 3aKOHHOCTH; TyMa-
HU3Ma; CKOOPAMHUPOBAHHOCTH JeHCcTBUH U T.1. [2].

Cnenyer oOpaTuTh BHUMaHKE HA TO, YTO JAHHBIN BU Jie-
SATEILHOCTH BKJIFOYAET J[BA YPOBHS: OOLIMI M WHANBHUyalb-
HBII.

CyOBbeKThl, OCYIIECTBISIONINE OOIIYyI0 HPOQIIAKTHKY,
pa3pabaTbIBalOT M YTBEPKAAIOT PETHOHAIBHBIE KOMINIEKC-
HbIe rporpamMmMbl. Oco00e BHUMAHHE YACISICTCS IPABOBOMY
MIPOCBEICHHUIO I'Pa’kAaH, YTO 3HAYUTENIFHO TTOBBIIIACT YPO-
BEHb MH/IMBHJYAIEHOTO NPABOBOTO CO3HAHMS M IPABOBOM
KyJIbTypbl. K Mepam MHIUBHyaJIbHOM MTPOQUIAKTUKH Tpa-
BOHApYIICHUH, B IEPBYIO OYEPE/b, CIEIYET OTHECTH podhu-
JaKTHYeckue oecernsl, 0QUIHAIBEHOE TPEAYTIPEKACHHE, TIPO-
¢dunakTryeckuit yuer u T.1. B wactHocTH, Oecena BKitouaeT
pa3bsiCHEHHE B yCTHOW (opMe OOIIECTBEHHOW OMacHOCTH
COBEpUICHUs TPABOHAPYIICHUH, LEJIBI0 KOTOPOW SBISETCS
yOexieHre rpakJaHuHa O MPaBOBBIX IOCJEICTBUIX B pe-
3y/bTaTe COBEPIICHHS POTHBOIPABHOTO JICSTHUSI.

CoumanpHass NMpOoQUIAKTHKA BKIIOYAET IMUPOKUH KOM-
IIJICKC MEP BOSﬂeﬁCTBHﬂ Ha MPUYHHBI U YCIIOBHUA HE TOJIBKO
MIPECTYIUICHUI 1 TPaBOHAPYIIECHUH, HO U BCEX COLMAIbHBIX
TIaTOJIOTHH, Pa3HOOOPa3HBIX GOPM M BUIOB TaK HAa3bIBAEMO-
T0 OTKJIOHAIOWIETOCSA OT HOPMBI NOBCACHHMA, YTO HapylaacT
HE TOJIBKO TPABOBBIC, HO U HPABCTBEHHBIC OCHOBBI UEIIOBE-
YECKOTO OBITHSL.

EnuHO# 11eJI0CTHOM TeOopHH CONUAIBHON MPOGUIAKTHKU
TIOKa HE CYIIECTBYET, TaK KaK B JAHHOM CITydae ele B 00JIb-
el Mepe, YeM NMPUMEHNTEIBHO K MPO(UIAKTUKE ITPABOHA-
PYLIEHHH, TeHCTBYET MPUHIIMIT: HENb3sI O0BSTh HEOOBSITHOE.
BwMmecTe ¢ Tem He ciemyeT HAauMCTO OTPUIATH CaMy HJCIO
pa3paboTku MpobIeM COIHManbHON MPOMWIAKTHKH, KaK 3TO
MOPOH UMEJI0 MECTO B IOPUANYECKOI JTUTEpaType.
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[IpodunakTiuka TpecTYIUICHMH — 3TO JESTEIbHOCTD
CIICAJIM3UPOBAHHBIX TOCYJapCTBEHHBIX U 06LlIeCTBeHHl>IX
0o0beIMHEHN, HanpaBlICHHAs HAa BBISABICHUE, HEWTpann3a-
LU0 WJTH YCTPAHEHHUE IIPUYHH 1 YCIOBHUH, CIIOCOOCTBYIOIINX
COBEPLLEHUIO IIPECTYIUICHUN.

K mnpumepy, kpummuHOIOTHYECKass MPOpHIAKTHKA IIpe-
CTYIUIEHUH OT MHBIX BHJIOB COLIMAJIBHOTO YNPABICHUS OT-
JIM4a€TCd HMCEHHO IO MPU3HAKY MCJICHAIIPAaBJICHHOCTU B
IIOCTAHOBKE M PEUICHUH 3a1ad. Takas MHTepHpeTanus JacT
BO3MOKHOCTb BBIIETIMTH U KOHKPETHBIEC MPU3HAKU OTJINYUS
NpOQUIAKTUKHE MPECTYIUIEHUH OT BCEX WHBIX BUJOB Jesi-
TENBHOCTH.

KpumMunonoruyeckass nmpoduiiakTiKa BKIFOYaeT npodu-
JIAKTUKY TPECTYIUICHUH U MPOQUIAKTUKY HEKOTOPBIX Ipa-
BOHAPYLIEHUH HEKPUMUHAJIBHOIO XapaKTepa, MPekae BCETO,
aJIMUHHUCTPATUBHBIX MPAaBOHAPYHICHHUH, OJMXKe BCEro Crosi-
IMUX K IMPECTYIMHOCTH.

Bboprba ¢ connanbHO-HEraTHBHBIMH SIBICHUSMH, BKITIOUAsT
nX NpO(UIIAKTHKY, TPEACTABIIET cOO0H CaMOCTOSATEIbHYIO
conuanbHyl0 3amady. VIMEHHO BO3IeWCTBHE Ha NPUYUHBI
U YCJIOBUSl NMPECTYMHOCTH, €€ OTIAENBHBIX BHJOB, TPYyNN U
KOHKPETHBIX MPECTYIUIEHUH COCTaBIsSET B COOTBETCTBUU C
3aJadyaMu 1 q)yHKLII/IHMI/I KPpUMHHOJIOT'HH, O6LLlerI/IH}ITI)IMI/l
IIPEJCTABICHUAMU O €€ MpEIMETE, OCHOBHOE CONEPKAHHE
PO HUIAKTUKH.

B kauectBe npuMepa MOKHO IIPUBECTU MEJIKOE XYJIUTaH-
CTBO, T.€. ICUCTBUS, HApyIIAIOIINE OOIIECTBEHHBIH MOPSIOK
U YTOJIOBHO-HAaKa3yeMoe XyJIUIaHCTBO, T.e. IpyOoe Hapylie-
HUE OOILECTBEHHOIO TOpsiAKa. B Takux ciydasx aJMUHU-
CTPaTHBHBIE NPABOHAPYIIEHHs, C OJHOM CTOPOHBI, M IIpe-
CTYIUICHUS, C JIPYTOii, MOCATAlOT Ha OJTHU M TE€ e 0OBEKTHI,
COBEpUIAIOTCS B OIHUX U TeX ke cdepax, OTHUMHU U TeMH
xKe CyObeKTaMH, C OAMHAKOBBEIMH (hOpMaMy BUHBIL. 31€Ch CO-
BITQ/IAIOT HE TOJIBKO CIIOCOOBI MX COBEPIICHUS, HO OCOOCHHO
3HAQYMMO C TOYKH 3pPEHUs NPODUIAKTHKH ITPOTHBOIIPABHOTO
TIOBE/ICHNS, IPUINHBI U YCJIOBHS, CIOCOOCTBYIOIMINE X CO-
BEPILIEHHUIO.

Brinenenue kpyra ykasaHHbIX IPaBOHApPYIIEHUH OCy-
HIECTBISETCA MO ABYM KPUTEPHSM.

Bo-nepBbIx, 3T0 MpaBOHApyILIEHHs], KaK MPABHUIO, OJHO-
HMEHHbIE ¢ NPECTYIUIEHUSIMH, KOTOPbIE OTIMYAIOTCS OT CO-
OTBETCTBYIOIIMX YTOJOBHO-HAKa3yeMbIX HESHHUN JIUIIb 10
HEKOTOPHIM TIPU3HAKaM, OTHOCSAIINMCS K MX OOBEKTHBHOM,
CTOpOHE: M0 MaciuTtaly, pa3Mepam JeHCTBHIA/Oe3neHCTBHS,
a TaKKe 10 MOCIEACTBHAM, B YaCTHOCTH, IO CTEIIEHH IIPH-
YMHSEMOTO BpeJa, CyMMe yiep6a. Takue nmpaBoHapymeHus,
KaK CBUJCTENbCTBYET IPAKTHKA, HEPEJKO IepepacTaioT B
IIPECTYTIIICHHUS.

Bo-BTOpBIX, TIpoliecc Mpo(HITakTHKKY YyroJIOBHO HaKazye-
MBbIX J€SHUW OPraHUYHO CBSA3aH C BO3/CHCTBHUEM Ha TaK Ha-
3bIBaeMble (DOHOBBIC SIBICHUS MPECTYITHOCTH, SIBIISIOIINECS
MUTATENBHON cpeol Ui Hee. DTO, K MpUMEpPY, TaKUE He-
TaTUBHBIC COLUMAJIbHBIC SABJICHUSA, TUTAOMUC MTPECTYITHOCTD,

KaK bSIHCTBO, HAPKOMAaHUA, IPOCTUTYUA U T.[1.
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MOTHB KAK JIEMEHT CYBBEKTUBHOM
CTOPOHBI M OTHO N3 OCHOBAHUM
BKUIIOYEHUA NPECTYIIJIEHUSA B IEPEYEHD
KOPPYIIIIMOHHBIX

Koponv M.IO., Puioax C.B. (bUII)

He BbI3bIBaCT COMHEHUI B CIPABEIIMBOCTH YTBEPKIE-
HHUE O TOM, YTO YCTAHOBJICHHE CyOBEKTHBHON CTOPOHBI NPH
pacciieoBaHUM KOPPYNIIMOHHBIX MPECTYIUIEHUN HE MeHee
BaXXHO, YeM 00BEeKTHBHOM. [IpakTHKe N3BECTHO HEMAJIO CITy-
YaeB, KOT/ia OOBHHSAEMBIH, MpU3HaBasi 00bEKTHBHYIO CTOPOHY
MpecTyIyieHus (neicTBrUe Wi Oe3aeiicTBUE, TOCICICTBHS)
C LENBI0 MPOTUBOAEHCTBUS PACCIENOBAHUIO U TIPOSIBIISIS
CTpEMJICHHE CHU3UTh WM BOOOIIE M30eKaTh OTBETCTBEHHO-
CTH, BBICTABISIET CBOE MOBEJIEHHE KaK HEOCTOPOXKHOE WU
BOBCE HEBUHOBHOE.

Hanuune KOpBICTHOM MIM WHOM JIMYHOM 3aMHTEPECO-
BAaHHOCTH SBJISACTCA 06LlII/IM Cy61)eKTI/lBHbIM (MOTI/IBaLII/IOH-
HO-IIEJIEBBIM) TIPU3HAKOM KOPPYIIMOHHBIX IMPECTYIICHUH,
COBEPIIAEMBIX JOIDKHOCTHBIMH JINIIAMH, WITH TIPH COyYaCTHH
JOJIDKHOCTHBIX JIMI Ha OCHOBC HMCIIOJIb30BaHUS MMHU CBOUX
ciyxeOHbIX momHOMouui. [lpu ompenenenun comepxaHus
KOPBICTHOH WJIM MHOH JINYHON 3aMHTEPECOBAHHOCTH JIOJIKHO
6I>ITb YCTaHOBJICHO, YTO BHUHOBHBIN HCIOJIH30BaJl CBOU Cl1y-
XKeOHbIE MOJIHOMOYNS TIPH COBEPIICHUH COOTBETCTBYIOMINX
JICHCTBUH 10 CITy0€ JUIs YIOBIETBOPEHHS (pean3aliim)
COOCTBEHHBIX MHTEPECOB JIMOO OOIIMX UHTEPECOB OIM3KHUX
€My JIUI] B KOPBICTHBIX MJIM MHBIX aCOLMAJIBHBIX IIEJIX He-
MIPECTYITHOTO MJIM MPECTYITHOTO XapakKTepa.

KopricTHas 3aMHTEpEeCOBAHHOCTh Hallle BCErO IPOSBIIS-
eTcs B CTPEMJICHHN HE3aKOHHO MOIYyYUTh UMYIIECTBEHHYIO
BBITOJly WJIM CO3/1aTh ONpE/eNICHHBIC YCIOBUS, CIIOCOOCTBY-
IO E MOJTYUYCHUTIO TaKoM BbBIT'O/IbI, B TOM YHCJIE ITYTEM YKJIO0-
HEHHs OT BO3MEIICHUS MPUYNHEHHOTO Bpeaa Jrbo obecte-
YEeHUsI IMYIIIECTBEHHON BBITOJIbI ITOCPECTBOM HE3aKOHHOTO
3aUMCTBOBAHUs, UCIIOJIB30BAHWA UJIN XUIECHUS TYKOTO UMY~
IIECTBA.

Wnass nuuHas 3anHTEPECOBAHHOCTH IPH COBEPLICHUH
KOPPYNLHOHHBIX MPECTYIUIEHUH XapaKTepu3yeTcs cTpemIe-
HHEM BHHOBHOTO M3BJIECYb JUISl CE0sl MIIM CBOMX OJIM3KHX JTIO-
Oyr0 BBITOJly HEHMYIIIECTBCHHOTO XapaKTepa, €CIH JAHHOE
CTpeMJIeHHe 00yCIIOBICHO TAKUMH MTOOYKASHUSIMH JINYHOTO
XapakTepa, Kak Kapbepyu3M, IPOTEKIINOHU3M, JKEJIaHNE TIPHY-
KpacuTh JICHCTBUTEILHOE TIOJIOKEHHE, TIOJyYUTh B3aUMHYIO
YCIIYT'Y, CKPBITh CBOK) HEKOMIICTEHTHOCTD U T.II.

KopbicTHast u WHasi JIMYHAasi 3aUHTEPECOBAHHOCTH, PaB-
HO KaK M JJPyrHe MOTHBBI IPECTYITHOTO MOBEACHUS, BCETIa



HOCHUT JIMYHBII XapakTep, MOCKOJIbKY OMOCPEYIOTCsI CO3HA-
HUEM U BOJIEH BMHOBHOIO B MpecTyIuleHHH jauna. OmHako
YTOJIOBHBIM 3aKOH NPHIAET MOTHBY CBOHCTBO CyOBEKTHB-
HOTO TPH3HAKA COCTaBa MPECTYIUICHUS JIMIIb TIPU AHTUCO-
LUaJIbHOM COJIep)KaHUH JIMYHBIX TOOYXIEHUH BHHOBHOTO
(HM3MEHHBIX IO CYTH, NMOPHIAEMBIX OOIECTBOM, HECOBME-
CTHMBIX C OOLICTIPUHITHIMI HHTEPECAMH CITYXKOBI).

B HOpMaTHBHBIX MPaBOBBIX akTax PecnyOmuku benapych
HE COAEPIKUTCS OTMPENEIICHNUS IMIYHOM 3aHHTEPECOBAaHHOCTH,
He (opMupyeTCs IepedeHb KPUTEPHEB, 110 KOTOPHIM HEO0XO0-
JIUMO JIeTIaTh BBIBOJ O HAJTMYMH WM OTCYTCTBUH Y JOJKHOCT-
HOTO JIUTIa 9TOH 3aMHTepecoBaHHOCTH. B cT. 20 mocTaHoBIIE-
nust [Inenyma Bepxoaoro Cyna PecnyOnukn bemapych ot
16.12.2004 1. Ne 12 «O cyneOHOI MpakTHKE T10 JieJaM O Tpe-
CTYIUICHUSIX TIPOTHB WHTEPECOB CITyKOBI» 0003HAUEHO, UTO
JIMYHAs 3aMHTEPECOBAHHOCTh HAXOJWT BBIPAXKEHHE B CTPEM-
JICHWH, OOYCJOBICHHOM TaKUMH NOOYXICHHUSMH JINYHOTO
XapakTepa, Kak Kapbepru3M, IPOTEKIINOHU3M, JKEJIaHNE TIPHY-
KpacuTh JICHCTBUTEIIFHOE TIOJIOKEHHE, TIOJyYUTh B3aUMHYIO
YCIIYTY, CKPBITh CBOIO HEKOMIIETEHTHOCTD U T.II.

B TONKOBOM CIIOBape pycCKOTro si3bIKa TEPMHUH «3auHTEpe-
COBAHHBII» ONpeneNsieTcs Kak «00HapyKUBAIOIMINH, 3aKITIO-
YaloIuil B cebe WM UMEIOLIHUN [yl KOTO-HUOYb HHTEPEC
[1, c. 206]. [Toxg TepMUHOM KHHTEPECH, B CBOIO OYEpeNb, IO-
HHUMAaETCsl «BBITO/Ia, KOPBICThY [1, c. 249]. B ropunnyeckoit
JUTEpaType HMHTEPEChl KIACCUPHUUUPYIOT Ha IyOIWYHBIE
n ymaHble. HO TONBKO JTWYHBIA MHTEPEC MOXKET BBICTYIAThH
B KaueCTBE OCHOBAHUS JUIS OTBOJA YYAaCTHHKA YTOJIOBHOTO
npouecca. [IoHsATHE «IMYHBIID B TOJIKOBO-CIIPABOYHOM JIM-
TepaType OMpeeNseTcs] KaK «KacarolIHiCcs HEOCPEICTBEH-
HO KaKOTO-HHOYIb JIMIIA, JIUII, MPUHAJICKAIINH KaKOMY-HHU-
oynp nuiy» [1, ¢. 330].

B HayuHOIl nuTepaType yallle BCEro BBICKA3bIBAIOTCS CY-
XKJICHHS T10 TTOBOJTY KPHUTEPHUEB JINYHOM 3aMHTEPECOBAHHOCTH
TaKOTO JIOJDKHOCTHOTO JIHIA, Kak cyabs. [TocTraHoBKY Bompo-
ca O JIMYHOM 3aMHTEPEeCOBAHHOCTH CYJIbH MOTYT BBI3BAThH
CBEJICHHUS O JIPYXKECKHUX WIJIM HENPHUSI3HEHHBIX OTHOIICHUSX C
KeM-JIM00 13 JIUII, Y4aCTBYIOLIMX B YrOJIOBHOM Jiesie. Harpu-
Mep, MO OTHOMY U3 JIEN CYJIbs 3asBHJI CAMOOTBOJL B CBSI3H C
TEM, YTO HCTIIOM T10 JICITy BBICTYTIAJIa €ro IepBasi yYUTeIbHH-
11a, ¢ KOTOPO# OH MoJAep’KUBaJl OTHOUIEHNUS [2].

K umciy uHBIX 00CTOSATENBCTB, NAIOIINX OCHOBAHHE CUHU-
TaTh, YTO JIOJDKHOCTHOE JINYHO 3aMHTEPECOBAHO B IPUHATHI
KOHKPETHOTO PEIICHUS WM OCYLIECTBICHHU (HEOCYyLIeCT-
BJIEHHH) KOHKPETHOTO JI€HCTBUSI, CIIENLyeT OTHOCHTh TaKHe,
KOTOpBIE CaMH MO ce0e MM B COBOKYITHOCTH C IPYTUMH 00-
CTOSTENILCTBAMHU YKa3bIBAIOT HAa HAJUYUE Y JOKHOCTHOTO
JIMIIA JINYHOTO (MPSIMOTO MIIM KOCBEHHOTO ) HHTEPECa B KOHEU-
HOM pesynbrare [3, c. 49]. K TakoBbIM, 10 HallleMy MHEHHUIO,
cleqyeT OTHOCHUTBH: a) UMEBILIYIOCS paHee WM ceifuac ciry-
KeOHYIO 3aBUCIMOCTH TOJDKHOCTHOTO JIUIIA OT KOTO-TH00 U3
3aMHTEPECOBAHHBIX B MPUHATHN KOHKPETHOTO PEIICHUS HITH
BBITMOJIHEHUH (HEBBIIOJHEHNH) KOHKPETHOTO ACHCTBUS JIULL;
0) daxT HaIMYMS WHOW 3aBUCHUMOCTH JOJDKHOCTHOTO JIWIIA,;
B) (aKT HaJMYMUS Y JOJDKHOCTHOTO JIMIA MPABOBBIX 00s13a-

TEJILCTB TIEPE KeM-ITMO00 M3 yKa3aHHBIX JIUI, U HA00OpOT;
T') Ipy>XECTBEHHbIE JIN0O HEMPHUS3HEHHBIE OTHOIICHHS JIOJIK-
HOCTHOTO JIMIIa ¢ KeM-THOO M3 3aWHTEPECOBAHHBIX JIHII; €)
(baxT HaIMYMS TPEeIBAPUTEIBHBIX, 0€3 TOIHKHOTO HCCIIEI0-
BaHUA O6CTOHT€J’I}JCTB, BBICKa3bIBAHUM JOJIKHOCTHOT'O JIMIIA
O TPUHATHM KOHKPETHOTO PELICHUS WIN OCYIIECTBICHUH
(HeocCyIIeCTBICHUN) KOHKPETHOTO JieHcTBHSA 1 T.J1. OleHKa
3aUHTEPECOBAHHOCTHU TAK WJIM MHAYC MPEANOJIaracT npucyT-
CTBHE CyOBEKTHBHOTO (pakTopa.

TonKoBBIN CIIOBaph PYCCKOTO SI3bIKA OMNpENeIsieT Kare-
TOPUIO «IPSIMOIT» KaK «HEMOCPEICTBEHHO OTHOCSIIMHCS
K KOMY-4eMy-HHOy/Ib, HETMOCPEICTBEHHO BBHITEKAIOUINN W3
gyero-uHuOyap» [1, c. 629]. B To ke BpeMsi TepMHH «KOCBEH-
HBII» TOJIKYeTCS KaK «HE HENOCPEACTBEHHBIH, MOOOUHBIH,
C TIPOMEXYTOYHBIMU cTyneHsMm» [1, c. 299]. [lox mpsmoit
3aMHTEPECOBAHHOCTHIO B YIOJOBHOM IIpOIiecCCE€ B IOPHIHU-
YEeCKOW JIMTeparype IMOHUMAIOTCS T€ CIy4au, KOorna ydacrt-
HUK MPOIECcca BBICTYNAET MM MOXKET BBICTYNIAaTh CTOPOHOM
0 JIeTy, TPETbUM JIMIOM JIHOO TTONYYHTh KaKylO-TO HEIO-
CPE/ICTBEHHYIO BBITOJy OT 0JIarorojiyq4Horo ucxosa jena [4,
c. 28]. Ilpsmas 3aMHTEPECOBAHHOCTH NPENAIOAraeT, 4To y
3TOTO yYacTHHKA MMEETCSI MMYIICCTBCHHBIH WIIM MHOHW OX-
paHsieMblil 3aKOHOM MHTEPEC B ONPEJEICHHOM pa3pelieHnn
MaTepHaIbHO-IIPABOBOTO CIIOPA, KOTOPBII OyeT NN MOXET
OBITH 3aTPOHYT B IPOIIECCE MPOU3BOCTBA IO MaTepHaIaM M
YTOJIOBHOMY JIEILy .

KocBeHHast 3aMHTEPECOBAHHOCTH JIaJIEKO HE Tak SICHA, U
HEpEeJIKO ISl €€ MOATBEP)KICHUS TpeOyeTcst OOIIBIIOE YHCIIO
B3aUMOCBSI3aHHBIX (akToB. [Ipy 3TOM HE TOIBKO CaMO JIOIK-
HOCTHOE JIUII0, HO €TO OJIM3KHE, 3HAKOMBIE MOTYT MOIY4UTh
BBITO/ly OT IPHHATHS TOTO MJIM MHOTO PELICHUsS WM COBEp-
meHus! (He COBEPIIEeHMsI) TOTO WJIM UHOTO JeHCcTBuUs. MHBIMU
CJIOBaMH KOCBEHHAs! 3aMHTEPECOBAHHOCTH Oy/eT UMETh Me-
CTO B CITy4asix, KOI/Ia IPaBOBbIE TOCIIEICTBUS NPUHATOTO JIU-
LIOM PpEeIeHHUs UM COBEPIICHHOTO JieiicTBUs (Oe3aeicTBI)
MOTYT TOBJIHUSITH HA UIMYIIIECTBEHHBIE UITH HHBIE OXPaHsEMBbIE
3aKOHOM HHTEPECHI PYTHX JIMI], B OJaroCOCTOSIHUU KOTOPBIX
9TO JIMLIO 3auHTepecoBaHo. K npumepy, cynbs paccMarpusa-
€T JIeNI0 U B pe3yJIbTaTe BRIHECEHHS PEIIeHUs 00 0CBOOOXKIe-
HUM TIOMEIICHHS €T0 3HAKOMBII MOXKET PETEHI0BATh Ha 3TO
nomenienue [5, c. 50].

Ha ocHOBaHMHM M37I0KEHHOTO MpeIaraeM 3aKOHOaTellb-
HO 3aKperuTh JC()UHHULINIO JINYHOH 3aMHTEPECOBAHHOCTH
JIOJDKHOCTHOTO JIMLA KaK BO3MOXKHOCTH TIOJIyYEHUS] UM TPU
pean3anuy CBOMX INPaB U HCIIOTHEHHH OOS3aHHOCTEH Iy-
TEM COBEPIICHHS ONPEICICHHOTO JIeHcTBUs (Oe31eicTBISA)
WIA NPUHATHA (HETIPUHATHUS) PELICHUS OXOJIOB B JCHEXK-
HOW 700 HATypaimbHOH (hopMe, BBHITOABI HETIOCPEICTBEHHO
JUISL 3TOTO JIMIIA, YICHOB €r0 CEMbH WJIM JIMII, COCTOSIIINX B
OJIM3KOM POJICTBE MJIM CBOWMCTBE (POIUTENH, CYNPYTH, JETH,
OpaTbhs, CECTpPBI, POANUTENH, IETH CYyNPYTOB M T.J.) C JOJIK-
HOCTHBIM JIUIIOM.

HpI/l 9TOM B XOJC OCYHICCTBJICHHA IMPABOIIPUMEHUTEIIb-
HOW JEATETBHOCTH HEOOXOAMMO YUUTHIBATH, UTO MpAMast
JMYHAs 3aWHTEPECOBAHHOCTh MPEAINONaracT HalIM4nue He-
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MIOCPEACTBEHHOTO MaTE€PHAIBHOTO, IPAKTHYECKOTO  HIIH
HWHOI'0 MHTEpECa y Jihia, B KOMIETCHIHUIO KOTOPOTO BXOOUT
MIPUHATHE PELICHNS WU COBEPINEHUS (HEe COBEPIICHHNS) CH-
ctBus. KocBeHHast 3aMHTEPECOBAHHOCTH IIPEIyCMaTPUBACT
cyliecTBOBaHUE (DAKTOPOB, KAK IPABMIIO, HAXOSIIMXCS 32
npeesaMy NPsIMBIX MOCJISICTBUN IIPHHATOTO PEILCHUS, BbI-
TIOJTHEHHBIX (HEBBIITOJIHEHHBIX ) ICHCTBHH.
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OCOBEHHOCTH TEXHOJIOT N
BECKOHTAKTHOT'O IEPEHOCA
BOJIOKOH B CYJIEFHOM SKCIHEPTHU3E
BOJIOKHUCTBIX MATEPHUAJIOB U U3IEJIA

Jazapenko O.H. (Cmonenckuii punuan PAHXul C)

KpumMuHanucTnyeckass 3KCHepTH3a BOJIOKHUCTBIX Mare-
pHAlIOB M W3JENUN HEYacTO HCIOIb3YETCsl MPHU Paccieso-
BaHUM npecTyruieHuil. OCHOBHOH ee Leblo ABJSIeTCs yCTa-
HOBJIEHHE, KaKHe MPEAMETHI OJCKAbI ObUIM Ha yYaCTHHKAX
COOBITHH B MOMEHT COBEPIICHHUS IPECTYIUICHHs. Takke
C TOMOIIBIO TaKOTO HKCIEPTHOTO HCCIEJOBAHUS BO3MOXK-
HO YCTAHOBHUTH OOCTOATENbCTBA mpecTymieHus. OOBYHO
KPUMMHAIUCTUYECKas SKCIEPTH3a BOJIOKOH HNPUMEHSETCs
B MPOLIECCEe PACCIEAOBAHMS NMPECTYIUICHUH C LIETbI0 OIpe-
JICTICHNST OAEXK/BI U aKCeCCyapoB, KOTOPBIE MOTIHM OBITH HA
YYacTHUKAxX IPECTYIUICHHH M JKepTBax, a Takke 00CTos-
TEJIbCTB COBEPIICHUS ACSIHUS.

DKcrepTH3a BOJIOKHUCTBIX MaTe€pHAliOB U OJICHKAbI, U3bsI-
TBIX C MECTa MPECTYIUICHHS U y MOJ03PEBAEMBIX, IOMOTAET
B PACKpbITUM IpecTyIuleHui. [IpeaMeToM KpuMuHaIucTU4e-
CKOH 3KCTIEPTH3bl BOJIOKHHUCTBIX MAaTEpPHAIOB M W3AEIUH W3
HUX SBISIIOTCS YCTAHABIMBAaEMblE HA OCHOBE CHEIMAIbHBIX
OKCIIEPTHBIX MO3HAHMH (haKTUUECKUE JIaHHBIC, CBHJICTEIIb-
CTBYIOIIIME O CBSA3M C PACCIIENLyeMbIM COOBITHEM ITPOMCIIIE-
CTBHSI KOHKPETHBIX 00BEKTOB BOJIOKHUCTOW MPHUPOJIBI MITH UX
ocTaTkoB. CI0KHOCTB AKCTIEPTU3BI 3aKITI0YAETCA B TOM, UTO
Ba)XKHO TIPaBUIIBHO M3BATH C MECTA MPECTYIUICHUS U COXpa-
HUTb OPEIMETHI OJEXKIbl, TKAHU [2, c. 54].

Kpome Toro, 1aHHBIN BUJ IKCIIEPTU3BI Hellenecoo0paseH,
€CIIN YYaCTHUKH COOBITHII OBUIM B POJICTBEHHBIX OTHOIICHH-
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SIX, IPOXKMBAJIM B OZTHOM MECTE, T.K. B 9TOM Cllydae UMEJIOCh
KOHTAKTHO€ BSaHMO}leﬁCTBHe MNpeaAMETOB OACK/bI.

TexcTunbHBIE BOJOKHA — OJHO M3 BaXKHEHIIINUX BUIOB
JIOKA3aTeNbCTB TIPH PacCIIe0BAHUM MTPECTYIUICHUH. Pe3yib-
TaThl OJTHOTO W3 MPOBEJECHHOIO HCCleA0BaHus [4] BBIBUIN
eI11e OIMH CTIoco0 MmepeHoca BOJIOKOH: «OeCKOHTAKTHBIH Tie-
PEHOC MO BO3AYXY». B 3TOM Cityyae epeHoc BOJIOKOH TKaH!
OT «JIOHOPa» K «PELUIHEHTY» MPOUCXOAUT OECKOHTAKTHO.
Hanpumep, B kOMHare HaxonsaTcs ABa yenoBeka. Hecmorps
Ha TO, YTO Y HUX HET HEMOCPEICTBEHHOTO COIIPHKOCHOBEHHS
MIOBEPXHOCTSIMH OJIE¥K/IbI, BOJIOKHA OBl C OJHOTO YeJio-
BEKa MOTYT ITOTIACTh Ha OZIEXIY JIPyroro, ¥ Ha00OpOT.

C TOuKM 3peHHsI paccieJOBaHMs, 3TO O3HAYAET, YTO MPH
00OHapy)KEHUU Ha OJIEK/IE «IOHOPA» BOJIOKOH OJICKIBI «pe-
LUMNEHTA» HEINb3sl IPUITH K OJHO3HAYHOMY BBIBOJY O TOM,
YTO TIEPBBIA WM BTOPOH OBLI Ha MECTE MPECTYIUICHUS, HITH
COBEPLIWIN NpecTyIuIeHne. BoJoKHa TKaHU NPH OIpeesieH-
HBIX YCJOBHSIX MOIJIHM OBITH MEPEHECEHBI 10 BO3IYyXy, 0€3
KOHTAaKTHOTO B3aUMOJICHCTBHSI.

[Tpu nccnenoBaHUU BOJIOKOH Ba)KHO YCTAHOBHUTH, KAKOM
ofiex/ie (TKaHH) TPUHA UIEKAT Hali/IEHHbIE HA MECTE ITPECTY-
tuieHus BosiokHa. Ho erie Gosee BakKHO JUTS 3KCIIEPTOB BBI-
SICHUTB, KaK TH BOJIOKHA ITOTIAJIM Ha MECTO IPECTYIUICHHS.

Ha ceronHsiiHMI I€Hb NPUHATO CUUTATh, YTO MEPEHOC
BOJIOKOH MOXKET MIPOUCXOIUTD TOJIBKO MPU KOHTAKTE ITOBEPX-
HOCTH MaTepuajoB Apyr ¢ ApyroM [ 1. c. 96]. Hampumep, kor-
Jla TIEpEJIHsS YacTh BAIlleTO CBUTEPA KacaeTcsl pyOalKy Toro,
KOTO BBl OOHHMMaeTe, WM KOT/a 3a/IHss 4acTh BaIlUX OprOK
(nnates) KacaeTcs AMBaHA, HA KOTOPOM BbI cuaute. OnHaxKo,
MOCJIEHNE HCCIIEI0BAHUS I0KA3bIBAIOT, YTO IEPEHOC YaCTHII
MIPOMCXOUT HE TOJIBKO TPH KOHTAKTE.

Marreo Namnmunaduno u Kemwmm Illepunan, npernonasare-
7 cyzieOHoM MeaunuHel YHuBepcuteta Hoprym6pun, Hero-
Kacll TPOBEJM 3KCIEPUMEHT. B mpoBeieHHOM SKCIIepUMEeH-
TC 6bIJ'II/I HCIOJB30BaHbI MPECAMETHI HOBCE}IHGBHOﬁ OLCKIbIL
— JpKeMIlepsl, (PyTOONIKY ¢ JUIMHHBIMU PyKaBaMH, OAEXK/a U3
BOPCOBOM TKaHHU. JTH NMPEAMETHI ObIIM OKpamIeHbI BO (iyo-
PECLIEHTHYIO KPAacKy, 4TO MO3BOJIMIIO OTCIIEKHUBATH MEPEHOC
BOJIOKOH IO BO3/YXY.

JlBa y4acTHHKA SKCIIEPUMEHTA HaXOAWINCh B MPOTHBO-
MOJIOKHBIX (IO JMaroHayin) yriax Judta — Ha OJHOM ObLIa
¢ryopectieHTHas onexna (maimee — JOHOP), HA JIPYTOM —
OJIe/1a YepHOTO IIBeTa (Jajee — PeUUIHEHT). YUYaCTHUKH
HaXOJIWIUCh B Judre B TedyeHue 10 MUHYT, HE Kacasich Jpyr
npyra. B 310 Bpems mudT paboTanm B 0OBIYHOM pEKUME, B
HETO BXO/IMJIM M BBIXOJVJIM PA3HBIE JIIOU, HE TPUHIMABILIHUE
y4JacTHe B KCIIEPHMEHTE.

INocne skcnieprMeHTa yepHast OIeKIa PEIUITHEeHTa OblIa
cdororpadupoBaHa ¢ NCIOIB30BAHUEM YIBTPA(HOIECTOBOTO
H3JIYUYCHU JJIA ONPCACIICHUSA KOJINYCCTBA MPUHECCHHBIX BO-
JIOKOH. B pe3ynbrare OpUI0 yCTAaHOBIIEHO, YTO BOJIOKHA OBUTH
TIepeHeCEHbI Ha O/ICKIY PELHNUeHTa 0e3 KOHTaKTa, Mo BO3-
JIyXy; KOJIMYECTBO BOJIOKOH OBLIIO OTHOCHUTEIBHO OOJIBILIOE.

3a BpeMs dKCIepUMeHTa OBLIO MEepeHeceHo Mmopsaka 66
BOJIOKOH, YTO 3HAYUTEIBHO OOJIbIIE, YeM MpeIIoiarai op-



TaHMU3aTOPbI HccnenoBanus [5]. Micnonbs3ys mpu npoBeeHUN
9KCIIEPUMEHTa YNIbTpaduoIeT, y4eHble TaKk)Ke YCTaHOBUIIH,
HE TOJBKO TOT (DAaKT, YTO BOJIOKHA MOTYT HMEPEHOCHUTHCA Ha
onexk 1y 0e3 MpsMOro KOHTaKTa, 10 BO3IYXY, HO M TO, YTO
YHCIIO BOJIOKOH OBIBAET OTHOCUTEIBHO OOJIBIIIE MpEeIoiara-
emoro. Kpome Toro, He Bce MpeaMEThl OJEXK/IbI, JaXe HaXo-
JIIMecs B TPSMOM KOHTAaKTe, MOTYT TEpEHOCHTh Ha cebe
BOJIOKHA, J]a U HHTCHCUBHOCTH IOJ00HOTO IMepeHoca Oyaer
BCErJa pa3HoM.

B Xxone skcrieprMeHTa BBISICHUIIOCH, YTO HE BCE MpeaMe-
ThI OJI)K/bI IIEpeaBajI) BOJIOKHA C OJJMHAKOBOM CTEIIEHBIO
MHTEHCUBHOCTH. KITIOUeBBIM MOMEHTOM B OECKOHTAKTHOM
riepeiade SBISeTCs TKaHb, M3 KOTOPOH ClieNlaHa O/IeKIa «I10-
HOpa» M «peuunueHTa». Kpome toro, Ha mporecc 0ecKoH-
TaKTHOTO ITI€PEHOCa TOBIHAIO JBIKCHUE JIOAEH, KOTOpPBIE
TIOJTB30BAIIMCH JIN(PTOM, a TAKXKE OTKPHIBAHUE U 3aKPHIBAHUE
nBepei udra.

Pe3ynbraThl TAKOTO SKCIIEPUMEHTA IPUTOAATCS SKCIIEpPTaM
B CHTYaIlH, KOTJIa OHH OOHAPYKUBAIOT HEOOIBIIIOE KOJINYe-
CTBO BOJIOKOH, 1 OOCTOSITENILCTBA MPECTYIUICHHS MOTYT TIO-
BOPHTH O BO3MO)KHOCTH OECKOHTAKTHOI Nepeiadyl BOJIOKOH.

Takum 06pa3om, MPOBECHHOE NCCIIEJOBAaHNE MOXKET T10-
MOYb B 00Jiee TPaBUIILHON OIEHKE 3KCIIEPTaMH HalIeHHBIX
BEIECTBEHHBIX JI0KA3aTEIbCTB — BOJIOKOH ONEXKIBI, U KaK
pe3yibTart, MOBBICUT Ha/IS)KHOCTh U JJOCTOBEPHOCTH JI0Ka3a-
TEIbCTB, MPEACTABIsEMBIX B Cy1I [3, c. 32].
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Ob YYACTHUH MOHSATHIX ITPU
MMPOMU3BO/ICTBE CJEJICTBEHHBIX JEMCTBUI
B PECITYBJMKE BEJIAPYCh

Jeckosey A.C. (MUTCO)

Cornacuo cioBapio OkeroBa «IOHSATOH — 3TO JIUIO, IPH-
BIIEKAEMOE CJIe/IOBATEIeM MJIM TEM, KTO MPOU3BOAUT J03HA-
HUE, TIPU OCMOTpE, OMO3HAHUH, OOBICKE, OTMCH WMYIIECTBA
JUTSE 3aCBUZICTEIBCTBOBAHUS (PakToB» [1].

MoyHO cenaTh BBIBO, YTO TIOHATOM BBITIOTHSIET Y0CTO-
BEPHUTENBHYIO (YHKIINIO, TIOATBEPKAAS TOCTOBEPHOCTH pe-
3yJBTATOB CIICICTBCHHBIX JICHCTBHU.

CoracHo cT. 60 YroJoBHO-IPOIECCYANTbHOTO KOJIEKCa

Poccuiickoit @enepaunu «I[1oHATON — HE 3aMHTEPECOBAHHOE
B HMCXOJI€ YTOJIOBHOTO JeNla JIMIO, MPUBJIEKaeMOoe J03HaBa-
TeJieM, CIIEA0BaTeNeM ISl yIOCTOBEpeH s (pakTa MpOU3BO/-
CTBa CJIEJCTBEHHOIO JEHCTBUS, a TAKIKE COAEPAKAHUS, X0Oa U
PE3yNbTaToB CIEICTBEHHOIO NeHCTBU [2].

VIIK Pecnybmukn Kazaxctan maercs cxokee MOHATHE
JTaHHOTO CyOBeKTa: «IIOHATBIM SBIISAETCS JIUIO, MPUBIICUCH-
HOE OpPraHOM YTOJIOBHOTO MpPECIIEAOBaHMUA IS YIOCTOBE-
peHust (hakTa TMPOM3BOACTBA CIIEICTBEHHOTO JEHCTBUS, €T0
X0Ja U pe3yabTaToB B CiIydasx, MpeaycMoTpeHHbIX Komek-
com». Onnako B YIIK PecnyOnuku Kazaxcran 3akperuieHa
OTBETCTBEHHOCTh B BHJE JCHEKHOTO B3BICKAHMS 3a OTKa3
WJIN YKIIOHEHUE OT SIBKHM WJIN OT BBHITTOJHEHHSI CBOMX 00s3aH-
HOCTEH MOHATHIM 0€3 YBa)XKHUTEJbHBIX IMPUYMH, Y HAC TaKas
HOpMa OTCYTCTBYeT [3].

Takue crpanbl, kak lepmanus, CHIA, ®panuwus, SAmno-
Husi, Kuraii BoBce 0TKa3aauch OT y4acTHs B PacciieIOBaHUU
YTOJIOBHBIX €] JIUII, Ha KOTOPBIX BO3JIAranach Obl (hyHKINS
yAOCTOBEpeHUs (haKTa, X0[Aa M PE3yJIbTATOB CIIEICTBEHHBIX
JedcTBuil. B gaHHBIX CcTpaHax AEHCTBYET Ha INPAKTUKE
«IIPE3YMIIHS JOBEPH» COTPYIHUKAM MOJIULIHN.

Wuctutyr mousateix B Pecrnybmuke benmapych mpormen
JIOJITUH UCTOPHUECKUH MyTh, HaunHasg co CraTyTa Benmukoro
KHsDKecTBa JIMTOBCKOro M 0 Hamux AHel. B nelficTByromem
Ha nanHelid MomeHT YIIK Pecnyonmuku Benapych Gomblioe
BHUMAaHHE MOHATBHIM YZENSIeTCs B ABYyX CTaThsX, a UMEHHO,
cT. 62 n ct. 202.

CornacHo 4.l ct. 64 VIIK Pecnyonuku benapycs, «Ilo-
HATBIM SIBJISIETCS HE 3aMHTEPECOBAHHOE B UCXO/IE€ YTOJIOBHO-
TO Jella COBEPIIECHHOJIETHEE JIMIO, YYaCTBYIOUIEE B MPOU3-
BOJICTBE CJIEJCTBEHHOTO ACUCTBHSI, Ul yAOCTOBEPEHUS €ro
(axra, xo1a 1 pe3ynabraToBy [4]. [IoHATOI OTHECEH K IpyIIe
«HMHBIX YYaCTHHKOB yTOJIOBHOTO IPOLECCa» HapsLy CO CBH-
JIeTeNeEM, aJIBOKATOM CBUAETENS, IKCIEPTOM, CIIEHUATUCTOM
U TIEPEBOAYUKOM.

W3 anammsa vHOopMm YIIK PecmyOmukn Bemapyce moxHO
cenaTh BBIBOJ, YTO MOHITON MPUBIEKAETCS JUISl y4acTHs B
CIEIYIOUINX CIEACTBEHHBIX JAEHCTBHUAX: OCMOTP JKHJIMINA
WIA HHOTO 3aKOHHOTO BIAJ€HHS, OCBHUIETEILCTBOBAHHE,
CIEJCTBEHHBIN HKCIIEPUMEHT B JKUIIHIIE MK HHOM 3aKOHHOM
BJIaJICHUM, BbIEMKA B XKIJIHUINE WJIM MHOM 3aKOHHOM BIajie-
HHUM NIPOTUB BOJIHM COOCTBEHHMKA WJIM MPOKUBAIOIINX B HEM
JMI, OOBICK, IMYHBIN OOBICK, OTIO3HAHHUE, ITPOBEPKA ITOKA3a-
Huit Ha MecTe. [lo ycMoTpeHuto oprasa yrojoBHOTO Mpeciie-
JIOBAHUS MOHATBIE MOTYT IPUBIEKATHCA U K IMPOU3BOACTBY
JIPYTHX CJIEJCTBEHHBIX JIEHCTBUH.

B ct. 202 VIIK Pecnyonuku Benapych mpuBeneHa ajib-
TEpHATHBA MOHATHIM B BHUJE 3BYyKO- U Buaeo3anucu. OgHako
HCIONB30BaHNE TEXHUUECKUX CPEJCTB HE JOJKHO OTMEHATh
y4acTHsl MOHSATHIX, a JIMIIb JIOJKHO CIIOCOOCTBOBATH ITOJTHO-
My, OOBEKTHBHOMY TPOBE/ICHHIO CIIEJICTBEHHBIX AEHCTBHUIL.
B nacrosmiell peanuy MOJIHOCTBIO OTKAa3aThCsl OT HHCTUTYTA
TIOHSITHIX HEJIb3sl, @ HEOOXOAMMO UCKATh Iy TH €r0 COBEPLICH-
CTBOBaHHUS.

B 6enopycckom YIIK, B wactHOCTH, B CT. 87 COnEpKUTCS
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HOpMa, BKJIFOYAIONIAsl TIEpEeUeHb JIMIl, HE MOJISIKAIINX y4a-
CTHUIO B IIPOMU3BOACTBE 10 YTOJIOBHOMY JI€JTY B KaUCCTBE IIOHA-
Toro. K HUM OTHOCSTCS: JINIIA, KOTOPBIE PaHEE y4acTBOBAIIN
B TIPOM3BOZICTBE MO JIAHHOMY YTOJIOBHOMY JICJTy B KadecTBe
CyZbH, IPOKYPOPA, CIe0BATENs, UL, TPOU3BOASIIETO J10-
3HaHME, CEKpeTaps CyleOHOro 3aceaHusl, SKCIepTa, CHenu-
AJINCTAa, TIEPEBOAYMKA; AAJTH MOKA3aHUs B KAYECTBE CBHJICTE-
Jeit 00 00CTOATENbCTBAX, UMEIOLIMX OTHOLICHHE K JaHHOMY
YTOJIOBHOMY JIETy; SIBISIOTCSI POJCTBEHHUKAMHU CY/IbH, IIPO-
Kypopa, cIe0BaTels, JIUIA, IPOU3BOASIIETO JO3HAHUE, UIN
cekpeTapsi CyneOHOro 3acelaHtst; SIBISIIOTCS YWICHAMH CEMbH
win OMU3KUMH POACTBEHHHKAMH OOBHHAEMOTO, KOTOpBIE
BOCTIONIb30BAJIUCH TIPAaBOM HE CBHUJICTEIBCTBOBATH IPOTHB
JIUIA, TPUBJIEKAEMOI0 K YTOJIOBHOIl OTBETCTBEHHOCTH IIO
JTAHHOMY JIeJTy; OKa3bIBAIOT MJIM PaHEE OKa3bIBAIU IOpUINIC-
CKyI0 MIOMOIIb JIMIlY, HTHTEPECHI KOTOPOTrO MPOTUBOPEYAT UH-
Tepecam 3allUIaeMOro UMH 1I0/103pEBaEMOro, 0OBHHIEMOTO
WIN TIPEJCTABIIEMOTO UMM HOTEPIIEBINET0, TPAaXIaHCKOTO
UCTLA WIM TPAXTAHCKOTO OTBETYMKA; IPH3HAHBI B ycCTa-
HOBJIGHHOM 3aKOHOM HOpSJKE HejxeecrocoOHbiMu. Ha Ham
B3IVISIL, IAHHBIH MIEPEYEHb JINI HEOOXOIUMO PACIINPUTh.

[ToHATBIMM JOJKHBI OBITH aKTHBHBIE, 3I0POBBIC JIIOHU C
HUHTEPCCOM B YCTAHOBJICHUN WCTHUHLI 110 YIOJIOBHOMY OCIY.
Yarme Bcero, Mpy y4acTHX MOHSITHIX HAPYIIAETCs MPUHIINAI
HE3aMHTEPECOBAHHOCTH JAHHBIX YYaCTHUKOB YTOJIOBHOTO
Iporecca, Tak Kak HEeKOTOpbIe COTPYIHUKH OPraHOB, IPOU3-
BOISIINX CJICICTBEHHBIC ACUCTBHS, 3apaHee OepyT ¢ coOoi
MOHATBIX U3 YMCIIA 3HAKOMBIX, POACTBEHHUKOB, JIUL], IPOXO-
JAIUX PAKTUKY, 6I>IB]_UI/IX POACTBEHHUKOB , YTO CTaBUT MO/
COMHEHHE UX HE3aUHTEPECOBAHHOCTb.

Hapsiny ¢ HecoBepIIEeHHOJNICTHUMH, HEOOXOIMMO 3aKpe-
MUTH 3alIp€T HAa Yy4aCTHUC B POJIM MOHATHIX W JIUIL MMOXKUIIOTO
BO3pacTa, KOTOPbIE B CHIIy CBOMX JIET HE MOTYT IPaBUIBHO
BOCIIPHHUMATh MPOBEACHHE CIICICTBEHHBIX ACHCTBUII B CBS-
31 C YXY/IILEHHUEM 3/10pOBbs, @ TAKKe MHBIX (QYHKIMH opra-
HU3Ma. Takke HEOOXOIMMO 3aKpEIUTh 3alpeT Ha IpUBIIe-
YEHUE B KaYECTBE MOHSITHIX JIML, MPUBIICKABIINXCS paHee K
YIOJIOBHOM, aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, a TAKKE
JIUI, coAeprkammxcs nox crpaxeid B UBC.

Heobxonnmo 0o0OpaTuTh BHHMaHWE M Ha MPUHITHE MEp
[0 YIAOCTOBEPEHHIO JTMYHOCTH JIMIA, UCHONb3YeMOro B Ka-
YECTBE IMOHSATOTO OPTaHOM, IPOM3BOJSIIUM CIIEICTBEHHBIE
nerictBus. HekoTopble nMIa MOTYT yMBIIUICHHO Ha3BaTh
HCMPAaBWIBHBIC NAHHBLIC, TEM CaMbIM IMOCTAaBUTL IOJ YI'pO-
3y pe3yabTar CIeNCcTBEHHOro aeiictsus. Hampumep, B ciy-
Yae, eCIIM JIMIIOM OyJIeT JaHa HeloCTOBepHast HH(opMaIist o
CBOEM BO3pacTe U ITO CTaHET M3BECTHO, TO PE3YNIbTAT CIEA-
CTBEHHBIX AEHCTBHI C ydacTHEM JAaHHOIO JHLa He OymeT
UMETh HUKaKOW I0pPUINYECKOI CHIIBI.
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OB AKTYAJIBHBIX ITPOBJIEMAX
KBAJIM®UKALIUU I'PABEKA

Jlackoe H.A. (FHII)

Cpemu TpecTyIDICHHH TMPOTHB COOCTBEHHOCTH 0c000€
MecTo 3aHuMaeT rpabex. [lo manueiM BepxoBnoro Cyma
Pecnybnuku benapycs, 3a 2020 1. 3a taHHOE TIPECTYIUICHHE
O0puT0 OocykmeHo 1051 demoBexk, a 3a MPOUUIBIA TOX — YKe
1138. Hanuno TeHAEHUMs YBETUYEHUS KOJIMYECTBA JIUII,
OCYXKICHHBIX 10 naHHOU ctarbe YK PecmyOmuku benapych
(manee — VK).

ITo cmbicay cT. 206 YK OTKPBHITBIM MOXUILEHHEM UMY-
miecTBa (rpabeskoM) MPU3HAETCS TaKOe 3aBJIaJICHUE UMYIIIe-
CTBOM, KOTOPOE COBEpIIACTCS B MPUCYTCTBUHU MTOTEPIICBIIIC-
TO, JIUI, KOTOPHIM MUMYILECTBO BBEPEHO WIIM II0J] OXPaHOM
KOTOPBIX OHO HAXOOHUTCA, JHOO Ha BHAY Yy MOCTOPOHHUX,
KOTJla JIMIIO, COBEPIIAOIIEe XWICHHE, CO3HACT, YTO IPH-
CYTCTBYIOIIHE MPHU 3TOM JIUI[A TIOHUMAIOT MPOTHBOIPABHBIN
xapakrep ero jaeWictBuid. IIpu 3TOM BOmpoc 00 OTKPHITOM
XapakTepe XHUIICHUS MMYIIECTBA PEIIacTCs Ha OCHOBAaHUH
CYOBEKTUBHOTO KPUTEPHS, TO €CTh UCXOAS U3 CyOBEKTHBHOTO
BOCTIPUATHSI 0OCTAaHOBKU MOTEPIEBIINM H BUHOBHBIM.

I'pabexx mpencTaBieH B ACHCTBYIOMIEM YTOJIOBHOM 3aKO-
HE JIByMsI CaAMOCTOSITEJIbHBIMU (DOpPMaMH: HACHUIILCTBEHHOM
YW HEHACWJIbCTBEHHOH. ['pabex, Kak OTKpPHITOE MOXHIICHHE
UMYIIECTBA, OTHOCHUTCS K YHCITYy HanOOJIee OMacHBIX MPECTy-
TUICHUH ITPOTHUB COOCTBEHHOCTHU. DTO OOIECTBEHHO ONACHOE
JIesTHUe, KaK TOKa3bIBaeT MPAKTHKA, XapaKTepU3YeTCs TeM,
YTO YacTO COBEPIIACTCS MOBTOPHO, C MPOHUKHOBCHHEM B
XKMJIMIIE, OPraHW30BaHHOM TIPYIION, B KPYIMHOM U 0c000
KPYITHOM pa3zMepax.

B 271011 CBSI3U B HayKe U IPABOIIPHUMEHUTEIHHOM MTPAKTHKE
BO3HMKAET HEMAJIO CIIOPHBIX BOIIPOCOB, CBS3aHHBIX C KBAJIU-
bukampenn IesHUA, comeprKalluX MPU3HAKK rpadexa. ITo,
TIpEXK/Ie BCEro, OTTpaHUIeHUE Tpadeka OT CMEKHBIX COCTa-
BOB MIPECTYIUICHUI — KpaykH, paz0ost u JIp.

Kpaiine BasxxHO# ocTaeTcs mpobieMa OTTpaHrnIeHuUs yIpo-
361 IPUMEHEHUS HACWIINS, OMACHOTO IS JKU3HU WU 3110-
POBBSI, OT yrpo3bl IPUMEHEHUSI HACHIIHSI, HE OIAacHOTO IS
KU3HH U 37I0POBbS OTEpIIeBIero. BecbMa 3aTpyIHUTETHEHO
B HEKOTOPBIX CIyYasX B XOIE paccieIOBaHUS ONPEICIHTH
BHJ] YIPO3bI U BUJI IPUMCHSBIIICTOCS HACHJIHS (OMACHOE IS
YKHM3HU WIH 37I0pOBbs THOO HEOIacHOe).

[onmaraewm, 4To He BCera CICACTBEHHBIC OPTaHBI, OPTaHbI



IIPOKYpaTypsl U Cy[bl OJUHAKOBO OLEHUBAIOT CTENEHb OMac-
HOCTH yIpO3bl IPUMEHEHHSI HACHIIHSL. DTO OOBSICHSETCS TEM,
YTO CTENEHb OMACHOCTH YIPO3bl NMPUMEHEHHs HACHIIUS HE
TIOJTyYMJIa MCUEPIIBIBAIOIIETO 3aKOHO/ATEILHOTO odopmile-
HUS ¥ COOTBETCTBYIONICH CY/IcOHOM TPAKTOBKH.

AHanu3 CIleICTBEHHON M CyneOHOH MPaKTUKN TTOKa3bIBa-
€T, YTO NPH KBUTN(HUKALMH rpabekxa CIe10BaTeIsIMU, IPOKY-
POpaMH U CyJJaMH JIOMYCKAIOTCs OIIMOKHU MPU yCTAaHOBJICHUH
IIPU3HAKOB MMOBTOPHOTO U MPOJOJKAEMOTO IMPECTYIUIEHHS,
UMEIOT MECTO CIIydan HEOOOCHOBAaHHOTO BMEHEHHSI Opra-
HaMH MPEIBAPUTEIBHOTO PACCIEAOBAHUS MHBIX MPU3HAKOB
rpabexxa WJIM HENMPaBUIBHOM KBaTH(DPHUKANU COICSTHHOTO
Kak rpadexa.

W3yuuB npakTuKy npuMeHeHHs nonokeHui cr.206 VK,
MOYKHO CZI€aTh BBIBOJ, YTO B OCHOBHOM CyJIaMH IIPH IIPH-
MCHEHHH JIAHHOW HOPMBI JIOIYCKAfOTCS OIIMOKH MTPU OIIEHKE
JIOKA3aTeNIbCTB, U3JI0KEHNH MOTHBOB NPHHSITOTO pEIIEHUs,
9YTO OOYCJIOBJIEHO HEBBIIIOJIHEHUEM NPaBONPUMEHHUTEISIMH
TpeOOBaHMH 3aKOoHa 00 00s3aTeIbHOM yCTAaHOBICHUH MOTH-
Ba U LENM TPECTYIUICHUs U KaK pe3yJabTaT — HeMpaBUIbHAs
KBaTTU(UKANNS TeHCTBHI 0OBUHSIEMBIX.

C y4eToM M3II0)KEHHOTO I0JIaraeM HeoOXOIMMBIM B CT. 4
VK «Pa3bscHeHne OTIeNbHBIX TEPMUHOB YTOIOBHOTO KOJIEK-
€ay PasTPAHUYNTH ITOHATHUS: HACUIIAE, OITACHOE U HEONAaCHOE
JUISL JKU3HU UIIH 3I0POBbsI TPaX1aH, yrpo3a MIPUMEHEHHs Ta-
KOTO HACHJIUSL, JIaB YeTKUe (POPMYIIMPOBKH JIAHHBIX TIOHSTHH

(TepMuHOB).

O NOHATHUHU «TO3HAHUE» U JOJTKHOCTHbBIX
JIMIAX, ETO OCYHIIECTBJISIOIINX

Mapeuyxuit M.B. (bHII)

Vcropust BOBHUKHOBEHUS M JAIbHEHIIIEr0 Pa3BUTHS Op-
TaHOB JO3HaHUs CJIOXKHA, MTPOTUBOPEYNBA U BbI3bIBACT OIIPC-
JICICHHBI MHTEPEC y CIENNAINCTOB B OOJIACTH IOPHUCHPY-
JICHIMK ¥ PaOOTHUKOB OPTaHOB BHYTPEHHHX JIEJ, TaK Kak
JIeSITEeIbHOCTh OPraHoB JIO3HAHHS Ha CTaJUH BO30YXKICHUS
YTOJIOBHOTO Ji€Na JIOJKHA COOTBETCTBOBATh TPEOOBAHMAM
TIOJTHOTO  BBITIOJTHEHUS TTPEAYCMOTPEHHOTO 3aKOHOJATelIb-
CTBOM 00BbEMa NPOLIECCYaIbHOW M ONEPaTHBHO-PO3BICKHOM
paboTHI B yCIOBHSAX XECTKOTO ITMMHUTa BpeMmeHH. OOHapy-
YKEHHE OPraHOM JIO3HAHMWS MPECTYIUICHNH, BBISIBICHHE TIPHU-
YaCTHBIX K €I0 COBCPIICHUIO JIMII MOXET NPOU3BOAUTHCIA B
XOJIE ONEPATUBHO-PO3BICKHON JESITEIEHOCTH, TIPH TPOBE/ie-
HUH IPOBEPOK T10 3asBICHUSIM M COOOIICHHSIM O TPECTyILIe-
HUU, a TAK)KE IIPU [IPOU3BOACTBE CIICICTBEHHBIX JICHCTBUM.

B cootBerctBum ¢ panneil pemakmmeir YIIK 1999 ronma
BCE YTOJIOBHBIC JleNla Pas3AessuINCh Ha JiBE KaTteropuu: 1) mo
KOTOPBIM MPEIBAPUTEIBHOC CICACTBHE HEOOs3aTeIbHO; 2)
10 KOTOPBIM TPEIBApUTENBbHOE CIEACTBHE 00s3arensHO. B
3aBUCHMOCTH OT KaTeropuy e MPUMEHSIIACh Ta WIN WHas
(dbopma rpeaBapUTEIbHOTO PacCiIeT0BaHUsL.

o yronoBHBIM Zie7aM, IO KOTOPBIM MPOU3BOACTBO HpEI-
BapUTEIBHOTO CIEJCTBUSL OBIIIO HEOOs3aTeNbHO, NesTellb-

HOCTb B ()OpME JO3HAHUS 3aKAaHUMBAIACH IPUHSITHEM UTOTO-
BOTO PEIICHHS O JIBWKEHUU YTOJIOBHOIO JieNa, a COOpaHHbIe
OpPraHOM JJO3HAaHUS MaTepUallbl YyTOJOBHOIO Jela SBIISINCH
OCHOBaHMEM JUIsl €T0 PACCMOTPEHUS B Cy/l€ NEPBOM MHCTaH-
1MH.

CnenoBarenu, 3a PeAKUM HCKIIOUEHUEM, OCYIIECTBIISIIN
MpeIBAPUTEIBHOE PACCIEJOBAHUE IO YIOJOBHBIM JETaM,
IO KOTOPBIM MNPOHU3BOACTBO MPEABAPUTEIILHOIO CICACTBUL
OBLT0 00s3aTeNbHBIM. Pontb Oprana 103HaHUS TIPH paccieno-
BaHUM TaKOH KaTeTOPUU YrOJIOBHBIX /1€ CBOAMIACH K IIPOU3-
BOJICTBY «yCEUEHHOT'0» JI03HAHHSI: BO30YK/ICHUE YTOJIOBHOTO
Jiena; TIPOU3BOACTBO HEOTJIOKHBIX CIIEACTBEHHBIX U JIPYTUX
MpOLECCyallbHBIX JACHCTBHUM, HANpPABIECHHBIX Ha 3aKperie-
HUE CJIEJOB MPECTYIUICHUsS M yCTAHOBJIEHUE JIHIA, €r0 CO-
BEPIIUBILIETO; TIEpeiada YrOJIOBHOIO JAeNa CIeI0BATEI0 IS
MIPOU3BOJICTBA IPEABAPUTEIBHOIO CIEACTBUS.

Takum 00pa3oM, B MepBOC ACCATUICTHE TTOCIIC IPUHSATHUS
VIIK Ttakas ¢opma TpeaBapUTEILHOTO pacciaeOBaHUs Kak
JIO3HAHUE B 3aBUCHUMOCTH OT KaT€TOPHUU YTOJIOBHOIO Jena
CyIIIeCTBOBAJIa B JIBYX BapHaHTaX €€ peasln3allii: «IIOJTHOE»
JIO3HAHME — 3aKaHYMBAJIOCh IPHHATHEM OKOHYATEIBHOTO
pelleHus O ABMKEHUH YTOJIOBHOTO JEla; «yCEYEeHHOe» J0-
3HaHUE — 3aKaHYMBAJIOCH Mepefadeil yrojJoBHOTO Jefa cie-
JIOBATEIIIO IS TPOU3BOJCTBA MPEIBAPUTEILHOTO CIIEICTBHS.

Pedopma Genmopycckux CIEICTBEHHBIX OPraHOB, IPOBE-
nenHasd B 2011 roay, conmpoBokaanach BHECEHHEM HM3MEHe-
Huii u nononHenuid B YIIK. IlpensapurensHoe ciencraue
CTaJI0 00513aTENBEHBIM 10 BCEM YTOJIOBHBIM JIeJIaM, 3a UCKITIO-
YCHUEM YT'OJIOBHBIX A€ YaCTHOTO O6BI/IHeHI/lH 1 110 KOTOPBIM
MIPOBOJUTCSL YCKOPEHHOE TPon3BoAcTBO. COOTBETCTBEHHO
«IIOJIHOE» JT03HAHUE MEPECTAIIO CYIIECTBOBATS.

YronoBHO-NpoLecCyaIbHbIN 3aKOH HE JAaeT ONpeeseHus
MOHATHUIO «I03HaHUE». Er0 MOYKHO BCTPETHUTH B CITPABOYHOMN
U IOpUANYECKON IuTeparype. B caMbIx MOMyasipHBIX TOJKO-
BBIX CJIOBApSIX aBTOPHI-COCTABUTENHN AAIOT PA3IMUHBIE OIpe-
JIEIIEHUS] TO3HAHUS.

JL.LU.Kykpem Ha3bplBaeT J03HaHUE OMHOM M3 (opMm pac-
CJEJIOBAaHMsI MPECTYIUICHHUH, OCYIIECTBISIEMOIl «yIOIHOMO-
YEHHBIMH Ha TO OpPTraHaMH JO3HAHUS B LEINSAX MPECEUEHHUS,
MPEJOTBPAIICHUS. U PACKPBITHSI TOTOBSILIUXCS WUJIH COBEp-
LICHHBIX PECTYIUICHUH IIyTEM COYETAHMsI B CBOCH NEATEIIb-
HOCTH ONEPATHBHO-PO3BICKHBIX M YTOJOBHO-IPOLECCYalb-
HBIX JeicTBuil [1, c. 26].

B.B. Illnak TONKyeT TEPMHH «JIO3HAHUE» KaK «OIHY U3
(dbopM mpeaBapuTENHFHOTO PACCIEIOBAHNS B YTOJIOBHOM IPO-
Lecce, 3aKIIOYAONYI0cd B OCYHIECTBIEHHH HEOTJIOKHBIX
CJICICTBEHHBIX JCUCTBUN 10 YCTAHOBICHUIO U 3aKPEILICHUIO
CJEIOB MPECTYIUIEHHS 110 JIEJIaM, TI0 KOTOPBIM IPOU3BOJICTBO
TIPE/IBAPUTEIBHOTO CIIC/ICTBHS 00sI3aTeNIbHO, M TPUHATHH BCE
IIPEAYCMOTPEHHBIX  YTOJIOBHO-IIPOLIECCYAJIBHBIM  3aKOHOM
Mep ISl yCTAaHOBIICHUSI OOCTOSATENBCTB, TTOUICKAIINX TOKa-
3BIBAHHUIO 110 YTOJIOBHOMY JIEIY, IO KOTOPOMY IPEABAPUTENb-
HOE CJIe[ICTBUE HEeobs3aTenbHO» [2, ¢. 390].

Jnst KOpPEKTHON TPAKTOBKU TIOHATHSI «JJO3HAHHE» HE00-
XOZMMO MPOAHAIN3UPOBATH KPYT CyOBEKTOB, OCYIIECTBIISIO-
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X 21y AesrtenbHocTh. CornacHo ct. 180 YIIK no3nanue no
YTOJIOBHBIM JeJlaM MPOU3BOJUTCSA TONBKO OpraHaMH JI03Ha-
HUS. B TO e BpeMs Helb3sl OTPHIATh, YTO B MIPOU3BOICTBE
JTO3HAHUS MPHHAMAIOT yYaCcTHE JIUIIO, TPOU3BOASIIIEE JO3HA-
Hue (cT. 39 VIIK) u uHble COTPYIHUKHU OpraHa JO3HAaHUs, He
BXOJIAIINE B COAEPIKAaHUE KaTErOPHUH «OpraH JTO3HAHWS», B
TOM YHCJIC W HAJCICHHBIC MPAaBOM MPOBEICHHS OICPATHB-
HO-PO3BICKHBIX MEPONPHUSITHH.

Taxk, 4. 3 c1. 39 VIIK yka3pIBaeT Ha y4acTHE B IIPOU3BOJI-
CTBE JIO3HAHMS PaOOTHMKOB OpraHa JIO3HAHMS, BBITOJIHSIO-
IIUX MOpPYYEHHE O MPOM3BOACTBE HEOTIOKHBIX CIIEICTBEH-
HBIX W JPYTUX TIPOLECCYANbHBIX NEHCTBUH, TPOBEICHHU
OTIePaTUBHO-PO3BICKHBIX MEpPONPUATHU. VCKioyaTh uX U3
CyOBEKTOB, NMPUHUMAIOIIUX Y4acTHE B JIO3HAHHU, BUAUTCS
HEKOPPEKTHBIM.

[TomuMo 3TOTO, B JI03HAHMM AKTUBHOE y4yacTHE IPHHU-
MaeT U PYKOBOIUTEIb (3aMECTHTENIb PYKOBOAUTEIISI) OpraHa
JTO3HAHWSA, KOTOPBII HEe BKITIOYCH B KATETOPHIO «OpraH J03Ha-
HUS», HO, HApsIy C JIOJHKHOCTHBIMH JIHIIaMU, YKa3aHHBIMH B
4. 1 ct. 37 VIIK, MokeT mproOpeTaTh B yrOJIOBHOM MPOIIECCE
cTaTyc HadaJbHUKA OpraHa JO3HAHHUS.

B 9T0i#1 CcBSI3M U KOPPEKTHON XapaKTEPUCTHKH CYyOBEK-
TOB JIO3HAHMSI TPEJCTABISETCS 11eJIeCO00pa3HbIM 00bEIH-
HUTH PYKOBOIHUTENS OpraHa JO3HaHUS (Ero 3aMeCTHUTENs) U
COTPYIHHMKOB OpraHa JO3HAHUs, MPHHUMAIOIIAX y4acTHe B
€ro IPOBEICHUH, B OJTHY COOMPATEIbHYIO KATETOPUIO «JI0JIK-
HOCTHBIE JIUIIA OpraHa JO3HAHUM.

Takum 00pa3oM, MO3HAHUE MPEACTABIICT COOOW BCIIO-
MorareibHy0 (GopMy IpeaBapUTEIbHOTO paccieoBaHus,
MMEIOIIYI0 MECTO TOJBKO B CIydae BO30YKICHHUS YTOJIOB-
HOTO JIeJla OpPraHoOM JIO3HAHMS M TPECTaBISIONIYyI0 CO00i
JIeSITeIbHOCTh OPTraHOB JO3HAHUS M (WJIM) JOMKHOCTHBIX
JUIl OPTaHOB JO3HAHWS IO TIPOW3BOICTBY HEOTIIONKHBIX
CIEICTBEHHBIX U JPYTUX IMPOLECCYANbHBIX ICHCTBUHN LIS
YCTAHOBIICHUSI W 3aKPEIUICHHsI CIIEIOB INPECTyIUIeHHs, Oe-
PYIIYIO Had9aJo ¢ MOMEHTa BO3OYXICHHS YTOJIOBHOTO Jeja,
poonKaroIIytocs He 6omnee 10 CyTOK U 3aKaHYHBAIOIITYIOCS
HafpaBJIeHHEM yTOJIOBHOTO JieNa AJIs POU3BOJICTBA IIPE/Ba-
PHUTETHHOTO CIECICTBHS.

CIIMCOK UCTIOJIbB3OBAHHBIX MCTOYHHMKOB
1. Kykpeut, JI. U. Yronosusiii nporecc. O0mmas yacts : yued. nocodue /
JI. W. Kykpenr. — Musck : Teceit, 2005. — 352 c.
2. lInak, B. B. YckopeHHOE TIPOM3BOJICTBO B YIOJIOBHOM Iiporecce Pe-
cnyonuku benapycw / B. B. IlInak, A. A. JlanuneBuu. — Munck : W3n-Bo
bI'Y, 2007. - 111 c.

3AKOHOJATEJIBHOE OIIPEJIEJIEHUE
JOCYIAEBHOI'O ITPOU3BOJCTBA TPEBYET
KOPPEKTUPOBKH

Mapmuinos 10.A. (FHII)

VYronoBHO-IIponieccyalibHblil  kopekc Pecryonuku bena-
pycek (mamee — VYIIK) comepXuT pa3psCHEHHE HEKOTOPBIX
BROKHEHWIINX TOHATHH W HAUMEHOBAaHHWH OTEYECTBEHHOTO
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YroJOBHO-TIIpoLeccyanpHoro npasa. B m. 4 cr.6 VIIK co-
JIEPKUTCS CIIEYIOIIee OIpEe/eIeHHe JI0CyNeOHOro Mpou3-
BoZICTBA: «/locyneOHoe Mpon3BOICTBO — YCKOPEHHOE TPOU3-
BOJICTBO U TIPOM3BOJICTBO CO JIHS TOCTYIIJICHUS 3asiBJICHUS,
coO0OIIeH s 0 IPECTYIUICHUH JI0 TIepejayn YIOJIOBHOTO Jeiia
MIPOKYpPOpPY ISl HANPABJICHUSI B CYJ JJISI PACCMOTPEHHS I10
CYIIECTBY JINOO MPEKPAIIEHHS IIPON3BOCTBA 110 JIEITY, & TaK-
KE MOATOTOBKA MAaTCpUaIOB IO YIOJIOBHOMY €1y YaCTHBIM
0OBHHUTENIEM U CTOPOHOIT 3auTh [1].

CXO0XXHMM MOHSTHEM YTOJOBHO-TIPOIECCYAIBHOTO TIpaBa
SIBJISIETCSI ITOHSATHE TIPOU3BOCTBA I10 YTOJIOBHOMY Jieiy. B 1.
31 aHaMM3MpyeMoi CTaTh! COAEPIKUTCS CIEAYIOIIee OIpeie-
JICHWE TPOM3BOJICTBA IO YTOJIOBHOMY JEIY: «IIPOM3BOJICTBO
[0 YrOJOBHOMY JEJIy — COBOKYITHOCTb IPOLECCYaIbHBIX
JIEHCTBUH U NPOLECCYalIbHBIX PELIEHUH, COBEPLIAEMBIX U
BBIHOCHMBIX TI0 KOHKPETHOMY YTOJIOBHOMY JIEITY».

[TonyuuB ot ciieoBaTesist yrojJoBHOE €510, IPOKYPOP HITH
€ro0 3aMECTHTEIb 00513aHbI BHITIOJIHUT LIENTYI0 COBOKYITHOCTD
MIPOLIECCYalIbHbIX JICHCTBHN, 2 UMEHHO: NPOBEPUTH MMEIIO
JIM MECTO JICAHNEC, BMCHCHHOC O6BI/IHSICMOMy, U UMECTCA JIN
B 3TOM JAESHHM COCTaB NPECTYIUICHUS; HET JIM B Jiese 00-
CTOSITEJIBCTB, BJIGKYIIMX €TI0 IpeKpallieHne; 0O0OCHOBAHO
JIn IPpEABABICHHOC O6BI/IHeHl/Ie HUMCIOIIUMHUCS B YTOJIOBHOM
Jiene J0Ka3aTeIbCTBaMHU; MTPABIIIBHO JIM KBAJTU(HUIINPOBAHBI
00IIIECTBEHHO ONACHBIE JICSTHUSI OOBUHAEMOTO U T.1.

JlanHble npoleccyaibHble ASHCTBUS MPOKypopa (ero 3a-
MeCTHTENs) 3aKperuieHs! B cT. 263 YIIK. M3yuus matepuaisl
YTOJIOBHOTO JIeJIa ¥ TIPOBEPUB BBIIICYKa3aHHBIC 00CTOSTENb-
CTBa, IPOKYpOp (€ro 3aMecTUTeNh) 00s3aHbl MO MOCTYIIMB-
IIeEMy K HUM YTOJIOBHOMY JIEJTy B CPOK HE OoJiee MSATH CyTOK,
a TI0 CJIOXHBIM U MHOTOSIHM30/IHBIM YTOJIOBHBIM JieJIaM — He
6onee NATHAAUATH CYTOK IPUHATH OAHO U3 MPOLECCYATbHBIX
pemenuii, ykazanusix B cT. 264 VIIK. IIpu s3TomM mpoxypop
WIN €ro 3aMECTHUTENb BIIPABE CBOMM ITOCTAHOBJICHHEM OT-
MEHUTH WU U3MEHUTH paHee NPUMEHEHHYIO Mepy IIpeceue-
HUsI THOO IPUMEHNUTH MEpy IPECEUEHUs, €CIM OHa He OblIa
NIPUMEHEHA paHee, a TAKKe BIIPaBe U3MEHHTH CIIMCOK JIUI,
MOJIJICKAIIKMX BBI3OBY B cyneOHoe 3acemanue (ctT. 265 VIIK).

Ilonmaraem, 4TO HEBKJIIOUEHHE 3aKOHOJATENIEM B OIIpe-
JIeNIeHne JT0CyAeOHOTO TPOM3BOJCTBA JCATEIBHOCTH TIPO-
Kypopa (ero 3amecTuTens) M0 MOCTYMHMBLIIEMY OT CIeIo-
BaTesl YroJOBHOMY JIENly HE KOPPEIHPYET CO CTPYKTYpOH
nerctyromiero YIIK, nockonbky masa 31-s1 «leiicTBus u
peuenus npoxKypopa o yrojloBHOMY €Iy, IIOCTYIUBIIEMY
JUISl HaIpaBJIE€HUs B Cyo» BKJIIOUEHA B yacTh Bropylo YIIK
(«/locynebHoe mpon3BOACTBOY»), a HE B TpeThio («CynedHoe
MIPOU3BOJICTBOY).

B cBsI31 ¢ BBIIEH3II0KEHHBIM IIPEJyIaraeM U3MEHNUTh JeH-
CTBYIOIIIECE 3aKOHOAATEIBHOE OIpECIICHNE TOHSTHS «I0-
cyneOHOe MPOU3BOACTBO», chopmyinupoBaHHOE B 1.4 CT.0
VIIK, U3JI05KUB €T0 CISIYIOINM 00pa3oM:

«JlocyneOHOE TPOM3BOACTBO — YCKOPEHHOE MPOU3BOI-
CTBO U IMPOU3BOJACTBO CO AHA IMOCTYIUICHUA 3asABJICHUA, CO-
o0IeHnsl O TPECTYIUIEHUN 10 MPEKpPaIleHHs IPON3BOACTBA
110 JieJTy JTNOO HaIpaBJIeHHs IIPOKYPOPOM YTOJIOBHOTO JIeNa B



Cyd, a TAaKXKC NOATOTOBKA MATCPHUAJTIOB IO YTOJIOBHOMY ACITY

YaCTHBIM OOBHHHTEIEM U CTOpOHOﬂ 3alIUThD».

CIINCOK HCIOJB30BAHHBIX NCTOYHHUKOB

1. YronosHo-mporeccyaibHblii Koaekc Pecryonukn Bemapycs [Dnek-
TpoHHBIN pecype] : 9 uronst 1999 r., Ne 275-3 : npunsat Ilanaroii npencra-
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BOCCTAHOBJIEHHME YI'OJIOBHBIX JIEJI B
XOJE NPEABAPUTEJBHOI'O PACCJIEJOBAHUA

Mameeiiues 10.A. (FHII)

I/IHCTI/lTyT BOCCTAHOBJICHHUS YTPAYCHHBIX YTI'OJIOBHBIX HEJI
— OIMH M3 MaJI0 U3yYEHHBIX B YTOJIOBHOM Mpouecce Pecry-
6mmkn benapycs. OOBEKTUBHO OILCHUTH YHCIIO OOpaIieHui
IIPaBOIIPUMEHHUTENS K HOPMaM pacCMaTpuBaeMOro MHCTHUTY-
Ta KpaifHe 3aTpyAHUTEIBHO BBULY OTCYTCTBUSI COOTBETCTBY-
IONIMX CTaTUCTUYECKUX JaHHBIX (IO KpaiHeH Mepe B OTphI-
ThIX I/ICTO‘-IHI/IKaX). E[ll/IHCTBeHHbIe CBCICHUA, KOTOPbIC HaM
YAAI0Ch OThICKATh — 0 20 cIydasx yTpaThl yTOJIOBHBIX JIEN B
2012 . [1, c. 29].

[Nonaraem, uro oOpalieHre K BOIPOCaM BOCCTAHOBIICHUS
YTpadeHHBIX YTOJOBHBIX JieJI OyJeT CIoCOOCTBOBATh PA3BU-
THIO JUCKYCCHH TIO TOJHSATON TeMe B TEOPUH YTOJIOBHOTO
mpolecca.

1. YTpara yroioBHOTO [eia WIN €T0 YacTH — COOBITHE
Ype3BbIYaliHOE, HO MHOTAA BcTpedatomeecst. Cpenn BbI3BI-
BaroIUX €ro Npru4irvH Ha3bIBAIOT XaJIaTHOCTh IMPU XpaHCHUUN
1 YMBIIUIEHHOE YHUUYTOKEHUE YTOJIOBHOTO JIeJia, XUILCHNUE,
noxap u ap. [2, c. 105; 3, ¢. 102].

2. dakT yTparsl YrojJOBHOIO Jieja He BJIeYeT HpeKpalie-
HUSI IPOU3BO/ICTBA IO HEMY. YTOJIOBHO-IIPOLIECCYANIbHBIN 3a-
KOH TpeOyeT OT opraHa yroJIOBHOTO ITPECIIEA0BAHUS IPOIOII-
XKaTh HayaToe paccienoBaHue. Ho B TakoM pacciieoBaHUH
TIOSIBJISICTCS /IBA HOBBIX CIIEIM(UUECKIX HATPABICHUS:

1) coOupanue m0Ka3aTeIbCTB, YCTAHABIMBAIOIIUX 00-
CTOSITEJILCTBA, TO/UICKAIINE JIOKa3bIBAHHIO 110 YTOJIOBHOMY
JIeITy, CBEZICHUS O KOTOPBIX COAEPIKAINCH B yTPAYEHHBIX Ma-
Tepuanax (HarpuMmep, paHee JONPOIICHHBIH CBUAETENIh MO-
KeT OBITh JIONPOLIEH TOBTOPHO);

2) cobmpaHHe T0Ka3aTeNbCTB, MOATBEPKIAIOMNX (aKT U
YCTaHaBJIMBAIOIIUX COJIEp)KaHHE TMPHUHUMABIINXCS MPOIIECc-
CyaJIbHBIX pelHeHI/lﬁ 1 BBIMOJJHABIINXCA IMPOLECCYATbHBIX
JIEUCTBHH, JTOKYMEHTBI O KOTOPBIX OBUIM yTpadeHb! (HampH-
Mep, (akT 3a1epKaHus MM0A03PEBAEMOT0 MOXKET OBITH TOJI-
TBEPXKJIEH KOIMEW COXPAaHUBILErOCs IPOTOKOJIA 3ajiepika-
HUSA).

3. JlesiTenbHOCTH IO BOCCTAHOBJICHHUIO yTPa4eHHOTO
YroJOBHOTO fena (JInbOo ero OTAeNbHBIX MaTepHasioB), Ha-
XOZISIIIIETOCS] B ITPOM3BOJICTBE CIIEAOBATENSI, HAUMHACTCS T10
MIOCTAHOBJICHUIO HadaJIbHUKA CIIEJCTBEHHOTO II0Jpa3/ierie-
HUSI, HAXOZSIIETOCs] B IIPOU3BOCTBE JINIA, IIPOU3BOJISIIETO
JI03HaHKE, — 110 TOCTAHOBJICHNIO HaYaJIbHUKA OpraHa J03Ha-

HUSI; HaXOMSIIErocs B MPOM3BOJCTBE JIOKHOCTHOTO JIMIA
opraHa MpoKyparypbl — IO HOCTaHOBJICHHUIO MPOKypopa (4.
1 ct. 165-1 YronoBHO-TipotIeccyaabHOTO Kofekca Pecmy6mm-
ku benapycs (nanee — YIIK)). Undopmarus o pakre yTpars
YTOJOBHOTO Ji€Ja MOXET IOCTYIaTh MEPedUCIEHHBIM py-
KOBOJMTENSIM U3 Pa3HbIX MCTOYHHKOB — OT IOJIKHOCTHOTO
JMIA, B TIPOU3BOACTBE KOTOPOTO HAXOIMJIOCH JEJI0, U3 Ma-
TEPUAJIOB OLICHKU IIOCIEACTBUM YPE3BbIYANWHBIX IIPOUCIIE-
CTBHH (TaKMX, KaK TOXKapbl, HABOJHEHUS) U JPYTHX.

4. VYTrosoBHO-NPOLIECCYaTbHBIH 3aKOH OIpEAesseT JiBa
croco0a BOCCTAHOBIICHHsI YTOJIOBHOTO JIeja: M0 COXPaHUB-
MIAMCSI IPEAMETaM U KOTIHSAM JOKYMEHTOB; ITyTeM IpOoBejie-
HUSI CIIE/ICTBEHHBIX U JIPYTHX MPOIECCyaTbHBIX ICHCTBUH (4.
2 ct. 165-1 VIIK).

HanGonee pacrpocTpaHEeHHBIMH MECTAMH HaXOKACHUS
KOITHI JTOKYMEHTOB SIBJISIFOTCSI:

— Ha/30pHbIE MPOU3BOJCTBA OPTaHOB MPOKYPATypHI (KO-
ITUH TIPOIECCYaNbHBIX JOKYMEHTOB, HAMPABISBIINUXCS MPO-
Kypopy);

— CyneOHO-OKCIEepPTHBIE OpraHu3aluy (MaTepHuaibl dKC-
epTu3);

—MecTa CoAepIKaHus JINI] IO/ CTpaXkeH (KOITHH mporieccy-
aJIbHBIX JOKYMEHTOB O 3aJIepKaHUU U IPUMEHEHUH (M3MeHe-
HUH, OTMEHE) Mep MPECEUSHIS).

Komnnu nponeccyalibHBIX JOKYMEHTOB MOTYT HAXOJIHUTHCS
y Y4aCTHHMKOB YTOJIOBHOTO IpoIiecca, KOTOPhIM OHU BbIJaBa-
JIMICh WJIH HAITPABIISINCE.

[{udpoBeie naHHbBIE (TaKHe KaKk MaTepuasibl Kamep BHUjie-
OHAOIIONIEHHS, BUJIEO- WJIH ayINO03allCH, TPEJOCTaBICHHBIE
paHee yJacTHHKaMH YTOJIOBHOTO IPOLECCA WM MHBIMHU JIH-
I[aMH{ ¥ T.IL.) TIPH YCIOBUU MX COXPAHHOCTH MOTYT OBITh TIO-
BTOPHO TMOJTyYEHBI U3 TE€X KE HCTOUHHKOB.

5. YTpara yronoBHOIO Aejla HE BIEUET KaKUX-TO U3MEHE-
HUHM B TEYCHUH CPOKA MPOM3BOJCTBA JIO3HAHWS HJIM TIpel-
BapUTENBHOTO CIEACTBUs. VMHBIMM cloBaMH, OOIIUI CPOK
OyzeT BKIIIOUaTh BPEMs, 3aTPAuCHHOE Ha PAcCIeIOBaHNE KaK
JI0, TaK ¥ TIOCJIE YTPaThl YroJoBHOTO Aena (4. 3 ct. 165-1, 1.
3 cr. 186, ct. 190 VIIK).

AHanorndHeIM 00pa3oM HCUHCIAETCS CPOK CONEPKAHUS
TIOZT CTpaXKeH U JIOMAITHUM apecTOM — BKITFOYAET BPEMsl, ITpo-
BEJICHHOE TMO/103peBaeMbIM (OOBHHSIEMbBIM) COOTBETCTBEHHO
TIOZT CTPaKeH WM JOMAIIHUM apecToM 710 M MOCHE YTPaThl
yronoBHoro sena (ct. 125, ct. 127, 4. 3 c1. 165-1 YIIK).

6. B ciyuae, ecnu mocne yTpaTsl YrOJIOBHOTO Aena (HiIu
€ro 4acTH) COOpaHHBIX [I0KAa3aTeNbCTB HETOCTATOYHO IS
TIOATBEP KICHUS YHaCTHs 110JJ03PEBAEMOTO MIIM OOBHHSIEMO-
IO B COBEPLICHUU MPECTYIUICHUS U UCUEPIIaHbI BCE BO3MOXK-
HOCTH Ul COOMpaHMs JONONHHUTEIBHBIX JI0Ka3aTEIbCTB,
MIPOTUB HUX MPEKpPAIaeTcsi YroJOBHOE IpEcie/OBaHUE B
CBSI3U C HECOBEPILIEHUEM UMH TOTO MPETyCMOTPEHHOTO yIo-
JIOBHBIM 3aKOHOM JESHHS, KOTOPOE UM BBIIBUTAIOCH B IO-
no3pennu mwin ooBuHeHHn (4. 2 ct. 250 YIIK PecnyOnukun
benapycs).
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KPUMHNHOJIOI'NYECKASA XAPAKTEPUCTHUKA
INPECTYIIHOCTH HECOBEPIIEHHOJIETHHX,
EE OCOBEHHOCTH U NPEAYIPEXKJIEHUE B
PECITYBJIMKE BEJIAPYCbH

Memnuuxaa E.A. (bUII)

[IpecTynHOCTh HECOBEPIICHHOJETHUX — ATO COBOKYII-
HOCTb NPECTYMJICHUH U JIUII, UX COBEPIIUBIINX, HE TOCTHUI-
LIMX COBEPILEHHOJETHS, T.€. B Bo3pacrte oT 14 g0 18 nert, Ha
OTpeNeICHHON TepPUTOPHH (paiioH, Topoj, 001acTh, CTpaHa)
3a KOHKPETHBII MEPHOJl BpEMEHH (MecsIl, KBapTal, TOx U T.
JI.) C KOJMYECTBEHHO-KAUECTBEHHBIMU XapaKTePHUCTHUKAMHU
[1,c.251].

K ornuuutensHBIM OCOOEHHOCTAM JIaHHOTO BHJa IIpe-
CTYIHOCTH CJIEZyeT OTHECTH: HETOJHYIO COLHAJIBHYIO H
NICUXO(QU3NYECKYIO 3PEIOCTh; OTCTaBAHUE B MHTEIICKTYaJIb-
HOM cdepe; HU3KUH yPOBEHD MIPABOCO3IHAHNS; BHKTHUMOJIOTH-
YECKYI0 OCOOCHHOCTB; TPYIIIOBOH XapaKTep MPecTyIUICHUI.

OcTaHOBUMCSI Ha JIMYHOCTHBIX OCOOCHHOCTSIX HECOBEp-
IIEHHOJICTHUX TPECTYITHUKOB.

Tak, MPUMEHUTENBHO K COLMAIBHO-IEMOTpadHIeCKIM
MIPU3HAKAM MOYXHO OTMETHTB, YTO OOJIBHIMHCTBO MPECTYII-
HHUKOB COCTABIIIOT JHIa Myxckoro moma (90-93 %, nan-
Oonee KpUMHUHAIBLHO aKTUBHBIN Bo3pacT — 16—17 jer), mpo-
YKUBAIOIIME B TOPOJICKONH MECTHOCTH, BOCIUTHIBAIOIINECS B
HETIONTHBIX CEMBSIX, 3a49aCTy0 HEOIaronoIyyHbIX.

HpaBcTBeHHO-TICHXOIOTHYECKHE 0COOCHHOCTH HECOBep-
IIEHHOJIETHUX, COBEPIIUBIINX MPECTYIUICHUsS, XapaKTepH-
3yIOTCS yTpaToil mHTepeca K pabote, ydebe, OecrenbHBIM
BPEMSIIPETIPOBOXKICHUEM, MTOTPEOUTEIILCKIM TTPOBE/ICHUEM
JI0CyTa, HEPENKO COMPOBOXKAAIOIIUMCS MOTPEOIeHHEM all-
KOTOJIs, HAPKOTHYECKUX CPEJICTB, IICUXOTPOITHBIX BEIIECTB U
MX aHaJOTOB.

PaccmoTpuM KpUMHHOJIOTMYECKHE MOKa3aTelu MpecTyIl-
HOCTH HECOBEPIIEHHOJIETHUX.

XapaxTepusys TUHAMHKY YpPOBHSI NPECTYITHOCTH HECO-
BEPIICHHOJIETHUX, MOKHO OTMETHTbh, 4TO ¢ 2016 mo 2019
rofbl HAONIONAETCsl TEHJCHIMS TOCTENEHHOTO CHIKEHUS
YAENbHOro Beca npectymnenuil. Tak, B 2016 r. HecoBepIleH-
HOJICTHUMU ObLTO coBepiieHo 2004 mpecrymieHus, B 2017
r.— 1716, a8 2019 r. — 1507, HO, HECMOTpSI HA TaKyIO ITOJIO-
KUTEIBbHYIO IUHAMUKY, KOIMYECTBO OCYXIEHHbIX 3a 2021 .
cocraBuiio 874, uro Ha 44, 5% OGonbie, yem B 2020 1. [2].

I'maBHOE B CHCTEMHOM aHAJIU3€ MPU M3YYEHHUU TPECTYII-
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HOCTH HECOBEPIICHHOJICTHUX — YYUTHIBaTh KaK MOXXHO 00-
Jiee ToJIHBII HaOop MpUYMH U yciioBui ((akTopoB), 00CTO-
STENBCTB, BBI3BIBAIOIINX MPECTYITHOE MOBEICHNE, BBIACIATh
13 HUX CHCTEMOOOpa3yloIlHe M ONpENeNsiTh XapakTep HX
B3aUMOJICHCTBHSI BO BpeMEHH U IIpocTpaHcTse [3, ¢. 125].

Tak, Hanboee 4acTo BCTPEUAOIINMHUCS KPUMHHOTCHHBI-
MH OOCTOSITETIHCTBAMHU B CIIydae C HECOBEPIICHHOICTHUMHU
SIBJISIFOTCSI: OTPHULIATENILHOE BIIMSIHUE CEMbH (3110ymoTpediie-
HHUE POTUTENSAMH aJIKOTOJIEM, HAPKOTUIECKUMH CPEACTBAMH,
HaCWJINE), CYIIECTBEHHBIE 1e(EKThI CEMEHHOTO BOCITUTAHMS;
4qyBCTBa O€3HA/IC)KHOCTH U 03JI00JICHHOCTH Y ITOAPOCTKA IPH
OTCYTCTBUH TOMOIIM, (OPMHUPYIOIIHE MOTHBAIMIO IIpe-
CTYIUICHUH; 0€3Ha/30pHOCTH BBUJLy OTCYTCTBHS JIOJKHOTO
KOHTPOJIA CO CTOPOHBI CEMbU J'II/I6O BOCIIUTATCJIbHBIX YUPCIK-
JIEHWI; HEAOCTAaTOYHBIN YPOBEHb KauecTBa PabOTHI yUpexk-
JIeHni 00pa3oBaHMs, HENPOPECCHOHAIN3M JIOKHOCTHBIX
JIMI, OTBETCTBCHHBLIX 3a BOCIIUTATCJIBHBLIC IIPOLECCHI; HE-
JIOCTaTOYHAsl JI0CYroBasi 3aHATOCTh HECOBEPIIEHHOJIETHHX,
BOBJICUEHHE B3POCIBIMHA HECOBEPIICHHOJIETHUX B MBSIHCTBO,
a3apTHbIE WIPBI, YNOTPEOJIEHHE HAPKOTHYECKHX CPEJICTB;
IpoTaraH/ia uepe3 CpeicTBa MaccoBOW MH(OpPMAIMK Hacu-
JIUSL ¥ )KECTOKOCTH [2, c. 125].

BbIsiBiIeHUE IPUYKH U YCIIOBUH IPECTYIHOCTH [103BOJISIET
pa3paboTaTh KOMIIIEKC MPOGMIAKTHIECKUX MEp IO ee Mpe-
YIPEKACHUIO, HAPUMEpP, TaKHe MEPONPHSTHS 10 MPOdH-
JIAaKTHUKE MPECTYIMMHOCTHU, KaK COoUHaJIbHad IMOMOLIb CEMbsAM
C HEIOCTAaTOYHBIM MaTE€PHAIBHBIM YPOBHEM, MEPOTIPHATHS
COLMAIILHOM 3alUThI M TIOMOIIH JICTSAM U IMOAPOCTKAM M3 TaK
Ha3bIBa€MOM I'PYyIIIbI PUCKA.

BbIIEnsAOT OCHOBHBIE HAIPaBJICHHUS TPELYHPEKIACHUS
MIPECTYIIHOCTH  HECOBEPUICHHOJICTHUX: paHHAS npodu-
JIAKTUKA, HalpaBlIeHHAss Ha YyCTpaHEHHWE OOCTOSTENbCTB,
OTPUIATENIFHO BIMSIOMNX HA (HOPMHUPOBAHUE JIMIHOCTH
HECOBEPIICHHOJETHIX W MPEAOTBPAIICHHE HX Mepexoaa
Ha NPECTYNHBIN NMyTh; YCTPAHEHHE 0OCTOSITENILCTB, YKE T0-
BJIEKIINX COBEPILICHNE KOHKPETHBIX IPECTYIUIEHUH HECOBEP-
HICHHOJICTHUX; TPEAYNPEKACHIE PEIU/IHBA.

Taxkas KJ'IaCCl/I(i)l/IKaIJ,I/ISI IMO3BOJISICT BBIACIUTL COBOKYII-
HOCTh YaCTHBIX 3ajad, PEIlaeMbIX BO B3aUMOJICHCTBHH C
o0ImMMH 3aJa4aMy, ONPENENSTh IOCIEI0BATEILHOCTD HX
peanu3anum.

Cornacuo ct. 4 3akona Pecrry6onmuku bemapycs «O6 ocHo-
BaX CUCTEMBI MPOPHIAKTUKN OE3HAI30pPHOCTH ¥ IPAaBOHAPY-
MICHUM HECOBCPUICHHOJICTHUX» OpraHaMu, HCHIOCPCIACTBCH-
HO OCYIICCTBIIIONMMH TPOPIIAKTHKY O€3HaA30PHOCTH U
IIpaBOHApYIICHUH HEcoBepIIeHHONETHUX B PecnyOnuke be-
JIapyCh, SIBISIOTCS KOMHCCHHU TIO JIeJIaM HECOBEPIICHHOJIET-
HUX, TOCY/ITapCTBEHHbIE OPTaHbI YIIPaBICHNsT 00pa30BaHHUEM,
OpTaHbI OTIEKH U MOTICYUTENIBCTBA, OPTaHbl TOCY1APCTBEHHO-
ro yIlpasj€Hus 31paBOOXPAHEHUEM, OpraHbl I'OCYyIapCTBEH-
HOW CITy>KOBI 3aHATOCTH HaceneHus [3].

B cBs13u ¢ TeM, 4TO GOJIBIIMHCTBO COTPY/IHUKOB BBIIIETIC-
PCUNCIICHHBIX OPraHOB HE MMECT BLICIIETO MEAArOrn4cCKo-
ro oOpa3oBaHWS, BO3HUKAET MpoOieMa HEXBATKU KaJpoB,
CHEeIHATM3UPYIOIINXCS Ha padoTe ¢ MOAPOCTKAMH, 3HAIOIINX



0COOCHHOCTH TCHXOJOTHH U (PU3HOJIOTUH JIETCKOTO M TOJ-
POCTKOBOIO BO3pacTa, yMEIOIIMX HAXOAUTh Oosiee 3Pdek-
TUBHBIE (DOPMBI B3aUMOJICHCTBHSI C HECOBEPIICHHOIETHUMH,
MOATOMY CTOHMT OOpaTHUTh BHHUMAaHHE Ha Oojiee KayeCTBEH-
HYIO MTOAITOTOBKY CIICIIHAIHCTOB.

Takum 00pa3oM, BOCHHTAaHHE HOBOTO MOKOJCHHS B JyXe
YBaKCHUSI K 3aKOHY, MaTepHalbHBIM U JyXOBHBIM LICHHO-
CTAM — TPHOPUTET JIOOOTO I[UBUIM30BAHHOTO OOIIECTRA.
Tema MpecTymHOCTH HECOBEPILECHHOJETHUX Bceraa OyneT
ocTaBaTbCsl 3HAYMMOIL. TspKenas cHTyalus B ceMbe, OTCYT-
CTBHE KaKOTO-TMOO KOHTPOJISI CO CTOPOHBI POIAMTENICH HIIH
OTIEKYHOB, OOJBIIIOE KOJMYECTBO CBOOOIHOTO BPEMEHH, HE-
KOMITETEHTHOCTb JJOJUKHOCTHBIX JIMII CIICIUATH3UPOBAHHBIX
OpraHoB, a TAKXKe MperoiaBarelieii B yUpeKaAeHusIX o0pa3o-
BaHMs — OCHOBHBIC MPUYMHBI COBEPIICHHS MPECTYIUICHUH
TAKOro poJia JIUIAMH.
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KJIACCUDUKAIIUA BE3JIEMCTBYIOIINX
HOPM OCOBEHHOM YACTH YITOJIOBHOI'O
KOJEKCA PECITYBJIMKHU BEJIAPYCb

Mopo3z I.I. (BI'Y)

PazBuTHe M yCIIO)KHEHHE COIMAIBHON MPAKTHKH, HHTCH-
cmbm(auml MEXKIIMYHOCTHBIX KOMMyHPIKaLlHﬁ, Ka4CCTBCH-
HbIE ¥ KOJINYECTBEHHbIE H3MEHEHNSI MHTEPAKIIMH YeJIOBEKa C
MIPUPOJHON M TEXHUYECKOH CPEoif HEMHHYEMO BIICKYT POCT
HOPMAaTUBHBIX NpaBUJl, PCINIaMCHTHUPYIOMIUX 3TU MPOLECChL
U, KaK CJEACTBHE, HEOOXOAMMOCTh YCTAHOBJICHHS OTBET-
CTBEHHOCTH 3a UX HapyuieHue. [Ipn aToM cieyer oTMETHTB,
4TO B COBPEMEHHOI1 cyneOHol npakrtuke PecryOnuku berna-
PYCB LIeNBIH psili HOPM, KOTOPBIE, TI0 MHEHHIO 3aKOHOATEIs,
JIOJDKHBI BJI€Yb YTOJIOBHYIO OTBETCTBEHHOCTh, TEM HE MEHEE,
HE HaXOAAT CBOCTO MPUMEHCHHS B CUJTY pa3/IMYHbIX O6CTO}I-
TENIbCTB, YTO SBISETCS OTHUM U3 I€CTPYKTHUBHBIX (JaKTOPOB
YTOJIOBHO-TTPABOBOM TIOJINTHKH.

3a OCHOBY HAIlIErO MCCIIEJ0BAHUs B3ST BPEMEHHOM IPO-
MexyToK ¢ 2015 mo 2020 rozpl. M3ydenne cyneOHOM mpakTH-
KM TI03BOJISIET, 110 HAIlIeMy MHEHHIO, BBIICINUTH KilacCU(pHKa-
LU0 0€3/IeWCTBYIOLIMX HOPM, B OCHOBE KOTOPBIX HAXOMSTCS:
a) CTeTIeHb HEMPUMEHUMOCTH HOPM B CyIeOHOI ITpaKkTHKe; 0)
MIPUYNHHOCTH HETTPUMEHUMOCTH HOPM.

C Touku 3peHust knaccudukaiuu HopMm OCOOCHHOM YacTH

VYronosHoro kozaekca Pecriyonukn benapycs (nanee — YK) o
CTEIIeHN UX HENPUMEHUMOCTHU B Cy/II€OHON MPAKTUKE MOYKHO
BBIJICIATH CIEAYIONIHIE TPYIITEL: a) HOpMbI OcOOeHHON YacTh
VYK, MoIHOCTHIO HE IPUMEHSIEMBIE B CyIeOHON NPaKTHKE; 0)
MOYTH HE MpUMeHsieMble (dnu3oandeckue) Hopmbl OcoOeH-
Hoii yactn YK; B) peaxo mpumensiembie HOpMbI OcobeHHON
yactu YK.

K mnepBoii rpynme Hamu OTHECEHbI HOpMbI OCOOEHHOI
gacti YK, BooOme He Hamenmmwe NMPUMEHEHHs B Cyned-
Hol mpakthke PecnyOmukn bemapycs 3a 2015-2020 rompr.
Ko BTOpOIi rpyImie HaMu OTHECEHbI HOPMBI, SITH30IUYHOCTD
MIPUMEHEHHSI KOTOPBIX B CyA€OHOW NMpAaKTHUKE HE MPEBBICH-
JIa IATH CIIy4aeB Ha MPOTSKEHUHU Beero nepuoja ¢ 2015 mo
2020 rogsl. K TpeTbeii rpymnmne oTHECEHBI HOPMBI, KOTOpBIE B
CyneOHOH MpaKTHKe MPUMEHSIINCE He 0oJiee MATH pa3 exe-
TOJJHO B T€UEHHE paccMmarpuBaeMoro neprona. CoOCTBEHHO
K Oe3neiicTByronM HopMam Ocobennoit yactu YK, mo Ha-
IIEMY MHEHHIO, CIIEyeT OTHECTH MEPBBIE JIBE TPYIIIIbI.

[IpoBenenHsplil HaMu MoAcYeT Mmokaszai, 4yTo u3 370 crareit
Ocob6ennoit yactu YK (¢ yueTom craTeid, JeKpUMHHATH3H-
poBanHbIX B 2019 Toy) B cymeOHOI mpakTHke PecmyOnmku
Bbenapyce He mpuMeHsioch 136 craTeid, 4To COCTABISIET IPH-
MepHo 36,7 % ot Bcero oobema Ocobennoit yactu YK. Dru-
30IM9eCcKH TpUMeHseMbIX ctareii OcobenHoil yactn YK B
2015-2020 romxy 6su10 0Koso 70, 9TO COCTABISIET IPUMEPHO
18,9 % obbvema Ocobennoii yactu YK. Takum obpazom, He-
MIPUMEHSEMbIE ¥ TIOYTH HE IMPUMEHSIEMBbIE (AMN30UIECCKHE)
B cyzeOHOM npakTrke HOpMBbI B niepuox 2015-2020 rona co-
craBuad 55,6 % ot Bcero konmmuectBa crareii OcoOCHHOM
gactu YK.

B kxaxjoM ciydae HENpPUMEHEHUs WM KpaiiHE PEelKoro
MIPUMEHEHUs CTaTell yroJOBHOTIO 3aKOHA KPOIOTCS pas3yiny-
HBIE, BEChMa CHeIU(pUIECKIEe TIPHIUHBL, 0€3 yueTa KOTOPBIX
OlIEHKa HCCIIeayeMOoro (peHOMEHa B IPUHIINIIC HEBO3MOKHA.

AHanu3 cyneOHOW CTaTHCTHKH MO3BOJISIET BBIJICIHUTH Ye-
TBIPE BHZA YTOJIOBHO-IIPABOBBIX 3aIIPETOB, YCTAHOBIEHHBIX
B Ocobennoii yactu YK, KOTOpbIe B CHITy Pa3IMYHBIX MPHU-
YHMH HE HaXOJST CBOEH peann3anuu B CyJeOHOM paKTHKe: a)
9KCTpaopIMHApHBIE; 0) Ka3yanbHbIC; B) TaTEHTHEIC; T') HEd(]-
¢exruBHBIe. COOTBETCTBEHHO, B IIEJSIX HACTOAIIETO HCCIIe-
JIOBAHMsI HAMHU BBIJICJICHbI M YEThIPE BUA HE MPUMEHSIEMbIX
B CyHeOHOH MpakTHKe, T.e. OE3IEHCTBYIOINX HOPM, 3aKpe-
IUICHHBIX B CTaThsix OcobeHnoit yactn YK.

1. DkcTpaoparHApHBIE HOPMBI — 3T0 HOPMBI OCOOCHHOM
gacti YK, K aKTHBanuu KOTOPBIX MOTYT IIPHUBECTH BO3MOXK-
HBIC TIPECTYIHbIC AESHHS, HE BCTPEUAIOIINECS B TEKYILCH
MIPaBOIPUMEHHUTEIBHON TPAKTUKE, HO MOTEHIMAJIbHO CIO-
coOHBIE IPOM30UTH B OyIymieM u 00Iagaromme B cirydae ux
COBEPIICHHSI BEICOKOH CTETIEHBIO 00IIECTBEHHOMH OMAaCHOCTH.
WHbIMK ciioBaMU, pedb HJET O HAJIMYUU 0COOBIX YCJIOBUH U
00CTOATENBCTB, KOTOPBIE OTCYTCTBYIOT B IIOBCEAHEBHOI CO-
[IUATILHON MPaKTHKE, OTHAKO MOTYT BOHUKHYTH B 9KCTPAOp-
JIMHAPHBIX, T.€. UCKIIIOUYUTEIbHBIX Clly4asiX. /laHHble HOPMBI
0051a/1a10T MOIIHBIMH ITPEBEHTUBHBIMU BO3MOKHOCTSIMHU JIJIST
TIPEIOTBPAIICHHS TAKUX HKCTPAOPIMHAPHBIX, HCKITIOUUTEIIb-
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HBIX CUTyalui.

OxctpaopauHapHbie HopMbl OcobenHoii yactu YK, kak
MIPaBUJIO, HOCSIT KOHBEHIIMOHHBIN XapakTep, T.€. IMPeIycMo-
TPEHBI MEXIYHAPOIHBIMH COTJIAIICHUSIMH, B paMKax KOTO-
poix PecniyOnnka Benapych B3sita cooTBETCTBYIOLIME 005133~
TEJIbCTBA TI0 KPUMHHAIN3AIMN AESTHUN, OTBETCTBEHHOCTb 32
COBEpIIEHNE KOTOPBIX YCTAHOBJICHA STHMH CTaThSIMH.

2. Kasyanbubie HOpMbI — HOpMbI OcobenHoit yactu YK,
BJIEKYII[€ OTBETCTBEHHOCTh TOJILKO B ONPEJEIICHHBIX CIIy-
yasx. [Ipu 3TOM, B OTIMYHME OT 3KCTPAOPAMHAPHBIX HOPM,
aHaJIN3 MPUMCEHCHUA Ka3yaJIbHbIX HOPM IIO3BOJISICT KOHCTaA-
TUPOBATh, YTO YCIIOBUS MPUYMHEHUSI OOLIECTBEHHO OMac-
HBIX TIOCJIE/ICTBHH CYIIECTBYIOT TOCTOSIHHO, OJHAKO OSTH
yCJIOBUSI OOBEKTHBHUPYETCSl B COBEPLICHHE MNPECTYIUICHUH
IIPY HAJIMYUH OMPE/IEJICHHBIX Ka3ycoB (cuTyarmii). JlesHus,
OTBETCTBEHHOCTH 3a COBEPILICHUE KOTOPBIX MPELyCMOTpEHa
JaHHBIMHU CTAaTbAMU, HC SABJISIOTCA O6bl'-IH])lMI/I JUI IIOBCCI-
HEBHOHM COLMAIILHOM NPAaKTHUKH, HO YCJIOBUS UIsl COBEpILIE-
HUSI IAaHHBIX JCSHUH B COIMAIBHON MTPAKTHKE ITPUCYTCTBYIOT
MIOCTOSIHHO.

[TprunHAMU CyIIECTBOBAHUS ITOCTOSHHBIX YCIOBHH, MO-
POXIAIOMIUX BEPOSATHOCTh BO3HHKHOBEHHS OOIIECCTBEHHO
OIIaCHBIX IIOCIICACTBUM ACSHUM, BIECKYILIUX YIOJIOBHYIO OT-
BETCTBEHHOCTh, MOTYT OBITh CIIeAyIOmHe: a) (pyHKIHOHH-
pYIOIIME MCTOYHHKH TOBBIIICHHONW OMACHOCTH (TPaHCHOPT,
MIPOMBILIICHHOE 00O0pYJOBaHUE, PaAJMOAKTHBHBIE W HWHbBIE
OTIacHBIC BEIIECTBA, OpyXkue); 0) MPOM3BOJACTBEHHBIEC TIPO-
LIECChI; B) MPHPOAHBIC TIpOIEecCh ((pHU3NIecKne, XHUMUYe-
ckue, Ouosoruueckue, Gpu3noIornuecKue); r) 0COOCHHOCTH
HEKOTOPBIX BHUJIOB MPO(ECCHOHATBHON AEATENHHOCTH U
JIOJDKHOCTHBIX 0OSI3aHHOCTEH.

3. JlarenTHBIE HOPMBL. B 1aHHOM ciydae peub uaeT o Hop-
Max, KOTOpble OOBEKTHBHO HEOOXOIUMBI U JOJKHBI B CHITY
9TOTO HAXOJIUTh HIMPOKOE NPUMEHEHHE, HO HE MCIONb3YyIOT-
Cd IO MMPUYNHE BBICOKOM JIATEHTHOCTH [leﬂHHﬁ, OTBCTCTBCH-
HOCTh 3@ COBEPIIIEHHE KOTOPBIX MPEIyCMOTPEHA ITUMH CTa-
TBSIMH.

3a KaXXIbIM CITy4a€M HCHPUMCHCHUA WU 3TTU30ANYCCKO-
ro nmpuMeHeHns HopM OcoOenHoit wactn YK, ycranasnmsa-
IOIIMX OTBETCTBEHHOCTH 3a AESHHS, 0013 aloIe BHICOKOM
CTETICHBIO JIATEHTHOCTH, CTOSIT BEChbMa pa3HOOOpa3HbIe MpH-
YHMHBI, 0€3 PACCMOTPEHUS KOTOPBIX OCMBICIIEHHE paccMaTpu-
BaeMOH IPOOIEMbI HEBO3MOXKHO.

4. Hesddekruabie HOpMBL. OIHUM H3 OOCTOSTENBCTB,
MIPEIOTIPECIISIIONINX OTCYTCTBHE B Cy[eOHOI NpakTHUKE AeN
Mo ToW wiau uHO# ctarbe Ocobennor yactu YK, sBisercs
HaJIMuue B HeM Hed(P(HEeKTHBHBIX YrOJIOBHO-TIPABOBBIX HOPM,
CpeIy KOTOPBIX CIEAYeT BBICTUTE: (PUKTHBHBIC (JIOKHBIE) U
Jie()eKTHBIE HOPMBI.

@OUKTHBHBIE YTOJIOBHO-IIPABOBBIE 3alPEThl CYIIECCTBY-
10T JIUmb Ha Oymare, (OpMambHO, W HE HAXOISIT CBOETO
NIPOSIBJICHUsI B TIPaBOBOM jeiicTBUTENbHOCTH. JIOKHOCTD
YTOJIOBHO-IIPABOBOTO 3allpeTa SIBJISETCS CJIEIACTBHEM €ro
COLIMAIILHOM HE 00YCIIOBIEHHOCTH, T.€. YCTAHOBICHHEM B 3a-
KOHO/IaTEJIbCTBE OTBETCTBEHHOCTH 3a ACSHHS, KOTOPbIE JIN0O
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OTCYTCTBYIOT B COLMAJIbHOW IPAKTHUKE IO OOBEKTUBHBIM
MIPUYHHAM, MO0 PUCYTCTBYIOT B COLIMAIILHOM IIPAKTHKE, HO
B CJIOKHMBIIMXCS COLUAIBHBIX, SJKOHOMHUECKHX, ITOIUTHYE-
CKHX M UCTOPHUYECKHX YCIOBHUSIX YTPAaTWIN OOLIECTBEHHYIO
OIIaCHOCTb, CBOMCTBEHHYO IIPECTYILICHUSIM.

JledexTHbIE YroJOBHO-NIPABOBBIE HOPMBI B OTIHYHE OT
(DMKTUBHBIX YTOJIOBHO-NIPABOBBIX HOPM 00Jaaf0T COLHAIb-
HOW 00YCIJIOBJICHHOCTBIO, HO E(EKThl PaBOBOI KOHCTPYK-
LUK TIPETIATCTBYIOT MX PEalu3allii B MPaBONPHMEHHUTEIb-
HOM MpPaKTUKE.

B Ocobennoii yactn YK cyuiecTBytoT HOpMBI, Oe3nei-
CTBHE KOTOPBIX B CyAeOHOW MPAaKTHKE OJHOBPEMEHHO 00y-
CJIOBJICHO KaK COIMAIbHO-COJICPIKATEIbHBIMI (DUKIHSIMH,
TaK 1 HOPMAaTUBHO-IIPABOBLIMU Zle(l)eKTaMI/l.

K HE3(h(heKTHBHOCTH YTOIOBHO-TIPABOTO 3ampeTa MOXKET
TIPUBECTHU 1 YCTAHOBJICHHE B YTOJIOBHOM 3aKOHE 3a COBEpIIIe-
HHUC OTACIBbHBIX HpeCTyl’[HeHl/Iﬁ HHU3KHX CaHKLII/Iﬂ IIpUu BBICO-
KOM YPOBHE TIPOLIECCYaIbHBIX, OPTaHU3AIOHHBIX U (PUHAH-
COBBIX H3/IEPIKEK.

OCOBEHHOCTHU KPUMHWHAJIMCTHYECKOI'O
HNCCIEJOBAHUA TOKYMEHTOB,
N3TOTOBJIEHHBIX CITOCOBOM
BECKOHTAKTHOM MMEYATH

Mopo3 M.A. (FUII)

B Hacrosimiee Bpems IpH COBEPIICHUH HPECTYIICHUH
UCIIOJIB3YIOTCSI COBEPIICHHBIE CIIOCOOBI MOJJICNIKN JIOKYMEH-
TOB, ¢ NPUMEHEHUEM HOBEHIIMX TexHonoruil. Hampumep,
M3TOTOBJICHHUE TIO/ICTBHBIX JOKYMEHTOB, YIO0CTOBEPSIOIINX
JINYHOCTh, MOJUTPAGUICCKHM CIIOCOOOM JTHOO0 ¢ MpUMEHE-
HUEM MHOTOIIBETHOH KOIMPOBAJIbHO-MHOXHUTEIBHON TeX-
HUKH B TPOW3BOACTBEHHBIX yCIOBHAX. [10100HBIH crocob
o0ecrieunBaeT BHICOKOE Ka4eCTBO TOJICIIKH, BBISBICHHE KO-
TOpO¥ TpeOyeT HaNYIHUs CTIeIHAIBHBIX TO3HAHNH.

D¢ PeKTUBHOCTD paccieoBaHus MPECTYIIICHUH, CBA3aH-
HBIX C ITTOJ/ICJIKON JIOKYMEHTOB C MCIIOJIb30BAHUEM CPEIICTB
OPTTEXHHKH, OINpPEACISIETCS] HaIUYHeM Hay4YHO-METO/H-
yeckol 0a3bl, HEOOXOMMMOM Ul TPOU3BOJCTBA CYIEOHBIX
OKCIIEPTHU3. OCHOBHBIM O6"I)€KTOM TCXHUKO KpUMHUHAJIUCTH-
YEeCKON IKCIIEPTU3BI JOKYMEHTOB SIBJISETCS MMChMEHHBIH 10-
KyMeHT. C HUM CBSI3aHBI BCE 33/1a4M KPUMHHAINCTHYECKOTO
ucciegoBaHusa JOKYMEHTOB, B TOM YHUCJIC, U3TOTOBJICHHBIX
crmocoOoM OeCKOHTAKTHOW TedaTu (0e3 MCIOoNb30BaHUS T1e-
YaTHOH (hOPMBI).

[Tox noOKyMeHTOM cielyeT NOHMMAarh JAEJIOBYIO Oymary,
TTOATBEPIKIAIOILYI0 KaKOH-T100 (hakT MM mpaBo Ha YTO-JTH-
60. B ropucnpyaeHIMn 1o JOKYMEHTOM TOHUMAIOT MHCh-
MEHHBIA aKT, COCTaBJIEHHBII B MPEAYCMOTPEHHON 3aKOHOM
(opme 1 yIoCTOBEPSIONIN (DaKTHI IOPUINUECKOTO 3HAYCHUS
(pokaeHue JuIa, Mody4eHre 00pa3oBaHus, TPYIOBOH CTaX
ut 1) [l,c. 10].

CyImecTByIOT pa3IHyHbIE CIIOCOOBI MEYaTH JTOKYMEHTOB.
CriocoObl TI€4aTH, KOTOpbIe HE TPEOYIOT TPAJANUIIMOHHBIX



neyaTHbIX (OpM, Ha3bIBAIOTCSI OCCKOHTAKTHOW IeYaThio.
TepMuH «OeCKOHTAKTHAsI TeYaTh)» MOSBHJICS KaK MPOTHUBO-
TTOJIOKHEIA crioco0y BRIBOJA WH(POPMAIIMN Ha Oymary C Imo-
MOIIBI0 MaTPUYHBIX NEYaTalomuX ycrpoiicTs. Mudopmarus
B TaKOM Cllydae o0padarbiBasiach 3JIEKTPOHHBIM CIIOCOOOM M
3aTeM IIPH ITOMOIIHM Kpacsiieil JIEHTH! IepeHoCHIIach Ha 3a-
TeyaTbIBaEMBbIil MaTepHall yIapHBIM KOHTAKTHBIM CIIOCOOOM.

Ha cMeHy KOHTaKkTHBIM CHCTEMaM MpUILEN 3JIeKTpodo-
TorpauIecKkuii crmocod medyatH, B KOTOPOM H300pakeHHe
(dbopMupyeTcs Ha HMPOMEKYTOYHOM HocHTene — OapabaHe,
MOKPBITOM clioeM QoTonoaynpoBoaurka. Ha 3anucannoe Ha
HEM CKpBITOe (HEBUANMOE) H300paXKeHNE HAHOCUTCS TOHED,
rocje 4ero n3o0pakeHHe nepeHocurcst Ha Oymary. Takum
00pazom, IpH Nevyary MpOUCXOAUT repeaada HHPOPMAIIHH C
Hocutens Ha Oymary. Uapopmanus nepeHocuTes 6e3yaapHo,
C HU3KHMM JIaBJICHUEM, TIOATOMY IeyaTh Ha3bIBACTCS OCCKOH-
TaKTHOH [2, c. 56].

B03MOXXHOCTH KPUMUHAINCTHYECKOTO UCCIIEOBAHUS J10-
KyMEHTOB, BBITIOJTHEHHBIX CITOCOOOM OECKOHTAKTHOM reyar,
BO MHOI'OM 3aBHUCAT OT Pa3sBUTUA TAKUX CMECIKHBIX HAYK, KaK
¢u3nKa U XMMHsL, CBOEBPEMEHHOIO BHEIPEHUSI X WHHOBA-
LU B MPAKTHKY TEXHUYECKOTO MCCIIET0BAHMS JTOKYMEHTOB,
a TAaKKE€ IMOJHOTHI U aKTYaJIbHOCTU CBe}leHHﬂ, IpeaocTaBiid-
eMBIX CyIeOHO-IKCIIEPTHBIM YUPEIKICHUSIMH, OCYIIECTBIISIO-
IIMMH BBIITYCK TIEYaTHON TPOYKIIHH.

J1s1 4eTKOro MOHUMAaHMs [IPOLECCOB, IPOUCXOAAIIUX IIPU
M3TOTOBJICHHH JOKYMEHTOB, BBIIOJHEHHBIX 0€3 NCIIONb30Ba-
HUSI TIGYaTHBIX (POPM, HEOOXOMMO YSCHHTh Pa3rpaHUICHUS
MEX/y 3HAKOIeUaTaroIUMI yCTPOHCTBAMH, KOITUPYIOINMHU
YCTPOWCTBAMU U CPEICTBAMH MOJUTPAPHUIECKOTO THPAXKHU-
POBaHMS IOKYMEHTOB.

Cnoco6 momJienKu JOKYMEHTOB SIBJISIETCSI OJJHUM U3 HMH-
TerpaJIbHBIX [apaMeTPOB, HMEIOIINX HEIOCPEICTBEHHOE
OTHOIIIGHHE K ITPOIIECCY MX M3rOTOBIEHHs. Bribop crocoba
TIO/JICIIKU OOYCIJIOBIICH HAJIMYUEM y CyOBEKTa MOIXOASIINX
MaTepHajoB U 00OPYIOBAaHUS, a TAKXKE €ro mpodeccnoHa b-
HBIMH HaBBIKAMU M KPUMHHAIBHBIM OTIBITOM.

B nucnosunuy yroaoBHO-IIPABOBBIX HOPM, IIPElyCMAaTpu-
BAIOLINX OTBETCTBEHHOCTH 3a M3TOTOBJICHHE B EJSIX COBITA
WIN COBIT MOAJEIBHBIX JACHEKHBIX 3HAKOB, IIEHHBIX OyMar,
JIOKYMCHTOB, OJIAHKOB, HE YIIOMUHACTCS TAKOW OOBCKTHBHBIH
MPU3HAK COCTaBa IPECTYIUICHHs, KaK CIIOCO0 MOISNIKH, TI0-
CKOJIBKY JTFOOOH SIBIISIETCSl IPECTYNHBIM. YTOJOBHOE IIPaBo,
MOAYEPKUBACT

N. M. Jly3rus, «KOHCTPYHPYET COCTaBbl OTHENIbHBIX BH-
JIOB TIPECTYIUICHHUH, ONUpAasiCh Ha OMBIT CyJAeOHOH U cien-
CTBEHHOH MPAKTHKH, HO a0CTparupysch OT KOHKPETHBIX CIIy-
qaeB» [3, c. 94].

[Ipouecc wnccnenoBaHMs JIOKYMEHTOB, H3TOTOBIICHHBIX
Croco0OM OECKOHTaKTHOM TIe4aTd, HPEICTaBIsIeT COo0oii
Pa3HOBUIHOCTb IPAKTUYECKON YEIOBEUECKOM MAESITEIbHO-
CTH, JAaHHBIA Iporecc o0JagaeT YepTaMH MBICIUTEIBHOTO,
103HABATENLHOTO ITporecca. [Ipy mpou3BoaCTBE IKCIIEPTHU3EI
JOKYMEHTOB, H3TOTOBJIEHHBIX 0€3 MCIIOJIb30BaHMs IIE4aTHOM
(OpMBI, peIaroTcsl CTOSIINE TIepea Hel 3a7adu, MPUMEHSs

OT/ICNIbHBIC METO/IBI M TEXHUKO-KPUMHHAINCTHYECKUE Cpel-
CTBa UCCJICAOBaHMs, UCTTOJIb3Yys JaHHbIC CCTCCTBCHHBIX, TEX~
HUUYECKHUX, MATEMAaTUIECKNX, TYMaHUTAPHbBIX ¥ HHBIX HayK.

MeTtozbl cyneOHO-3KCIEPTHON AEATEILHOCTH MO UCCIIE0-
BaHUIO JOKYMEHTOB, U3TOTOBJICHHBIX CIIOCOOOM OCCKOHTAKT-
HOW TI€YaTH, TPEICTABIAIONINE COO0H CHCTEMBI NeHCTBUH 1
oTieparyii Mo PEHIeHUI0 MPAKTHYECKUX IKCIEPTHBIX 3a/ad,
0a3upyroTCcsi Ha COOTBETCTBYIOLIMX Hay4HBIX MeTonax. Cie-
JTOBATENFHO, B IPAKTHIECKON CyAeOHO-OKCIIEPTHON JIeSTeIh-
HOCTH MOTYT IIPUMEHSITHCS T€ K€ METOJIBI, YTO M B HAyYHOM
WCCJIEJIOBAaHNH, €CIIM MX HCIIOJIb30BAaHHE HE MPOTUBOPEUUT
TpeOOBaHMSAM 3aKOHHOCTH M 9TMYECKUM HOpPMaM, T.€. OTBE-
YaIOT MPHUHIINITY JIOITyCTUMOCTH.

CI/ICTeMy METOH0B, INMPUMEHACMBIX IPU HCCICTOBAHUUN
JIOKyMEHTOB, H3TOTOBJICHHBIX CIOCOOOM OECKOHTaKTHOM TIe-
YaTH, MOXKHO TPEJICTAaBUTh COBOKYITHOCTBIO YETHIPEX IPYIII
METOJIOB: BCEOOIIMI TNAIEKTUYECKUIT METO/I; O0IIeHAy YHbIE
METO/IbI; YACTHBIE METOJIbI; CTIeINaIbHBIE METOMHI [4, C. 44].

CyneOHast »KclepTH3a IIOCTOSHHO pa3BUBACTCS ITyTEM
CO3/1aHrs HOBBIX U COBCPHICHCTBOBAHUA HMCIOLIUXCA ME-
TOAMK MCCIIEAOBAHMUS U HAXOMUT BCE OOJbIIEE MPUMEHEHNE
B Cy/neOHO-CIIe/ICTBEHHOW MpakTHKe. PacrnpocTpaHeHHBIM
BUAOM 3KCHEPTU3 ABJIACTCA TCXHUKO KPUMHUHAJIUCTUYCCKASL
9KCIIEPTH3a IOKYMEHTOB, B TOM YHCIIE BBITIOJIHEHHBIX CIIOCO-
Oamu OECKOHTAaKTHOM TIeYaTH.

MeTOIll/IKa ucciegoBaHusa JOKYMEHTOB, HM3IOTOBJICHHBIX
crocodamMy OECKOHTAKTHOM IedaTH, UMEET CBOM 0COOEHHO-
CTH:

1) 3axirodaeTcst B caMOM IIPOLECCe MedaTH, PU KOTOPOM
YaCTO TOJIy4aroT OTTUCKH OTIAMYHBIE JPYT OT Jpyra, 4TO B
TIOCJIEACTBUH 3HAYNTEIBHO 3aTPYyAHSACT IPOBEICHNE U/ICHTHU-
(UKAIIMOHHBIX UCCIICIOBAHNUN;

2) TIpY MCTIONB30BAHNHT OECKOHTAKTHBIX CITOCOOOB TIeYaTH
MOKHO ITOJTYYUTH OOJBIINE UCKAKEHHS B BOCTIPOM3BEICHUH
OpHTHHAIA;

3) dopmupoBaHe N300paKeHNUS MPOMCXOIUT HETOCPE-
CTBEHHO C KOMITBIOTEPA;

4) nzoOpaxenne GopMHpyeTcsi Ha CHEUUATbLHON MpoMe-
KYTOUHOH TTOBEPXHOCTH, a TAKKe MPSMBIM HAHECCHNEM Kpa-
CSIIIIETO BEIECTBA Yepe3 NCIIOHUTEIIFHOE YCTPOICTBO.

[Tpu odopmieHNH 3aKIIOYEHHs AKCIepTa JOIyCKaeTCs
pa3MelieHne MUTIOCTPAaTUBHOTO MaTepHaia ¢ HMCHONb30Ba-
HUEM cpeicTB IH(POBOIl (oTorpaduu Mo TEKCTy camMoro
3akmroueHus [S]. 3akioueHne dKCrepTa Mo MCCIeI0BAHUIO
JIOKyMEHTOB, M3TOTOBICHHBIX OECKOHTAKTHBIMH CIIOCO0aMHU
TrieyarH, Juist OoJbIIel HalIsTHOCTH HEOOX0IMMO MILTIOCTPH-
poBark (orocHUMKaMH, O(GOPMIICHHBIMH B BHJIE (OTOTA-
OmH1I, KOTOPBIE SBIISIOTCS COCTABHON YaCThIO 3aKIIIOUCHUS.
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COIUAJIBHO-ITPABOBBIE CPEJCTBA
BOPbBbI C HAPKOMAHHUEN 1 HE3AKOHHBIM
OBOPOTOM HAPKOTHUKOB

Ilpasowkosa E.H. (BHII, I'poono)

B camom o0mieM cMmpIciie HE3aKOHHBIH 000pPOT HAPKOTH-
YECKUX CPEJICTB, TICUXOTPOIHBIX BEIIECTB, UX MPEKYypPCOPOB
1 aHaJIOTOB (Jajiee — HAPKOTUKOB) — ATO OCYIIECTBIIseMast
B IIOOANBHBIX MacImTabax HEe3aKOHHAs KOMMepdecKas Je-
STEJIFHOCTD, BKJIIOYAIOMIAsi B ce0sl KyJIbTHBUPOBAHUE, U3T0O-
TOBJICHHE, PACIIPOCTPAHEHHE U COBIT BEIIECTB, MOJIIaIar0-
VX TTO0]T ICHCTBHE 3aIPETUTEIHHBIX 3aKOHOB O HAPKOTHKAX.

He3zakoHHBIIT 000pOT HapKOTHKOB BJIEYET 32 COOOH MHO-
TOYNCIIEHHBIE HETaTHBHbIE MocieAcTBUA. OTHMM M3 HHUX
SIBIISICTCSL pacIpoCTpaHeHne HapkoMannd. CamMo Hammdue
HApKOTHKOB, & UMEHHO HMX JOCTYIIHOCTh B IPHOOPETEHUH,
BO3MOKHOCTH M3TOTOBJICHHS WU TOTPEONCHUS, SBIACTCS OC-
HOBHBIM OOCTOSITEITECTBOM, CIIOCOOCTBYIOIIMM HapKOTH3a-
LUK HaceseHus. 3aboieBaHie HAapKOMaHUU, KpPOME HeraTnB-
HBIX MEIWIHUHCKUX, TPUBOAUT M K OMACHBIM COIHAIBHBIM
MTOCIIEICTBUAM (HAIMYHE Psila COMAaTHIECKUX 3a00IeBaHUN
y HallMEeHTOB, HU3KUI MPOLEHT TPYIOBOM 3aHATOCTH, BBICO-
Kas 4aCcTOTa KpUMHUHOTEHHOTO OBEACHHUS U CyIUMOCTEH, Ha-
PYIICHNE CEMEHHBIX CBSI3EH).

Cunraercs, 4yTO MO CTEIEHH BaXHOCTH NpoOiieMa He3a-
KOHHOTO 000pOTa HApKOTHKOB M HApKOMaHHWU CpaBHUMA C
poOIEeMOil pacTIipoCTpaHEHUS MEXITYHAPOITHOTO TEPPOPH3-
Ma.

CrnenyeT oOpaTuTh BHUMaHHUE, YTO HAIle TOCYIapCTBO TO-
CTOSTHHO COBEPIICHCTBYET IEPEUCHb MEp MPOTHBONCHCTBUS
HE3aKOHHOMY 00O0pOTY HAapKOTHKOB, HO TAaKXXe SIBHO U TO,
YTO Takas paboTa He JOJDKHA OCTaHaBIHUBaThcA. CTaTUCTHKA
MTOKA3bIBACT, YTO KONMYECTBO OCYXKICHHBIX 3a IMPECTyIIIe-
HUSI, CBS3aHHBIE C HE3aKOHHBIM 00OPOTOM HApKOTHYECKHX
CPEICTB, NMCHUXOTPOIHBIX BEIIECTB, MX MPEKypCOPOB U aHa-
moroB B bemapycu yMmeHbIaeTcs, HO Takue TCHACHIINH HE
YCTONYMBBI.

B Pecnybmuke bemapych CHM3WIOCH KOJUYECTBO OCY-
JKIEHHBIX 10 cTaThsiM 327-332 YronoBHoro koiekca Pecny-
onmkn benapycs (nanee — YK) B nepsoii nmonosune 2021 r.
[0 OTHOIIEHHIO K mepBoil monosuue 2020 1. Ha 15,2 %. B
YaCTHOCTH, B niepBoi nosnoBuHe 2021 . mo ct. 327-332 YK
3a COBEpIICHHE NPECTYIUIEHUH, CBSA3aHHBIX C HE3aKOHHBIM
000pOTOM HAPKOTUKOB, OCYXJIeHO 881 (B MepBOi MOIOBUHE
2020 . — 1 039 mwr). OgHAKO KOMUYECTBO TPECTYIUICHHIH,
CBSI3aHHBIX C HE3aKOHHBIM 00OPOTOM HAapKOTHUKOB, COBEp-
IICHHBIX TPYMIION JHI, yBenudmiock Ha 55,1 % (¢ 69 no
107), a B cocTaBe OpraHM30BaHHOW TPYIIHI — B 5,5 paza (c
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11 mo 60). 3a mepBbie Tpu Mecsa 2021 . 6s110 BO30YKICHO
277 (8 2020 romy — 180) yronoBHBIX fies1 B oTHOIIEHUH 216 (B
2020 romy — 148) muI, MpHUYaCTHEIX K HE3aKOHHOMY 000po-
Ty HapPKOTHKOB C HCIIOJIb30BAHUEM Pa3INuHBIX BEO-pecypcoB
[1].

Taxum o6pa3oM, HEOOXOAMMO YKa3aTh Ha JIBE TPOOIEMEI,
CBSI3aHHBIC C HE3aKOHHBIM 00OPOTOM HApKOTHKOB, KOTOPBIC
TpeOyIOT He3aMeUIUTENBHOTO pelleHus. Bo-repBbIx, BoBiIe-
YEHHE B MPECTYNHYIO AEATEIHHOCTh HECOBEPIICHHOIETHUX
U MaJIOJIETHUX. BO-BTOpPBIX, MCIIOIB30BaHME ISl COBEpIIIe-
HUSI TAaKUX NPECTYIJICHUH HOBBIX HH(OPMAIIMOHHBIX TEXHO-
JIOTUH.

B Pecny6imke benapych co3nana Hajie)xxHast ipaBoBast Oc-
HOBa 15l OOpHOBI C HE3aKOHHBIM 00OPOTOM HAapPKOTHKOB M
pactpoctpaneHueM HapkomaHuu. B 2012 r. ObuT IpUHAT U
TIOCTOSTHHO COBEpIICHCTBYeTCs 3akoH Pecrryonmku benapych
«O HApKOTHYECKUX CPEJICTBAX, MCUXOTPOITHBIX BELIECTBAX,
UX TIpEeKypcopax U aHajgorax» [2].

B 2014 r. Ob11 npussT dexper [Ipesunenta Pecryonuiku
Benapyce Ne 6 «O HEOTIOXKHBIX Mepax 10 IPOTUBOAEHCTBUIO
HE3aKOHHOMY 000pOTy HapKOTHKOB [3].

B VYromosnom kozmekce Pecryomuku benapycs mpen-
YCMOTpEHa CHCTEMa HOPM, yCTaHaBJIMBAIOLIMX YTOJIOBHYIO
OTBETCTBEHHOCTH 3a NMPECTYIUICHUS], CBI3aHHbIE C HE3aKOH-
HBIM 000POTOM HAPKOTHYECKUX CPEZCTB, ICHXOTPOIHBIX Be-
IECTB, UX MPEKYPCOPOB U aHAJIOTOB.

B yacTHOCTH, yCTaHOBIJIEH YTrOJOBHO-IIPABOBOM 3alpeT Ha
HE3aKOHHBIH 000pPOT HApKOTHYECKUX CPEJCTB, IICHXOTPOII-
HBIX BEIIECTB, UX MPEeKypcopoB u aHanoroB (cT. 328 YK),
HE3aKOHHOE IMEepEMEIeHNE Yepe3 TaMOXKCHHYIO TPaHHILy
EBpaswuiickoro skonomuueckoro coro3a m (mm) locymap-
CTBCHHYIO TrpaHuily PecnyOnuku Bemapych HapKOTHYECKUX
CPE/ICTB, MCHUXOTPOINHBIX BEIIECTB JHOO HMX IMPEKypCcCOpOB
i aHanoroB (ct. 328-1 YK), He3aKOHHBIC TIOCEBBI U (HJIH)
BBIpAIIMBAHKE PACTCHHUI 10O rPprUOOB, COIEPIKAIIUX HAPKO-
TUYECKHE CPE/ICTBA MJIM IICHXOTPOITHBIE BemecTBa (cT. 329
VK), Hapymenue npaBmiI OOpamieHusi ¢ HapKOTHYECKUMHU
CpPE/ICTBAMH, TICUXOTPOITHBIMH BEIECTBAMH, MX MPEKypCOo-
pamu u aHanmoramu (cT. 330 YK), ckitoHeHHE K TOTPeOIeHHIO
HapKOTHYECKHUX CPEJICTB, TICHXOTPOIHBIX BEIIECTB WIIM HX
anasoroB (ct. 331 YK), npenocraBienne momenieHui, op-
raHu3anus 100 CopepKaHue TPUTOHOB JUT U3TOTOBIICHUS,
nepepaboTKH U (MiIN) TTOTPeOICHNST HAPKOTHYECKUX CPE/ICTB,
TICUXOTPOIIHBIX BEUIECTB, HX aHAJIOTOB MJIM JPYTHX OlypMa-
auBatomux BemiecTB (332 YK) [4]. B YroinoBHOM Komekce
TaK)K€ YCTAHOBIICHBI JIOCTATOYHO CcIienuduieckne Mepbl
0OOpHOBI ¢ HE3aKOHHBIM 00OPOTOM HAPKOTHYECKHX CPE/ICTB,
MICUXOTPOIHBIX BEMIECTB, UX MPEKYpPCOPOB M aHaioros. B
YAaCTHOCTH, YCTAHABJIMBAIOTCS CIICIHAIBHBIC OCHOBAHUS
0CBOOOX/ICHHSI OT OTBETCTBEHHOCTH IJIsl HEKOTOPBIX y4acT-
HHUKOB HE3aKOHHOTO 000pOTa HApKOTHYECKUX CPEJCTB MPH
YCIIOBUY BBITIONTHEHUSI MU PSAa TMO3UTHUBHBIX MOCTKPUMH-
HaJIBHBIX JICHCTBUI, TaKuX Kak, Harpumep, A00pOBOJIbHAS
caJa 3amperieHHbIX cpeactTs [5, c. 128-131].

B Pecnybmuke benapych mpeaycMOTpeHBI MEphl aaMu-



HUCTPATHBHOW OTBETCTBEHHOCTH 3a HE3aKOHHBIC YIOTpE-
OieHre, 00OPOT HAPKOTUYECKUX CPEICTB, ICHUXOTPOITHBIX
BEIIIECTB, UX aHAJIIOTOB M MPEKYPCOPOB. AJIMUHUCTPATHBHbI-
MU TPABOHAPYIICHUSIMH SIBJISIOTCS HE3aKOHHBIE TIOCEB HIIH
BBIPAIMBAHUE PACTCHHUI WM IPUOOB, CONEPIKAIIUX HAPKO-
TUYECKHE CPEACTBA MM MCUXOTPOMHEBIe BemecTsa (cT. 17.1
KoAITl), pacniutie ankorojbHbIX, CIa00aIKOTOIbHBIX HAIIHT-
KOB WJIM IIMBaA, HOTpeGﬂeHI/le HapKOTUYECKUX CPEIACTB, MCU-
XOTPOIIHBIX BEIECTB MM UX aHAJIOTOB B OOII[ECTBEHHOM Me-
cTe ubO MOsIBIEHHE B OOIIIECTBEHHOM MECTE UITH Ha paboTe
B coctosinuu onbsHenus (cT. 19.3 KoAlIl) [5].

Ha Ha B3misij, HY)KHO POJOJDKUATH aHAITM3 CTATUCTHYC-
CKUX JIaHHBIX, 3aKOHOJIATEIILCTBA U HAYYHBIX UCCIICAOBAHUI
Mo mpobieMaM MPOTHUBOACHCTBHSI HE3aKOHHOMY 00O0pOTY
HApPKOTHKOB, a TAKXKE M3yUeHHUE 3apyOeIKHOTO OIBITA 110 Mpa-
BOBBIM BOIPOCaM MPOTHBOJEHCTBHS HapkomaHuu. [ocymap-
CTBCHHBIMH OpraHaMH HE JOJDKCH MPEKpallaThCs aHau3
3 PEeKTUBHOCTH JEATEILHOCTH HAIIMOHANBHBIX CTPYKTY,
HAMpaBJIeHHO Ha OOPHOY C HE3aKOHHBIM 00OPOTOM HAPKO-
TUYECKUX CPEACTB, 000OIICHUE MPAKTUKH MPUMCHCHUS 3a-
KOHOJ/IaTEJIbCTBA, PEerIaMEHTUPYIOIIEro 000pOT HapKOTHYe-
CKHX CPEJICTB.

CIIMCOK HCIOJIbB30BAHBIX NCTOYHNKOB
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MHTETPal[{H MPaBOBBIX CHCTEM M MHTCPHAIMOHAIN3ALNHE KPUMHHAIBHBIX
yrpos: ¢6. Hayd. Tp., 2017. — C. 128-131.

O COBEPHIEHCTBOBAHUH
3AKOHOJIATEJIbCTBA OB YI'OJIOBHOM
OTBETCTBEHHOCTH 3A HAPYIIEHUE

ABTOPCKOI'O ITPABA, CME’KHBIX ITPAB 1
MPABA ITIPOMBIIIJIEHHO COBCTBEHHOCTH

Ilpyonuxosa T.A. (EHII, Mozunes)

Amnamms cocrana cT. 201 YronmoBHoro Komekca Pecmy0mm-
ku benapycs (nanee — YK) mo3Bosnsier ToBOPUTE O TOM, UTO:
BO-TICPBLIX, UCIIOJIB3YyEMas B HeH TEPMHUHOJIOI'US HE OTBC-

gaeT TpeOOBaHMAM 3aKOHOIATEIHCTBA 00 MHTEIUICKTYaIEHON

COOCTBEHHOCTH;

BO-BTOPbIX, IIPEYyCMOTPEHHBIMU B JIAHHOM CTAThE COCTa-
BaMM OXBau€HbI HE BCE OOBEKTHI MpaBa MHTEIUIEKTYaIbHOM
COOCTBEHHOCTH, HE YUTEHBI HOBBIE CITOCOOBI HCIOIB30BAHUS
MIPOM3BEACHHMH, TOSBICHUE KOTOPHIX OOYCIIOBJIEHO OOIIUM
pa3BUTHEM HayKH, TEXHUKHU H TEXHOJIOTHH (BKJIIOYAs HCIIONb-
30BaHHUE B INI00ATBHON KOMITbIOTEpHOU ceTn VIHTEpHEeT);

B-TPETbUX, OTCYTCTBYET KOHKpeTh3alus u quddepenima-
IIUsI COCTABOB IPaBOHAPYIIEHNH, YTO YCIOKHSIET X IIPHMe-
HEHHE Ha TPaKTUKE, HE B TIOJIHON MEpe MCIIONb3yeTCsl aMuU-
HUCTpaTUBHAA NPCrOANIUA.

PaccmoTpuM ykazaHHBIE BOIIPOCHI OoJee ToIpoOHO.

B nasBanuu ct. 201 YK ucnone3yrorcs NoHATHS «aBTOP-
CKHe, CMEXHBIC TIpaBa U MPaBO MPOMBIIIIEHHONW COOCTBEH-
HocTH». CHcTeMa NpaBa MHTEIUIEKTYaIbHOW COOCTBEHHOCTH
NIPE/ICTaBICHA JIByMsI MHCTUTYTaMH: aBTOPCKOTO IpaBa |
cMexHbIX mpaB (1. 61 I'paxkganckoro koaekca Pecmyomuku
Benapycs (manee — ['K)) u nHCTHTYTOM IIpaBa MPOMBIIIICH-
Hoit coberBennoct (1. 62 I'K). IIpaBo mpoMbIILIEHHOM
COOCTBEHHOCTH B CBOIO OYEpEAb IOJpPA3ACIETCS Ha TPH
CYyOMHCTUTYTa: NATEHTHOE IPaBO, CyOMHCTHTYT IIPABOBOM
OXpaHbl CPEJICTB MHIMUBH/IYAIN3AIMN YYaCTHHKOB I'PaskKaaH-
ckoro o0opoTa (MX TOBapoB, paboT, yCIIyr) U CyOMHCTUTYT
MIPaBOBON OXpPaHBI HETPAIUIIMOHHBIX (MHBIX) OOBEKTOB Ipa-
Ba MHTEJUICKTYalIbHOU COOCTBEHHOCTH [ 14, ¢. 19].

Vkazanue B Ha3BaHuU U cocTtase cT. 201 YK cooTBeTcTBY-
IonmX OOBEKTOB TpaBa TPOMBIIUICHHONH COOCTBEHHOCTH
MO3BOJINT BKJIFOYUTh TaKHE HEOXBAYCHHBIC OOBEKTHI, KaK
CpeacTBa HWHAMBHAYaAJIU3allMW YYAaCTHUKOB TI'PaXIAaHCKOIO
obopora (ux ToBapoB, padoT, ycuyr). [lomaraem Takxe, 9To
1eniecoo0pasHo ObIIO OBl pa3JeNieHne cOCTaBOB B OTHOIIIE-
HUM HM300pPETEHMH, TIOJIE3HBIX MOJIEJNeH, MPOMBIIICHHBIX
00pasIoB, C OMHOW CTOPOHBI (PE3yNIbTATOB WHTEIUICKTYab-
HoW nesitenbHOCTH — PUJI), M TOBapHBIX 3HAKOB (3HAKOB 00-
CITy>)KHBaHUsI), HANMEHOBAHUI MECT IIPOUCXOKICHUS TOBapa
1 (PUPMEHHBIX HAaUMEHOBAHMH, C JIPyroil (He SBIISIOMIMXCS
PUJ). Takas nuddepeHnualys cocTaBOB NPECTYIIICHUH B
OTHOIICHUN DPa3IMYHBIX TPy OOBEKTOB IMpaBa IPOMBIIL-
JICHHOH COOCTBEHHOCTH IMOBBICUT 3(h(hEKTUBHOCTH W paIio-
HaJIbHOCTh YCTaHOBJICHHUSI OTBETCTBEHHOCTH IO paccMarpu-
Ba€MbIM IMPECTYIIJICHUAM.

B 3akiroueHre MOKHO 0003HAYNTh CIEAYIONINE HAlpaB-
JICHUSI COBEPILICHCTBOBAHMS 3aKOHOJATENLCTBA, YCTAHAB-
JIMBAIOIIEr0 OTBETCTBEHHOCTh 3a IIPECTYIUIEHHsS B cdepe
WHTEIUIEKTYaTbHON coOcTBeHHOCTH. [Ipencrapnsercs HeoO-
XOZANMBIM:

— YHU(HUUUPOBATh TEPMHHOJIOTHUIO MOJIOXKEHUH, yCTaHaB-
JIMBAIOIINX YTOJIOBHYIO OTBETCTBEHHOCTH 3a MPECTYIUICHUS
B cepe MHTEIUICKTyalbHOW COOCTBEHHOCTH, C 3aKOHOJA-
TenbeTBOM PecnyOnuku benapycs B naHHO# chepe;

— muddepeHIpoBaTh COCTaBbl aIMIHUCTPATUBHBIX TIpa-
BOHAPYIICHUH ¥ YTOJOBHBIX MPECTYIUICHHH B 3aBUCHMOCTH
OT KaTeropui NnpaBoHapyLICHUH U OOBEKTOB IpaBa MHTEI-
JIEKTyalbHONH COOCTBEHHOCTH, B OTHOIICHUH KOTOPBIX OHHU
COBEPIIAIOTCS;
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— PACHIMPUTH OCHOBaHMs INPHMEHEHHs YTOJIOBHOHM OT-
BETCTBEHHOCTH: 33 HapyLIEHUs! B UH(OOPMAI[OHHBIX CETSIX;
B OTHOIICHWH HEOXBAYCHHBIX OOBEKTOB MpaBa MHTEIUIEKTY-
aIbHON COOCTBEHHOCTH; B OTHOLICHUH JICSTHUH, NPUPaBHEH-
HBIX 3aKOHOM K HapyIIEHUSIM aBTOPCKOTO MpaBa M CMEXHBIX
pas.

Cremyer OTMETHTB, YTO OCHOBHBIE OOBEKTHI ITPECTYyILIC-
HUIl NpU HapyLICHUH aBTOPCKUX, CMEXHBIX IpaB M IIpaBa
MIPOMBIIIIEHHON COOCTBEHHOCTH UMYILIECTBEHHOTO XapaKTe-
pa ¥ JIMYHBIX HEMMYIIECTBEHHBIX TIPaB aBTOPA Pa3lInuHbI, B
CBSI3U C YEeM CJIelyeT BHECTH COOTBETCTBYIOIINE N3MEHEHUS
B YTOJIOBHBIH 3aKOH, NPEIYCMOTPEB COOTBETCTBYIOMINE CO-
CTaBbl IPECTYIUIEHUI B pa3In4HbIX r1aBax YK.

[lo HamemMy MHEHHIO, HEOOXOIMMO paccMaTpHUBAEMbIE
mpecTyeHns BeIAeTuTh B T1. 251 YK «IIpectymnmenus mpo-
TUB TIpaB WHTEIUICKTYAIbHOH COOCTBEHHOCTH», B KOTOPOH
OyleT mpemycMaTpuBarhCsl OTAeiHbHas CT. 2611 mo 3ammre
HEMMYIIECTBEHHBIX TpaB aBTOPOB. [lucno3nuiyy qactei 2 u
3 cr. 201 YK, oxpansrone UMyIIeCTBEHHBIE MTpaBa (KOTO-
pble peanu3yroTcst B cepe IKOHOMUUECKOH JIeSITENbHOCTH),
CUUTAEM 11€JIeCO00PA3HBIM BBIJICIUTE B OTICIBHYIO CTATHIO
«Hapymenne MMyNIECTBEHHBIX TIpaB Ha pe3yJabTaThl HH-
TEJUIEKTYaJIbHOTO TpyJa» U nmomecTtuthb ee B m1. 251 YK (ct.
2622), m1n6o ke COOTBETCTBYIONINE CTAaThbU IPEITyCMOTPETh B
1. 25 VK «lIpecTtymnienus mpoTUB NOPsIKA OCYLIECTBIECHUS
SKOHOMUYECKOH 1EATEIbHOCTIY.

[IpeTBOpeHne B KN3Hb yKAa3aHHBIX U3MCHEHHUN TTO3BOJINT
paspemuTs MpolIeMbl TPaBONPUMEHHUTEIFHONH TPAKTHKU
MIPABOOXPAHUTENBHBIX OPTaHOB B YaCTH, Kacarouleics pea-
nmm3anuy HopMm YK, 1 yCTpaHHUTh CyIIECTBYIOLIHE TPOOEIIBI B
JIEHICTBYIOIEM 3aKOHOATEIbCTBE.

CIIMCOK HCIOJIbB30BAHHBIX NCTOYHNKOB
1. SInarukoBa, E. TeHaeHUMH COBEPILICHCTBOBAHMS 3aKOHO/ATENILCTBA,
YCTaHABIMBAIOIIETO aJMUHHUCTPAaTHBHYIO U YTOJIOBHYIO OTBETCTBEHHOCTDH
3a HapyIIeHus B chepe HHTEUICKTyanbHoi cobctBeHHoCTH / E. SlHTHKOBA,
A. I'pubxo // UnTeiexryanbHas codocTBeHHOCTh B benapycn. — 2013, — Ne
4.-C. 18-22.

«YACTHOE MHEHUME» JIMLIA, PAHEE
HPOBOAUBIIEI'O PACCJIEJOBAHUE 110
HEPACKPBITOMY INIPECTYIIVIEHUIO
MPOMJIBIX JIET, KAK CPEACTBO
MUWHUMM3AIIMA JJATEHTHOM
KPUMMHAJIMCTUYECKHU 3HAYUMOM
NH®OPMAIINN

Pomanwk /I.A. (FHII)

PabGora cnenmoBarens Mo HEPACKPHITHIM IMPECTYIUICHUSIM
MMpOHUIBIX JIET, KaK IpaBUJIO, OCJIOKHCHA OI'PaHUYCHHBIM
00beMOM HMH(OPMAITHH, CIIOCOOCTBYIONMIEH PACKPBHITHIO U
paccieloBaHUI0 MPECTyIUICHn. B Hayke KpUMHHAINCTH-
KN CIIOKWJIOCH TIOHATUE KPUMHHAJINCTUYCCKU 3HAYMMOU
nH(OpPMaUH, TOX KOTOPOH MOXKHO ITOHUMATh MOJIy4eH-
HBIC T10 PA3JIMYHBIM KaHallaM JII0ObIe (haKTHYECKHe JaHHbIC
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WIN CBE/ICHHS, 00pa3yIolye CoAep)KaHne MaTepUaIbHBIX U
UJICAIBHBIX OTOOpa)XKeHHH OOBEKTOB, HAXOJSIIUXCS B IPHU-
YMHHO-CJIEZICTBEHHON CBA3M C COOBITHEM IPECTYIUICHUS U
X0ZIOM ero paccienoBanus [3, c. 37]. Kpumunanucruuecku
3HaunMas uH(popMalus o0JalaeT TaKMMH (YHKIHOHAIIb-
HO-MHCTPYMEHTAJIBHBIMHA CBOMCTBAMH, KaK LIEHHOCTb, IO-
CTOBEPHOCTh, CBOEBPEMEHHOCTbD, ITOJIHOTA, HE3aBUCHMOCTD,
OTHOCHMOCTb, CTapeHHe, 3aIlUIIeHHOCTb, 3HAKOBasi MPHPO-
J1a, TOCTYTTHOCTh, TIOHATHOCTB, paccesaue [3, C. 41-44].

B ciydae, korma paboTy 1o HEpacKpbITOMY TIpecTyIuIe-
HUIO MPOLUIBIX JIET OCYILECTBIAET CIeI0BaTellb, paHee He
MIPOBOJMBIINK O HEMY pacciiefloBaHHE, IIEIeco00pasHO
Ha4YMHATh C aHAJIM3a MaTepuaoB yrojaoBHoro nena. Cocras-
HOW YacThIO JAHHOTO aHalW3a SIBISETCS JIOKyMEHTapHBIN
aHAJIM3 YTOJIOBHOTO JIEJA, B X0J1€ KOTOPOTO U3YydaeTcs Colep-
JKaHWE TPOLECCYalbHBIX W WHBIX JIOKYMEHTOB YTOJIOBHOTO
Jiena U MPOU3BOIUTCS OLIEHKA JOKYMEHTapHOW KpUMUHAIHU-
CTHUYeCKH 3HaunMoi wHpopmanuu. OTHUM W3 OCHOBaHHU
BBE/ICHHS TIOHATHUSI JOKYMEHTapHOH KPHUMHUHAIHCTHUCCKH
3HAYMMOW MH(OpPMALMK BBICTYIIAET HEOOXOAUMOCTH €€ OT-
TpaHWYEHHs OT JPYTMX pPasHOBHUAHOCTEH HH(Opmaimwu, B
YaCTHOCTH, JOKyMeHTHpoBaHHOH uHpopmanuu [5]. Ilox
JIOKyMEHTUPOBAaHHOH WH(pOpManuel MOryT HOHHUMAThCs
COOBITHITHBIE CBEICHUS, pa3MEIICHHbIE B HMH()OPMAIHOH-
HBIX CHCTEMaxX NP ITOMOIIN 3HAKOB €CTECTBCHHBIX W/HIIH
HCKYCCTBEHHBIX SI3bIKOB, 3a()MKCHPOBaHHBIE HA KAaKOM-JIHOO
HOocHTeNe (HOCHTENsAX) W MPEACTaBISIONINEe COO0M yIpaB-
JSIeMBI MaTepHaIbHBIH OOBEKT C XapaKTepHUCTHUKAMH, I0O-
3BOJISIFOILMMY €r0 WACHTH(UIMPOBATH U UCIIOJIB30BATh TPH
BBIBJICHHH, PACKPBITUH M PACCICAOBAHUHM MPECTYIIICHUH
[4, c. 42]. Takum oOpa3oM, B KauecTBE JOKYMEHTHPOBaH-
HOW MH(pOPMAIMU MOTYT BBICTYNATh Marepualibl yroJOBHO-
TO JieNa, MPEeICTABIIAIONINE CO00M MPEeIMEThI U IOKYMEHTBI
(MarepuasbHBle HOCHTENM HWH(OpPMAIMK), NPHOOIICHHBIC
K yrojioBHoMy jeny. CrenoBarelbHO, € MO3UIUH JIUIA,
AQHATM3HUPYIOIIETO MaTepuabl YrOJIOBHOTO JEia, 00beM H
3HAYCHUE JOKYMEHTAapHOW M JOKYMEHTHpPOBAaHHOW MH Op-
Maiuu MoryT omindarses. [lo3HaHME «crieqa» mpecTymHON
JIESITEIbHOCTH B BHUJIE JIOKYMEHTHPOBAHHOH HHGOpPMannu
camMo 1o ce0e MPENCTABISIET OINpPEICICHHYIO CIOKHOCTD
U 3aKJIIOYAeTCs B TOM, YTO TAKOW «CJIe» SIBJISETCS MHOTO-
TPaHHBIM OOBEKTOM, B KOTOPOM OPTaHUYHO COEAMHEHBI B
OJTHOM MaTrepHaiabHOH (POpME CEMaHTHUYECKOE COZIEpKAHHUE
Kak IUIOJ pa3yma 4eJloBeKa M CBEJCHMSA O MaTepHhaiax, MH-
CTpYMEHTaX, yCTpOICTBaX M CHCTEMax CO3JaHUs, XpaHe-
HUsI, 00paOOTKH 1 YIPaBICHUS CEMaHTHYECKHUM SIIPOM [4, c.
46]. B cBoto ouepelnb, JOKyMEHTUpOBaHHAsI HH(POpPMAIKS B
XOZIE pacClielOBaHMs MPOXOJUT MPOLECC MEPEOTPAKEHHS B
CO3HAHMU CJIEAOBATENS U 3aKPEIUISIETCs] B TPOLIECCyaTbHBIX
JIOKyMEHTaX YTrOJIOBHOTO jeia. Takum oOpa3oM, HCXOIHOE
CofiepKaHNE JTOKYMEHTHPOBAaHHON MH(OpPMAIMK TMIIOTETHU-
YECKH MOXKET OBITh MCKaXXEHO WJIM YITylieHo. B pesynbrare
coziepyKaHue JTIOKYMEHTApHOW MH(pOpMaluK (3aKperuIeHHOMH
B TIPOLIECCYaTbHBIX U MHBIX JOKYMEHTaX YTOJIOBHOTO JIENa)
MOKET OTJINYATHCSl OT MCXOTHOTO COZICPXKAaHUS JIOKyMEHTH-



poBaHHOW MH(]OpMaIK U TpeOOBaTh KOPPEKTUPOBKH HIIU
BocroiHeHus. [Ipocienurs mogooHoe pa3yie MOXKHO Ha
puMepe TOKYMEHTHPOBAaHHON MH(OPMAIIH, COASpKAIICH-
s Ha BIICKTPOHHOM HOCHTEIIE, IPHOOIIEHHOM K YTOJIOBHOMY
Jielty, Korzna sta uHQopMalys He Halula JIOKyMEHTaJIbHOTO
OTpaXXEHUsI Ha CTpaHMIax jena. [IpuanHoit MOXKeT ABIATHCS
CIIOKHOCTbH M3BJICUCHUSI MH(OPMAIMH, OTCYTCTBHE HEOOXO-
JUMBIX CIICHHAJIbHBIX 3HAHUM Yy ciaeaoBareiisd, €ro HEBHUMa-
TETBHOCTH W Tpodee. B Takmx cinydasx mHbOpManus oda-
JIaeT MpU3HAKaMH JIOKYMEHTHPOBAaHHON, HO HE OTHOCHUTCS K
JIOKyMEHTapHOM, a SIBJISIETCsI JIATEHTHOMW JUIsl JIUIIA, OCYILECT-
BIIAIONIETO aHAJIHM3 MIPOBEICHHOTO PACCIEIOBAHNU.
JlateHTHas KPUMUHATMCTHUECKH 3HaYMMasi HH(OpMaIust
MOXET COACPIKATHCA HC TOJIBKO Ha MaTepuaJIbHbIX HOCHUTC-
JISIX, TPUOOIIEHHBIX K YTOJIOBHOMY JIEITY, @ TAK)KE HAXOIUThb-
csl B HEMaTepHalN30BaHHOM (MIEaIbHOM) COCTOSHUHA. [Ipu
JIOKyMEHTapHOM aHaJIU3€ YroJIOBHOTO JieJia O HEPACKPhITOM
MIPECTYIUICHUH MPOIUIBIX JIET JIATEHTHOW HEOOXOIMMO CYUH-
TaTh MHPOPMALNIO, KOTOpas HEe 3aMKCUPOBAHA B IMPOIIEC-
CyaJIbHBIX U WHBIX JOKYMEHTaX YrOJIOBHOI'O JI€Jia U HC U3-
BECTHA JIMIly, W3y4alolleMy YTOJOBHOE Jelo (IPOKypopy,
PYKOBOAMTEIIO CIICICTBEHHOTO IOAPA3JCICHNUS, «HOBOMY»
ciieioBaTe0 M Jp.). JIaTeHTHBIMHM CBEAEGHHSIMH O Hepac-
KPBITOM NPECTYIUICHUHU MPOILIBIX JIET MOTYT 00J1a/laTh JIHIIA,
KaK MMEBIINE OTHOIIEHHE K MPOLECCY PaccieoBaHmsI, TaK
U HE BOBJICYCHHBIC B HEro. DTO MOIYT OBITh paHee JOIPO-
IIEHHbIE YYAaCTHHUKHM YTOJOBHOTIO IpOIlecca, a TaKkxke JIHIa,
HeE ToJBepraBIlUecs Jonpocy. B ciydae, korna u3ydeHnem
YTOJIOBHOTO Jiejla 3aHUMAeTCs JIMLO, B YbEM IPOU3BOJICTBE
YTOJIOBHOE €0 paHee He HAaXOAMIOCh, MCTOYHHUKOM Ja-
TEHTHOW MH()OPMAIIH MOXKET SIBIISITHCS CIIEJJOBAaTEIb, paHee
MIPOBOJIMBILHI paccieoBaHue 10 Jedy 0 IPHOCTaHOBIIE-
HUsI Ipon3BozicTBa. [Tomo6Has nHpOpManus TakxKe SBISIETCS
JIATeHTHON KPUMHHAJIMCTHYCCKH 3HAYMMON MH(]OpMarmen.
[Tpumepom siBisieTcs pacciieJOBaHWE YTOJIOBHOTO Jiesia O He-
PaCKPBITOM NPECTYIUIEHHH MPOMIIBIX JIET U3 CIEACTBEHHOMN
MIPaKTHKH aBTopa. PaccienoBanue mo aemy ObUIO TIOPYYEHO
CIYCTsl HECKOJIbKO JIET IOCJ€ MPUOCTAHOBICHUSI MO HEMY
mpousBoacTea 1mo 1. | 4. 1 ct. 246 YIIK Pecrybmuku be-
napych. AHanIu3 nHPOpPMAILUH, COIEPIKAIIEHCS B YTOIOBHOM
neie, pe3yasratoB He npusec. IIpu oOmenuu co cienosa-
TeJIeM, B YbE€M IIPOU3BOICTBE YTOJIOBHOE JIETI0 HAXOAHUIIOCH
JIO €r0 TPUOCTAHOBJICHUS, YIaJIOCh YCTAaHOBHUTH, YTO B XOJI€
pacciieioBaHusl Y HEro BO3HHKIIO IPEINOJIOKEHHE O BO3-
MOKHOW TPUYACTHOCTH K MPECTYIUICHUIO COXMTENS MOTep-
nieBmei. HUKTO U3 TONIPOIIEHHBIX B X0/1€ TIPE/IBAPUTEIEHOTO
pacciesioBanusi MHQOPMAIHIO, MOATBEPKIAIOUIYIO TaHHOE
MIpeIoNIoKeHne, He coobman. [lo 3Toi mpuYuHEe COOTBET-
CTBYIOIIIME CBEJICHWS B YTOJIOBHOM JIeJie OTCYTCTBOBAJIH.
[TpenronoykeHne OCHOBBIBAJIOCH HA MHTYHUIIMH CJIEA0BATEIIS,
UCXO[Sl U3 0OCTOSTENBCTB /IENa U TOBEICHNS IOTEPIIEBIIIEH.
Bbu10 ycTaHOBNIEHO, YTO Ha MOMEHT BO30OHOBJICHHS pac-
CJIeJIOBaHMsI MOTEpIieBInas Oojice HEe 00IIanach ¢ OBIBIIMM
coxuTeneM. B Xoze moBTOpHOro fompoca ynanoch yoeanTsb
TIOTEPIEBUIYI0 B NPABWIBHOCTH JIa4M IPABIMBBIX IOKa3a-

HUH, M300JIMYAIOINX JIUIIO, COBEPIIMBINEE MPECTYIUICHHUE.
B mnocnenyromem norpeboBaiock IpoOBEleHNUE psijia Cliell-
CTBEHHBIX M TIPOIECCYalbHBIX ACHCTBHUI, HAIPaBICHHBIX
Ha JIOKa3bIBaHNE BUHOBHOCTH yKa3aHHOTO Jnia. Ho nannas
pabora ObLIa HEBO3MOXKHA 0€3 IOJTyUeHHMs JIATEHTHOW KpH-
MHUHAIUCTUIECKN 3HAYMMON MH(OpPMALUK OT CIEA0BATEN,
paHee ITPOBOIUBILETO paccieOBaHue.

B npuBeneHHOM IpUMepe MPOCIIKNUBACTCS] 3HAYUMOCTD
pasrpaHHUYCHUS] JOKYMEHTapHOH M JIATEHTHOW KPUMHUHAJIH-
CTHYECKH 3HAaUYMMOW mHpopmanuu. CiemoBarento HeoOXo-
JUMO O6J'Ia£laTb HaBbIKAMH IIOMCKA BO3MOXXHBIX HCTOYHHU-
KOB (HOCHTENEH) JaTeHTHOW WHGOPMAIUH, IS TPUHITHS
Mep 10 e yCTAaHOBJICHHIO, NTPOBEPKE M COIMOCTABICHUIO C
nMokyMeHTapHo#i wuH(popMmarnueid. Crienyer MOMHHUTB, 4TO
KPUMUHAIMCTHYECKH 3HaYMMasi HH()OPMAII MOKET UMETh
KaK OpHEHTHPYIOIee, BCIIOMOTaTeIbHOE, TaK U JJOKa3aTellb-
cTtBeHHOe 3HavyeHwue [1, c. 173]. A «1okazaTenbcTBa HHOIA
B CHJIy T€X WJIM UHBIX OOBEKTUBHBIX WIIH CyOBEKTUBHBIX MO-
MEHTOB OCTAIOTCsl HEOOHAPYKEHHBIMU, HECMOTPS Ha 00BEK-
TUBHO CYILECTBYIOUIYI0 BOBMOKHOCTh MX OOHAapy>XEHUs BO
Bcex ciydasx» [2, c. 17].

B nureparype 1o KpUMHHAIMCTHKE MEPUOTUYECKH YKa-
3bIBaeTCS Ha MpodieMy yrepu HH(OpPMAaLHMM, HMEIOIIeH
3HAUEHUE JJIs1 PACCIICIOBAHNSI HEPACKPBITBIX MPECTYMIICHUS
MIPOIIUIBIX JIET, CBSA3aHHYIO C TEM, YTO CIJICOBATENb, paHee
MIPOBOJIMBILIHI pacciieJOBaHNe, YBOJIUIICS, Nepeexai B Apy-
T'YI0 MECTHOCTD H T.II.

OnmHUM M3 IyTei pemeHnst yKa3aHHOH MpoOJIeMbl B CO-
BPEMCHHBIX YCJIOBUAX SABJIACTCA BHEAPECHUE B CANMHYIO aBTO-
MaTH3UPOBAaHHYIO MH(OpMANMOHHYIO cucTeMy CIlencTBeH-
Horo komutera PecnyOmmkm bemapycs (manee — EANC)
BO3MOKHOCTU OTPAXCHUA IO MNPHOCTAHABIMBACMBIM IIPO-
M3BOACTBOM YTOJIOBHBIM JieaM MH(OpPMAINH, KOTOPOH pac-
ToJIaraeT CJe0BaTeNIb UCXOMS M3 €ro MHTYHIUH M HMHBIX
JIMYHOCTHBIX CHOCO6HOCT€ﬁ, OCHOBAHHbBIX HAa 3HAHUAX, ITPO-
(eccnoHaILHOM OTIbITE, KPUMUHAIHCTHUECKOM MBIILICHHH
u T.1. Pazznen (nHas cTpyKTypHast 001acTh XpaHEHHUs paccMa-
TpUBaeMoii HH(OPMAIIKH), B KOTOPOM II€JIECO00pa3HO OTpa-
*athb oo0Hyr0 nHpopmanuio B EAVIC, moxeT Ha3BIBaThCSA
«YactHOoe MHeHHe». Takoe Ha3BaHME pa3jelia JIOCTATOYHO
YETKO XapaKTepu3yeT ero ceMaHTH4eckoe cojepkanue. Pa-
IIMOHAJIBHO BKJIIOUCHHE B 3TOT Pa3/iesl HE TOJIBKO KOHKPET-
HBIX YMO3AKJIIOUEHHH CIIeJJOBaTellsi, paHee IPOBOAMBIIEIO
paccieioBaHusi, HO U pa3MelleHHe YePHOBBIX 3alHcel, 3a-
METOK, CXeM, TaOJIUI] U APYToil HH(pOpPMALIHH.

CBOEBpPEMEHHOE M OTBETCTBEHHOE BHECEHHE ITOJJOOHON
nH(OpPMALUK C TTOCIIEYIOUIMM €€ YYETOM NP aHajIu3e Ma-
TEpUAJIOB YTOJOBHOTO €A C TEYEHHEM BPEMEHH TTO3BOJHUT
MHUHHMH3UPOBATh CHTYallld, B KOTOPBIX PacKpbITh MPECTy-
IUIEHHE HE YJaJIOCh M3-3a YyTepH MH(GOPMAIMU, HOCHTEIIEM
KOTOPOH SIBIISUICS CIIEAOBATENb, paHEE IPOBOIMBIIMI pac-
ClJIe/IOBaHME.
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O HOBOJAX AJ MPUMEHEHUWA MEP 110
OBECIIEYEHUIO BE3OITACHOCTHA
YYACTHHUKOB YI'OJIOBHOI'O TPOOECCA

Puioax C.B. (FUII)

Kareropust «moBom» B yroJOBHOM TIpoIlecce MMEET Me-
TOJIOJIOTMYECKOC 3HAuCHHE. DTO MOHATUC MPEIAOIpees-
€T, B MEPBYI0 OYepe/b, COBOKYITHOCTh IEMEHTOB, TAIONINX
UMIYITBC TS COBEPIICHHUS KAKUX-THOO JACHCTBHIA WU TIPH-
HATHSI PCICHUI B paMKax yrojoBHOTO mpoiiecca. [loHsTre
[MOBO/Ia OTHOCHTCS K YHCIy MpoOieMHBIX. EnumHOO0Opasus
TOYCK 3PEHUS Ha €ro colepKaHne U GOopMy HET HH B HayKe,
HU B IIpaBe.

Jlist mpuMeHeHus Mep 1o 00ecTeueHnto Oe30MMacHOCTH B
OTHOIICHHH 3aIHIIAEMBIX YIaCTHIKOB YTOJIIOBHOTO TIPOIIEC-
ca TaKKe HeOOXOAMM MOBO (IOMUMO OCHOBAHHS).

BONBIIMHCTBO yYEHBIX CXONATCS BO MHEHHH, YTO IIO-
BOIl — 9TO MOOYIOWTENb, CUTHAJN, MPEANOCHUIKA K HaYaIy
KaKOW-JINOO JCSITEIBHOCTH, aKIICHTHPYS] BHUMAHUEC UCKITIO-
YUTENIBLHO Ha (hOpMabHO-MH(DOPMAIIMOHHOW CTOPOHE 3TOTO
noustus. [lo muenuto Ilaiixyraunosa A.C., moBoa — 3T0O
MPEYyCMOTPEHHAs 3aKOHOM IPOIeCCyalibHAs TPENOCHUIKA,
00yCIIOBIMBAIONIAS HAYaJI0 YTOJIOBHO-TIPOIECCYATbHON Jes-
TEIBHOCTH, ICTOYHUK 3aKPEIUICHHUS (aKTa, C KOTOPHIM 3aKOH
CBSI3BIBACT BOSHUKHOBCHHUE MPABOOTHOILICHUN 0€301aCHOCTH
[1]. Emuxun A.FO. Ha3bpiBaeT MOBOJAMH TPUMEHEHHUS MeEp
0€30MacHOCTH JII00BIC CBEACHUS O MOCSTATEIhCTBE HA JIMIIO
B CBSI3H C €TI0 COJICHCTBHEM HJIM HAMCPEHHUEM COJICHCTBOBATh
YTOJIOBHOMY CYIOTIPOM3BOJICTBY (3asBIIEHHE CAMOTO JIMIIA,
YCTaHOBIICHHE (PaKTa TIOCATATEIECTBA IIPABOOXPAHUTEIH-
HBIM OPTaHOM, COOOIIICHHE, TIOJTyUCHHOE 13 CAMUX UCTOYHH-
KOB) [2, c. 251]. lleuenko O.I'., ucroBemys KiaccudecKuit
MTOJIXO/, TIOA TOBOAOM K TPUMEHEHHWIO Mep 0e30macHOCTH
MMOHUMACT «yCTAHOBJICHHBIN YTOJIOBHO-IIPOIECCYAIbHBIM 3a-
KOHOM HCTOYHHK, U3 KOTOPOTO OPTaHbl, BEAYIINE YTOIOBHBIN
TIpoIIecC, MOMYYaroT HHPOPMAITHIO 00 yrpo3e 6e30macHOCTH
YYaCTHHKA YTOJIOBHOTO IMPOIECCa, WICHOB €r0 CEMbH, OJH3-
KHX POJCTBEHHUKOB M OMM3Kux» [3, c. 13].

AHanm3upys yKa3aHHBIC ONIPEICIICHIS, CIISAyeT 00paTuTh
BHUMAaHHE HAa OTJIECJIBHBIC HCTOYHOCTH M HECOOTBETCTBUS
JIEHCTBYIONIEMY  YTOJIOBHO-TIPOLIECCYAIbHOMY — 3aKOHOJA-
TenbeTBY Pecnyommku Benapycs.

B niepByto oueper HCOOXOIUMO MOHUMATh, YTO UCTOUHHUK
MHGOPMALIUK MOXKET MMETh Pa3IMiHYyl0 BHEIIHIO (opMy
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(tTokyMeHT, 1QppoBOi HOCUTENb, IPEIMET, HETTIOCPEICTBEH-
HO JIMIO, YCTHO coolmaromee cBegeHus, U T.A.). [Ipuuem
OH MOXET OCTaBaThCs HOCUTENIEM MH(OPMAINU U HE UMETh
OTHOIICHHS K YTOJIOBHOMY IPOLECCY [0 T€X IO, MOKa 3TH
CBeJieHUsT He OynyT MOJYYCHBI HAJUICKAIIUM CYOBEKTOM,
YIIOJTHOMOUYCHHBIM TIPUHUMATh pPEIIEHHE II0 MaTepuanam
WJIN YTOJIOBHOMY JIEITy.

B VYronosuo-mpoueccyansnom koxexce Pecrybnuku be-
nmapych (manee — YIIK) He permameHTHpOBaH MepedeHb Ta-
KHX UCTOUHHKOB. Tak, u. 2 cT. 65 VIIK no3Bonsier npuHAThH
peleHrne 0 NPUMEHEHNH Mep 10 00ecreueHn o 0e30nacHo-
CTH B CIIyJasix:

— YCTAQHOBJICHUSI OPraHOM, BEAYLIMM YTOJIOBHBIH MpO-
1ecc, OOCTOSITENILCTB, KOTOpbIE YKAa3blBAlOT Ha HAJIMYUE
OCHOBaHWH TSI IPUHATHA Mep 0e30macHOCTH. DTH 00CTO-
ATENILCTBA YCTAHABIMBAIOTCS ITyTEM IIOJIYYEHHS OPraHoM,
BelyILI[MM YTOJIOBHBIH rporiecc, nH(Gopmauu o Hux. [Ipume-
POM MOXKET CITY’KUTh HEITOCPEJCTBEHHOE BOCTIPHSITUE CIIENI0-
BaTeJIEM B XOJI€ ITPOBECHUSI OYHOM CTaBKH MEX/Ly CBHJIETE-
JIEM U O6BI/IH§I€M])IM l/IH(bOpMaLII/II/I O TOM, YTO B OTHOLICHHUU
CBHUJIETENS BBICKA3aHAa yrpo3a €ro XHU3HU. AHaIu3upyemast
HOpPMa TOBOPHUT HE O TIOBOZE, 3 O HAJMYUHM OCHOBAHHMN IS
IPUMEHEHHUS Mep 110 00eCIIeUeHUI0 0€30I1aCHOCTH KaK yCJIo-
BUY MIPUHSTHUSI COOTBETCTBYIOIIETO PEIICHHS;

— TIONydeHHE OpPraHOM, BEIyLIMM YTOJIOBHBIH IIpoliecc,
nHOI nHpopManuu 00 00CTOATENBCTBAX, YKAa3bIBAIOUIMX HA
HAIWYHe OCHOBAHMHU ISl MIPHUHATHS Mep Oe3omacHoCcTH. B
KauecTBEe NMpHMepa MOXHO MPUBECTU (PAKT ITOIYUIEHUS Clle-
JloBaresieM HHPOpMALUU O HAJIMYMU Yrpo3bl 0€3011aCHOCTH
B OTHOUICHUH MOTEPHEBIIETO N3 aHOHMMHOTO THChMa, MPHU-
HIEAIETO 10 IEKTPOHHOH moute. OmATh ke, pedb U B JAaH-
HOM citydae uieT 00 OCHOBAHUSX IPUHSTHS PELICHHS;

— 3asBJICHHE YYacTHHUKA YTOJOBHO-TIPOIIECCYAIBbHOMN Nes-
TEJIFHOCTH O HEOOXOMMOCTH TIPHHATHS Mep O€30MacHOCTH.
B koHTekcTe 3TOM HOPMBI MOXKHO T'OBOPUTH O 3aKPEIUICHUU
MOBO/Ia K TPUHSITHIO MEp O O0eCIedeHnIo 0e30macHOCTH
YYaCTHUKOB YTOJIOBHOTO IIpOIl€cca, €CIM MOfpa3yMeBaTh
I10]] 3asIBJICHUEM HE JICHCTBUE, a IPOLECCYaIbHbIN JOKYMEHT.

Takum 00pa3zom, BHIUTCS HENPABMIBHBIM PACIpOCTpa-
HEHHOE B HAy4YHBIX Kpyrax YTBEPXJICHHE O TOM, 4TO B 4. 2
cT. 65 VIIK u3noxkeHsl MOBOABI I MPUMEHEHUS Mep IO
obecrnieyeHnI0 Oe30MaCHOCTH YYaCTHUKOB YTOIOBHOTO TIPO-
necca. [IpaBuibHEe TOBOPUTH, YTO B 0003HAYCHHON HOpMeE
PCINIaMCHTHUPOBAHbI OCHOBAHUA JIsI HNPUHATHA PCIICHUA O
MPUMEHEHN! 3THX Mep, a B 4. | cT. 65 YIIK — ocHOBaHus
MIPUMEHEHHST Mep 0€30TIacHOCTH. 3aKOHOAATENb INPOBOAUT
IpaHUIly MEX]Yy OCHOBaHUSIMU IPHUMEHEHHsI Mep Oe3ormac-
HOCTH ¥ OCHOBAHUSIMU NIPHUHSTHS PELICHUS] O IPUMEHEHNH,
YTO TIPEJCTABIISCTCS OCCCMBICIICHHBIM, HEJIOTHYHBIM M He-
KOPPEKTHBIM.

Io HameMy MHEHHIO, TOBOJIOM JUIsS IPUMEHEHHS MEp T10
obecrieueHnIo0 0e30MacCHOCTH YYaCTHUKOB YTOJIOBHOTO IIPO-
necca siBisiercsi (aKT MOJy4YeHHsI OpPraHOM, BEeIYLIUM Yro-
JIOBHBIN Tporiecc, HHPpOpMaIH, 3aUKCHPOBAaHHON Ha JIFO-
00M M3 pertaMeHTHPOBaHHBIX B 4. 2 cT. 88 YIIK GymakHOM,



3BYKO, BHJICO W NHU(POBOM HOCHTENIE, O HAJTHMYUU YIPO3BI
YKM3HU, 37I0pPOBBIO YUAaCTHHKA YTOJIOBHOIO IpOIiecca, YWICHOB
€ro CeMbH, ONMM3KUX POICTBEHHUKOB M JPYTHUX JIHII, KOTO-
PBIX OH OOOCHOBAHHO CUHMTACT OJHM3KUMH, a TaKXKE yrPO3BI
UX UMYUICCTBY. To ecth MOBOAOM IIpeajiaracM CHUTaTrb HE
HCTOYHUK MH(pOpMannH, a PaxT ee moxydeHusi. OCHOBaHHEM
e B cooTBeTCTBHH € 4. | cT. 65 YIIK Oyner ciyxnuTh Hanu-
YUC NOCTATOYHBIX AAHHBIX O PCAJIbHOCTH YIpO3bl COBECPIIC-
HUS IIeJICHANPABICHHBIX TPOTHBOMPABHBIX IEHCTBHH.

IIpennaraem 4. 2 ct. 65 YIIK U310XUTh B cleayroLei pe-
JAKIIUH:

«2. IToBommoM 1715t MpUMEHEHNE Mep TI0 00ecTIeueHHIo Oe3-
OIACHOCTHU SBISCTCS TOJNyYCHHE OPTaHOM, BEIYIIHM YTO-
JIOBHBIH TIpoLiecc, HpopMaLuu 00 yrpose )HU3HH, 3110POBbIO
Y9acTHHKA YTOJIOBHOTO IPOIIECca, YICHOB €r0 CeMbH, O3~
KHX POJCTBEHHHUKOB U JIPYTUX JIHII, KOTOPBIX OH 000CHOBaH-
HO CcYMTaeT OJIM3KMMH, a TAKXKE YrpO3€ UX MMYIIECTBY, 3a-
(bUKCHPOBAHHON HA CIEIYIOIINX HOCUTEIISIX:

1) 3ByKO- MJTH BHUJICO3AITMCH [TOKa3aHHUH ITI0OI03PEBACMOTO,
0OBHHSEMOT0, MTOTEPIEBLIET0, CBUJIETENS], & TAKKe X0/a Cy-
Ie0HOTO 3aceJaHus;

2) 3aKITIOUCHUH KCIIePTa;

3) mpoToKoNiaX CIEICTBEHHBIX JEMCTBHM, JAOKYMEHTax
OTIePaTUBHO-PO3BICKHON e TeTHHOCTH;

4) MHBIX TOKYMEHTAX U IPYTHX HOCUTEISIX HHPOPMALIAN.

HpeanomeHHme HU3MCHCHUA IIO3BOJIAT NPpUAATh JIOTUKY
TEOPETHYECKOMY OCMBICICHHUIO TTOBOAA K MPUMEHEHUIO Mep
0 00eCIIeYeHUI0 OE30IaCHOCTH, YIIOPSIOYHUTE TTOIAXOJ Ipa-

BOINPUMCHUTECIIA K HPUHATHIO COOTBETCTBYIOLICTO PCUICHUA.
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OBMAH KAK IIPU3HAK MOIIEHHUYECTBA

Cenueonux H.B. (BHUII)

MoueHHNYECTBO 110 CBOEH KOHCTPYKLHMH OTJIMYAETCA
OT ApPYTHX BUAOB XUIIEHUIl, B NEPBYIO OYEPE/b, IO CIOCO-
Oy coepireHus. [Ipexe Bcero, 00s3aTeIbHBIM MPU3HAKOM
MIPOTUBONPABHOTO 3aBIAJCHUS] NMYIIIECTBOM I TIpaBa Ha
MMYIIECTBO TIPH MOIICHHHYECTBE sBIsieTcss oOMaH. OOMaH
U 3JI0yNOTPeOJICHUE JOBEPHEM IPUMEHSIETCS CyObEKTOM
MIPECTYIUICHUS] TI0 OTHOMICHHUIO K MOTEPIIEBIIEMY, C IIEIbIO
BBI3BATh y MOCIIEJHET0 YBEPEHHOCTh B TOM, YTO OH BBITOJHO
repesiaeT UMYyIECTBO WM TIPaBoO Ha UMYIIECTBO WM 00s13a-
TEJIbHO JIOJKEH UX MEPEeaaTh.

OCoOCHHOCTBIO MOIIEHHHYECTBA SIBISETCS TO, YTO BH-

HOBHBII 3aBJIAZICBACT YYKUM HMYIIECTBOM WJIM IPaBOM Ha

HMYIIECTBO ITyTEeM IMOOYKICHHUS CaMOro IOTECPICBIIETO K
nepeaave eMy MMYIIECTBa WM paBa Ha Hero. OOs3aresb-
HBIM TIPU3HAKOM SABJISIETCA MOOPOBOJBHAS TMEpemada MmoTep-
MIEBIIMM MMYIIECTBA WM [IpaBa Ha HETO.

B 3akoHOmaTeIbCTBE HE PACKPBITO COACPIKAHUE MOHSITHUS
«oOMaH» IPUMEHHUTENBHO K JaHHOMY MpecTymieHnto. O0-
MaH MOXKHO OIIPENEIUTH TPEXKIC BCETO KaK YMBIIUICHHOE
HUCKa)XeHHE JEHCTBUTENIBHOIO ITIOJIOKEHUs BELEH B LIEJAX
MOOYIUTH TTOTEPIEBIETO TIepEIaTh MMYIIECTBO MOIIICHHUKY.
Korma >xe He ycTaHOBICH MPEIYMBIIUICHHBIH XapakTep HC-
KaXXCHUA UCTHUHBI UM CaMU CBCIACHUS, KOTOPLIC COO6HJ,PIJ'IO
JIUIIO0, HE MOTYT OBITh PACIEHEHBI KaK JIOKHBIE, COCTaB MO-
IICHHUYECTBA OTCYTCTBYET.

OOMaH, KOTOPBIi HE SIBIISICTCS CIIOCOOOM HETIOCPECTBCH-
HOTO 3aBJaJICHUS Iy>KUM HUMYIIECTBOM, a JIHMIIL OOJerdaer
JIOCTYTI K HEMY, HE MOXKET OBITh KBaTH(PHUINPOBAH KaK MO-
MICHHUYCCTBO, a }IeﬁCTBHﬂ BUHOBHOI'O B 3aBHCHMOCTH OT
crocoba XHUIIEeHUsT 00pa3yIoT COCTaB Kpakh WIIM Tpabexa.
Hanpumep, numo, BeIgaB ceds 3a HHOE, TIPOHUKACT B TIOME-
IICHUE ¥ HE3aMETHO M3bIMACT BEIllb, COBEPIIACT KPaxy, HO
€CJIM OHO MPOCHUT TIepeNaTh eMy KaKHe-THOO0 BEeIId B MOCTO-
STHHOE TIOJTB30BaHME, TO TAKOE JCHCTBUEC CTOUT KBATH(DHUIU-
pOBaTh KaK MOILICHHUYECTBO.

MOXHO OTMETHTB, YTO TOIBKO TOOPOBOJBHASA Tepenada
UMYIIECTBa B IIOJIB30BAHUE CYOBECKTY IO BO3ICHCTBHEM
oOMaHa MOXET IPU3HABATHCS MOIICHHIYECTBOM [1, ¢. 217].

OO0MaH py MOIIIEHHUYECTBE MOXKET BBIPAXKAThCS B AKTHB-
HOW WJIM TMacCUBHOU (hopMax, B YCTHOM, MUCHMEHHOM WA
UHOM BUJIC. le/l AKTHUBHOM 06MaHe HOTepHeBH_II/ll‘/‘I BBOJUTCA
CyOBEKTOM B 30Ty K I€HHE TIPU TIOMOIIIN JIOKHBIX CBEICHHIH,
MIPEOCTABICHUH TTOUIOKHBIX TOKYMEHTOB W T.II. [Ipn mac-
CHBHOM O6MaHe MMPOUCXOAUT 3aMaTYMBAHUEC O IOPUIUYCCKU
3HAUUMBIX (hakTaX, OOCTOATENBCTBAX, KOTOPHIE BHHOBHBIN
JTOJDKEH OBLIT COOOIIUTH MOTEPIICBIIIEMY.

OOMaH mpH MOIICHHHYECTBE BEChMa Pa3HOOOpa3eH B
CBOMX KOHKPETHBIX MpOsBIeHUSAX. OH MOXET OBITh CBS3aH
C JIOKHBIMH XapaKTCPUCTUKAMHU MPEIMETOB TIPU COBEpIIIC-
HUM pa3IMYHBbIX CHACIOK (I/IX HECHHOCTBhKO, KOJUYCCTBOM H
KadecTBOM, (PaKTOM MIX HAJIWYHS H T.J.), BBEICHHEM B 3a0ITy-
JKICHUE OTHOCUTEIBHO SIKOOBI MMEIOIINXCSI OCHOBAHUH IS
nepeayn UMYIIeCTBa, Pa3InYHbIX COOBITHI U ICHCTBUN.

OOMaH MOYKET OCYIIECTBIIATHCS C MCIIOIB30BAHUEM ITOJ-
JIOKHBIX JIOKYMEHTOB. B OONBIIMHCTBE CIydacB ITOJICIbI-
BarOT JOKYMEHTbBI JJI1 HEC3aKOHHOTO IMOJYUCHUS PA3JINYHBIX
JIEHEKHBIX BBITIIAT (TICHCHIA, TTOCOOUH | T.11.).

[[Iupoko pacmpocTpaHEHO MOIICHHHYCCTBO B HaMepe-
HUAX, Korja BHUHOBHBIN O6MaHLIBaeT MOTCPHEBUICTO OT-
HOCHUTEJIBHO CBOMX JEHCTBUTENBHBIX Leneid. Hanmpumep, B
CITy4Yasix, KOrjja BHHOBHOE JIMIIO ITOJTyYaeT OT IMOTEPIICBIICTO
JICHbIH, 00eIlasi OKa3aTh KOHKPETHYIO YCIIYTY, BBIMOJHUTH
oTIpenieNIeHHyI0 paboTy, OepeT IMYIIEeCTBO B apeHIy, oberas
€ro BEpPHYTh, B JONT IPH MOMYYCHHUH KPEIUTa, XOTS (pak-
TUYCCKHU HE MMECT HAMCPCHUA HU BBINIOJIHATH pa60Ty NN
YCITyTy, HU TIPOM3BECTH BO3BPAT BEIH, B3ATOW B apeHAY, HE
OIUIATUTH JONT.
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CBoeoOpasHblil citydaif oOMaHa B HaMEPEHHsIX — TaK Ha-
3bIBAEMBI «MHHUMBIH MOCPETHUKY», KOTJa CyObeKT mpesyia-
TaeT BBIIOJHUTH ITOCPEIHNYECTBO B OTHOUIEHUH IEpeiadn
JIOJDKHOCTHOMY JIMITY B3SITKH MJIH TIOMOYb B OCYIIECTBICHUN
KOMMEPUYECKOTO MOJKYIIA JIUILY, BBIMOIHAIOIEMY yIIpaBJICH-
YeCKyI0 (PyHKIHIO B KOMMEPUECKUX MIIM MHBIX OpraHU3alu-
SIX, HO B JICHCTBUTEIBHOCTH HE COOMpAETCs 3TOTO JIeJaTh,
3aBJIajIeB Yy)KOW COOCTBEHHOCTHIO. [10 ciokuBIIeics npak-
THKE, TAaKOH «IOCPEIHUK» OTBEYAeT 32 MOLIEHHUYECTBO, a
€CIIH K TOMY 7K€ OH CaM CKJIOHHJI IPYTO€ JINIO K J]a4ye B3SITKA
WJIN KOMMEPUECKOMY MOJIKYITY, TO U 32 MOACTPEKATEICTBO K
COBEPIICHHIO YKa3aHHBIX MPECTYIUICHUH.

Eme omHMM NpOTHBOMPAaBHBIM CIIOCOOOM 3aBIIafCHUS
4y)KOro HMMYIIECTBA SBISIETCS 3JI0yHOTpeOlieHne 0BEepH-
eM. 3rmoynoTpedieHne T0BeprHeM — 3TO €ro MCIIOIb30BAHNE
C KOPBICTHOW 1enbio. OHO BBIpaXKaeTcs B HCIIOIb30BAHUH
BUHOBHBIM JIs1 3aBJIaICHUSA UMYIICCTBOM 0o IpaBoOM Ha
HUMYIIECTBO OCOOBIX MPUBMJIETHH WM TOJTHOMOYHH, JHOO
JIOBEPUTEIBHBIX OTHOLICHUH C TOTEpIeBIINM. B Takol cu-
Tyaluu CyObEKTOM MCIOJIB3YIOTCSI 0COObIE JJOBEPUTEIbHBIE
OTHOIIEHUS, CIOKHUBIIMECS MEXIYy HAM U COOCTBEHHHKOM
WIN JIPYTHM JIMIOM, B BEJICHUH WU 0]l OXPAHOI KOTOPOTo
HaxOJIUTCSl UMYILECTBO [2, ¢. 456].

[Ipu 310ynoTpebneHnn noBepHeM, Kak W MPH OOMaHe,
COOCTBEHHUK WMJIM MHOM BIIaJIeJIel] MMYIECTBA, BBE/ICHHBIN B
3a0iy’KJeHHUE, caM IepelaeT MMYIIeCTBO MOILICHHUKY, MOJIa-
rasi, 9TO eHCTBYeT B COOCTBEHHBIX MHTEpecax. 3JI0yIoTpe-
OJII€T I0BEPUEM U TOT, KTO TTOJYYaeT ICHBI'H WIIH UIMYIIIECTBO
T10 JIOrOBOpY, HO HE coOHupaeTcs ero ucnonHATh. Harpumep,
YEJIOBEK MOIY4MI KPEAUT B OAHKE MM aBaHC 32 paOOTHI HITH
ycinyrd. He siBiseTcss MOIICHHUYECTBOM XHUIIEHHUE UY)KOTO
MMYILIECTBa, KOTOPOE HE OBLIO IIepejaH0 BHHOBHOMY, a ObLIO
JIOBEPEHO €My, HallpUMep, Ul BpeMEHHOTO ITPUCMOTpA.

[Tpu sTOM crleyeT pazinudaTh 3710ynoTpedIeHue T0BEpH-
€M OT 3JI0YIOTPeOJICHHsI JTOBSPUNBOCThIO. B ropuamueckoit
JUTEpaType TaKOE CBOMCTBO UENIOBEKa KaK JIOBEPUYHBOCTh
ornuchIBaeTcst penxo. Ecmu paccMOTpeTs ominune JI0BepHst
OT OOBEPYUYUBOCTH, TO MOXHO OIIPCACIUTL NOBCPUYHUBOCTD,
KaK OJHOCTOPOHHEE CBOMCTBO YEIOBEKA, HE SIBIISIOIIEECS
MIPOYKTOM B3aUMOJICHCTBHSI CTOPOH JJIs JOCTHIKEHHS OTIpe-
JISJICHHOTO PEe3yNbTaTa, B Y4aCTHOCTH, KAKMX-TO OTHOIICHHH,
KOTOpPBIE MOTYT COCTaBJISATh OM3HEC-TTAPTHEPCTBO M T.I. Ta-
KHM 00pa3oM, MOKHO KOHKPETH3HPOBATh: JOBEPHE — 3TO
CJIOKUBIINECA OTHOLICHHW A, TP KOTOPBIX HU OAHA U3 CTOPOH
HE CTaHeT HEraTWBHO AyMaTb O CTOpoHe-mapTHepe. [loBep-
YMBOCTB — 3TO CBOWCTBO YEJIOBEKA BHE 3aBUCUMOCTH OT Tap-
THepa, C KOTOPbIM OH KOHTaKTHUPYET.

Ha camom nerre o6MaH U 31m0ymoTpeOIeHne TECHO CBA3a-
HBI MEXIY COOOH. 370YMBIIUICHHNK 3a4acTyi0 MCHOJIB3YeT
XOpoumHre OTHOUICHUSA C COGCTBGHHI/IKOM UMYIIECTBA WA 3a-
KOHHBIM BIaJeJIbIIeM, Tpruderas K 00MaHy ¢ IIeIbI0 MOTy4e-
HUSI JIOBEPHSL.

B 00oux ciy4asix CyHIHOCTb 3THX IPU3HAKOB 3aKJIIOYaeT-
Cs1 B TOM, 4TO IIPECTYIHUK PA3IMYHBIMU CIIOCOOAMHU BBOAUT
MOTEpIIEBIIEr0 B 3a0NyXKJICHNE M JeJlaeT BCE BO3MOXKHOC,
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4TOOBI JIOKa3aTh Oe30TIararesibHyl0 HEOOXOAMMOCTh Iepe-
Jlauyyl eMy MMYIIecTBa WM MpaB Ha Hero. MIMeHHo mostomy
MIepexo/] NMYIIECTBA, KaK MPaBUII0, IPOUCXOIUT 100POBOIIB-
HO W IO CO3HATEIbHOMY BOJEH3BSBICHUIO MOTEPIEBIICH
CTOPOHBI.
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OCOBEHHOCTH IIOJIYYEHUSA 1
OUKCAIIM NTH®OPMALIMHU O TMYHOCTHU
HOPECTYIIHUKA B XOJAE ITPEIBAPUTEJBHOI'O
PACCJIEJOBAHUSA

Tepnrok A.A. (BHII)

AHanmM3 IUYHOCTHBIX OCOOCHHOCTEH JIWII, COBEPINHB-
IIMX TIPECTYIUICHUE, CHOCOOCTBYET IONYYCHHIO KPUMHU-
HAJIMCTUYECKH 3HAYMMOW HMHQPOpPMALUU ISl PACKPBITHS,
paccieoBaHus W TPERYNPESKICHUS NPECTYINHBIX ICSHUI.
JlarHass mHQOPMAITS UMEET BayKHOE 3HAYCHHUE TSI ITOHCKA
1 BBIABUI)XCHUA BepCHfl, JAOTOJIHACT CBEACHUA, MMOJTYUYCHHBIC
B XOJI€ TIPOM3BOJICTBA CIIEACTBEHHBIX M MHBIX TPOIIECCYyaTb-
HBIX JCUCTBHHA, ONITUMHU3UPYS BECh MPOIECC PACCIICIOBAHUS
MPECTYIJICHUS. B KPUMHUHAJIMCTUKE JIMYHOCTD MPECCTYITHUKA
YCTaHABIMBACTCS MyTEM MO3HAHUS €r0 JUYHOCTHBIX OCO-
OCHHOCTEH W YepT, KOTOPBIC OTPAKAFOTCS B CIEHAX MPECTy-
IUICHUS, C IIEJIbI0 MCIIOJIb30BAHUS ITHX 3HAHHI B Ka4eCTBE
WHCTPYMEHTA BO3JCHCTBHUS Ha MPECTYITHUKA TIPH TPOU3BOA-
CTBE CIICJICTBEHHBIX JielicTBuii [1, c. 35].

Hcroynnkn uHQOpMALUMK O JIMYHOCTH I10J103pEBaEMO-
T0o, OOBHHSEMOTO CIIEYEeT OTINYATh OT METOJOB U CPEICTB
WX U3ydeHHs. MeTojx peanm3yeTrcs B paMKaX KOHKPETHOTO
ucTounuka. [Ipu 3TOM B paMKax OJHOTO MCTOYHHKA MOXKET
OBITH IPIMEHEHO HECKOIbKO MeTonoB. Hampumep, mpu mo-
JMYYCHHUH TTOKa3aHHU OT OOBHHSICMOTO CIICOBATEIb HCITOb-
3yeT METO/IbI OeceIbl ¥ HAOIHOICHNUSI.

Ilon cpencTBoM MOHUMAETCSI COBOKYNHOCTH JEHCTBHIA,
HAIPABJICHHBIX HA MMOTyYCHUE HHPOPMAIIH O JHIYHOCTH 00-
BHHSEMOTO (HalpuMep, CIeICTBEHHbIE IeHCTBUSA, HAaIIPaBe-
HUe 3arpocos) [2, c¢. 112].

CrnemyeT TMOMHHTB, YTO TOA0O3PEBAEMBIN, OOBUHICMBIHA
KaK UCTOYHUK MH(POPMAIIMK O caMOM cebe MOXKET coo0IIaTh
JAHHYI0 WH(QOPMAIMIO HE TOJIBKO KaK MACCHBHBIA OOBEKT
W3yYCHHSI, HO ¥ aKTHBHO, TO €CTh OCO3HAHHO, B (hopMe pac-
CKa3a 0 CBOMX IMCHXOJIOTHYCCKHX OCOOCHHOCTSIX, COCTOSTHH-
SIX W TIporieccax, 00 o0pase KU3HHU, OCTYIIKaX, HHTEpecax,
9yBCTBaX W MpoyeM. J{axke B OTCYTCTBHUH yCTaHOBKH Ha CO-
oOmieHne JoKHOW MH(pOpMAIUU O ceOe YETOBEK HEPEIKO
3aTPyAHACTCS OMHCATh WCIBITHIBAEMBIE UM ICHUXO(H3NYe-
CKHE COCTOSHHSI M UyBCTBA. Y KaXKJOTO YEIIOBEKA CYIICCTBY-
eT coOCTBEHHOE IpefcTaBlieHne 0 cede, CBOsI CaMOOLICHKa,
KOTOpBIE MOTYT HE COBIIQAaTh C UCTUHHBIM 00pa3oM 3TOTO



YeloBeKa.

IToxazanus noTepneBIINX U CBUIETENIECH MO3BOJISIOT I10-
JIyYUTh CBEJIEHHS O IIUPOKOM CIIEKTPE 4epT JINYHOCTH Ipe-
CTyIHHKA, KOTOPBIE MPOSBIISIIOTCS B CBSI3U C PaccieyeMbIM
MIPECTYIHBIM COOBITHEM. B TO e Bpemst KOJIM4eCcTBO U Kave-
CTBO TaKo# HH(GOPMALNH 3aBUCAT OT 00bEKTHBHBIX YCIIOBHUH,
B KOTOPBIX JONpPAIIUBAEMbIH MOTEPIEBIIMNA UK CBUAETEND
BOCIIPHUHUMAaJI OOBUHSEMOro, OT CyOBEKTHBHBIX YCIIOBHH,
CBSI3aHHBIX C JINYHOCTBIO CaMOT'0 JAONPAIIMBAEMOr0, €r0 OT-
HOUIEHUs K 00BUHsIeMOMY U T. 1. [TomoGHas cutyarust TpeOy-
T OT CIIeAoBaTelIs 0co00ro MOAX0a K OLIEHKE J0CTOBEPHO-
CTH TIOJTy4YeHHON MH(pOPMAIIHH.

JloIKHBI  OBITH  CIICIMANBHO  BBIACIEHBI  ITyOIMKAIIH
CpPE/ICTB MaccoBOM MH(OpPMAIMH, TEJIEBU3NOHHBIE TPOTPaM-
MBI ¥ TOMY TIOI0OHBIE HCTOYHUKH HH(popMarmu o nure. OHn
HOCST ITyOJMYHBIA XapakTep U HCIIONB3YIOTCSA B TEX Cilyda-
SIX, KOIJIa JINYHOCTh OOBUHSEMOTO MPUBJIEKAET OOILIECTBEH-
HO€ BHUMaHHE. JTH MCTOUYHHKH MOTYT PacKpBITh JIEIOBBIE
1 YeJOoBeYECKHEe OCOOEHHOCTH JIMIA, KOTOPOE MHTEPECYIOT
ciesoBaTeIsl.

Ha camom pnerne naHHbIE OCOOEHHOCTH YacTO SBIISIOTCS
pe3yabraToM 0000MIEHUS HE3aBUCHMBIX YepT, TPOBOIMMOTO
KypHajucTamu. Takue JOKyMEHTHI He ClielyeT yIycKaTh U3
BUY, TAK KaK OHM YacTO COJEp)KaT BaKHYIO MH(OpPMAIHIO,
Ha CaMOCTOSITEIIBHBIA COOP KOTOPOH CIIEIOBAaTENi0 MOXKET
YUTH MHOTO BpeMeHHU. B TO e Bpems ClleyeT OTMETUTb,
YTO HEOOXOMM OCOOBIH MOAXO/ B OLIEHKE MPEACTABISIEMBIX
B 3TOT WCTOYHUK MH(poOpManuu (PaKTOB O WHTEPECYIOUINX
CJEJCTBHE JIUIAX. DTO CBA3AHO C PACIPOCTPAHEHHOH MpaK-
TUKOM MyOJIWKaIMM CIEHHUAIbHBIX 3aKa3HBIX MaTepHaJIOB,
KOTOPBIE YacTO COZIEPXKAT HEIOCTOBEPHYIO HH(OPMALIHIO.

[TockonbKy CyIIECTBYeT KOMIUIEKC CIIe(pUIeCKUX METO-
JIOB, HE BXO/SIIINX B 00BEM NPOIECCYANTbHON AEATEIBHOCTH
CIeJoBaTeNsl, CBSI3aHHBIM C OCYILECTBIEHUEM ONEPaTHB-
HO-PO3BICKHOM JIESITEIbHOCTH, MY LIeJIeCO00pa3HO IIpUBIIE-
KaTb K N3yYECHHUIO JIMYHOCTH MO03PEBAEMOT0, OOBHHIEMOTO
COTPYJHHMKOB OpraHa J03HaHHUS.

B Takux cimydasx W3 TaKTUYECKUX COOOpPaKeHMH clelo-
BaTeNI0 HEIENeco00pa3HO JEMOHCTPHUPOBATH U IPOSIBIISATH
CBOH MHTEpEC K TeM WIJIM MHBIM CTOPOHAM JHYHOCTH OOBHU-
HSIEMOT0, HO HEOOXOAMMO IO BO3MOXHOCTH MAaKCHMAaJIbHO
U3YYUTh €T0 TICHXOJIOTHUECKHE OcoOeHHOCTH. [lnst 3TOro
MOTyT HPUMEHSTHCS HEIIACHBIE ONEPATUBHO-PO3BICKHBIE
MEPOIPUATHSL.

Baxxnast nH(OpManys 0 IMYHOCTH TTOI03PEBAEMOT0, 00-
BUHSIEMOTO MOXET OBITh IOJy4e€Ha W3 APYIUX YTOJIOBHBIX
JIelT, IO KOTOPBIM 3TH JIMIa ObLIIM 0CYX/IeHbI panee. J{ist aTo-
TO MOXKET MOTPeOOBaThCS M3YyUUTh TAKUE YTONOBHBIE JEia
MOJHOCTBIO WIIM YAaCTUYHO, HO INIABHOE, HE OTPaHUYMBATHCS
H3y4YeHHEM TOJIBKO ITPUrOBOpA.

Eime oHUM 3HaYMMBIM UCTOYHUKOM MH(pOPMANNH O JTHY-
HOCTHU NMPECTYIMHUKA MOTYT SIBIATHCS KPUMHHATHCTUUECKHE
yuerbl. KpumuHanucTniecku 3Haunmasi mHGopMalus o pa-
Hee CYIIUMBIX JIMIAX, COCPEIOTOUYEHHAsS B COOTBETCTBYIOIIUX
ydeTax, MOXKET COEPKaTh CBEJECHUS O MPUBIEYEHNHU K Yro-

JIOBHOH OTBETCTBEHHOCTH, O CYJUMOCTH, O (hakTe moodera u3
MCECT JIMIICHUA CBO60Z[I)I, O COBCPIICHUU OJAHUM U TEM IXKC
JMIIOM HECKOJIbKMX HPECTYIUICHHH ONpelereHHbIM CHOCO-
oomMmuT. 1. [3, c. 190-192].

B cosnanum cnenosarens (pOpMHUpPYeTCs OILpeleleHHOe
NpeJCTaBICHIe O THNAX JMYHOCTH IPECTYIHUKA 110 Mepe
HaKOIJICHUsI ero NMpogecCHOHaNBHBIX 3HAHUN M omnbITa. Mc-
I10JIb30BAHUC O61HI/IX JIMYHOCTHBIX Moz[eneﬁ HeO6XO[ll/IMO,
HanpuMep, NP BBIIBIDKEHHH BEPCHI Ha IePBOHAYAIEHOM
JTame paccieloBaHus, KOTJa CJeIoBarellb He MMEET KOH-
KpeTHOM MH(popManuy no jaeny. [Ipy U3ydeHHH JIMYHOCTH
KOHKPETHOTO II0JJ03PEBaeMOro, OOBHHSEMOTO CTEPEOTHII-
HBIM METOZOM, KOTOPOMY TIPHITUCHIBACTCS COBOKYITHOCTD
001uX yepT, HanboJee YacTo BCTPEUAIOIIMXCS Y ONpeesIeH-
HOI TPYIIIBI JINL, TPOUCXOJHUT HEe U3YUCHUE JINYHOCTH, a TaK
Ha3bIBacéMoe O€30TUETHOE CTPYKTYPHUPOBAHHE JIMUYHOCTH [4,
c. 62].

[Tox BIMAHMEM CTEpeoTHIIa CIIENOBaTeNb BOCIIPUHUMACT
JMYHOCTH T10/I03PEBAEMOT0, OOBHHSAEMOro HemnonHo. Yem
0oJIbIIIe HCKaYKEHUE BOCHIPHUSTHS [IOJTYUEHHOM Clie/joBaTelieM
nHpOpPMaIMU, TeM Oonbliee BHUMAaHHE OH OyneT ynemarTh
BBISICHCHHIO CBOETO OCHOBHOTO MHEHHS 00 M3y4aeMOH JInd-
HOCTH Ha OCHOBE MMEIOILETOCs CTEPEOTHIIA.

Jns Hambomee TOITHOTO W OOBEKTHBHOTO TMONYYEHHUS
nH(pOPMALMK O JIMYHOCTH HPECTYITHUKA CIIEA0BATEIIO Iie-
1ec000pa3sHO OMNPENENUTh HECKOJIBKO MOZAENEH MOBEICHUs
NPECTYIHUKA, a TAKKe HECKOJIBKO BAPUAHTOB THUIIA €TO JIMY-
HOCTH. ISl TIOMTHOTBI M OOBEKTHMBHOCTH HM3YYCHHS MOXKET
MIPUMEHSITBHCST METO/I 0000IIEHNsI HE3aBUCUMBIX XapaKTepH-
cTuK [4, c. 63], KOTOPBII HCIIONB3YETCs CIIe0BATENEM IS
cOopa u aHamu3a MHGOPMAIMU OT HECKOJIIBKUX JIMI, MOCIe
M3YYEHUsI KOTOPOH CIIeOBATENb CBOAMUT €€ K €IMHOMY pe-
3yJIBTATYy.

Omnupasich Ha BBIIIEU3IOKEHHOE, TPEICTABISACTCS PALH-
OHAJIbHBIM COCTAaBIICHHE CJIEOBATENIeM B XOfE€ IpeaBapu-
TEIILHOTO PACCIIeIOBaHUS XapaKTePHCTUKHU JIMYHOCTH OO~
3peBaeMOro, 0OBHHIEMOTO, B KOTOPOH CIEIYET OTPaKaTh M
00001aTs Bce M3BECTHBIE CBeACHUs (MH(pOpMAIMIO) O Xa-
PaKTEepHU3yeMOM JIHLIE, KOTOPBIC H3BECTHBI CJICJOBATEIIO.

Takum o6pa3zom, enecoodpa3HO PEKOMEHI0BATH CIIEI0-
BaTeJIsSIM COCTABJICHHE XapaKTEPUCTHK JIMYHOCTHBIX CBOWCTB
1 Ka4ecTB I10J03PeBaeMOro, 0OBHHAEMOTO, KOTOPBIE MOJUIe-
JKUT MPHOOIIATh K MaTreprajaM YroJOBHBIX JeJ JUIs Mocie-
JYIOIIETO UCIIONb30BaHUsL.
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HACUJIbBCTBEHHBIE NPECTYIIJIEHUSA
MPOTUB MOJIOBOI CBOBO/IbI HJIX MOJIOBO
HEINNPUKOCHOBEHHOCTH!: ITPOBJIEMbI
KBAJIM®OUKAIIMN

Ynazoeckan T.C. (BUII, Mozunes)

B Koncrurynnu Pecniybnuku bermapycs roBopuTCs 0 TOM,
YTO Ka)K/JIOMY UEIIOBEKY M T'pakJaHWHY T'apaHTHPYeTCs 3a-
IIUTA €ro IpaB U CBOOOM, BKIIOUYAsl IPAaBO Ha HOJIOBYIO CBO-
00y ¥ MOJIOBYIO HEMPHUKOCHOBEHHOCTb.

CoBpemMenHasi cyfeOHass NMpaKTHKa BbIpadOTaia ILENbIA
psil pEeKOMEH/Ialnii, TOMOTalOIMX OCYIIECTBUTh HaJIexka-
IIyI0 KBATH(UKAIIMIO MPECTYIUICHUH MPOTHUB TIOJIOBOW He-
MIPUKOCHOBEHHOCTH HJIH TIOJIOBOH cBOOOBI. OcOOEHHO cTO-
UT OTMETHUTH mnoctaHosieHue [lnenyma Bepxosnoro Cyna
Pecny6nmuku bemapycs Ne 7 ot 27 centsadps 2012 roma «O
Cyz1eOHOH MpaKTHKE 10 JieJIaM O MPECTYIJICHUSIX TIPOTHB TI0-
JIOBOW HEMPUKOCHOBEHHOCTH MJIM TTOJIOBOW CBOOOIBI (CT. 166
— 170 YronosHoro koxexca Pecrryonuku Benapych (mamee —
YK))».

Ha ceropssiiHmii 1eHb HE CYIIECTBYET €AMHOTO MHEHUS
10 BONIPOCY O HEOOXOAMMOCTH OCYIIECTBIICHUS JIOMOIHU-
TEJIFHON KBaJTM(UKAIMU MO JApPYrUM cTaThsiM OcoOeHHOMH
yactn YK B ciryyasix, Korma NpuUMEHEHHE HacWiusi J00
YTpO3bl IPUMEHEHUST HACHIIHMSI OCYILECTBISIETCSI HE B OTHO-
IIEHUH CaMOTO MOTEPIIEBIIETo, a ¢ HEJbI0 MOJAABICHHsS €ro
COTPOTHUBIICHUSI B OTHOLIIEHUHU APYTrux jui [1].

HeoOxomumMo OTMETHTH, YTO KBaIH(PHUKAIUSI CIOKHOTO
HACHWJIbCTBEHHOTO TPECTYIUICHHS OCYIIECTBISIETCS IO OJTHOM
crarbe (MO0 ee 4acTH) B TeX CIydasiX, KOraa CaHKIHs 3a
JTAaHHOE TPECTYIUICHUE CUMTAETCs Oojiee CTPOrod Mo Cpas-
HEHHIO C CAHKIMSMH 32 IPUMEHEHHE (PU3MIEeCKOTO HaCHIINS,
YCTAHOBJICHHBIX B COOTBETCTBYIOIINX cTaThsx miaBsl 20 YK.

Ecnu caHKIuS CIOKHOTO HACHJIBCTBEHHOTO TIPECTYILIE-
HUSI MEHBIIIE, HEXEIH CAaHKIUS TPECTYIUICHHS, YCTaHOBJICH-
Horo rmaBoit 20 YK, unu paBHa ei, TO B 3TOM cllydae Tpe-
OyeTcs OCYIIECTBICHHE KBATU(UKAIMN MO0 COBOKYMHOCTH
JTAaHHBIX MIPECTYTUICHUH.

CrenoBarenbHO, €CJIM pedb HIET 00 YMBIIUICHHOM TpH-
YMHEHUU TSDKKOTO TEJIECHOTO TOBPEXICHUS APYTUM JIU-
1[aM TpH COBEPUICHUM W3HACWIOBAHUS JMOO COBEPIICHUH
HaCWIbCTBEHHBIX JEHCTBUHI CEKCyaJIbHOI'O Xapakrepa WiId
MOKYIIEHNS] Ha HUX, TO JAEHCTBUS BHHOBHOTO HAaJUICKUT
KBaIM(UINPOBATH 110 COBOKYITHOCTH IPECTYIUICHNH, ycTa-
HOBJIGHHBIX COOTBETCTBYIOLIMMH HacTsIMH CT. 166 1100 CT.
167 YK u ct. 147 VK.

[IpumMeHeHne HAaCWIMS TIPH COBEPIICHHUH TTOJIOBBIX IIpe-
CTYIUICHUH, BCJIEACTBHE KOTOPOrO AAHHBIMHU JICUCTBHUSMH
MOTEPIEBIIEMY MPUYMHIECTCS JIETKOE WIN MEHEE TIKKOE
TEJICCHBIC TTOBPEKACHUS, OXBATHIBACTCS JNUCIIO3UIUSIMH CT.
166 u 167 YK. Ecinu nonoOHbIMU JEHCTBUSIMU TIOTEPIIEB-
1eMy OBIJIO YMBIIIJIEHHO TPHYMHEHO TSKKOE TEJIECHOE TI0-
BPEXJICHHE, TO IEHCTBHSI BHHOBHOTO JIMIA HAa/UIC)KNUT KBAJIU-
(bULIMpPOBaThH 110 COOTBETCTBYIOLIEH YacTH CT. 166 wiu ct. 167
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nno ct. 147 YK [3].

W3 maTepuanoB ciaeICTBEHHOM MPAKTUKHU (MaTepuabl UC-
CJIEIOBATIMCH ABTOPOM TP TPOXOXKJICHUH TPEIAUTIIOMHOM
npaktukn — T.C.) cremyert, 9To moiy4uia MHUPOKOe Pacrpo-
CTpaHEHHE CHUTYyallys, B COOTBETCTBUU C KOTOpPOMi, morep-
MIEBIINE MPUBOAMINCH B OSCIIOMOIIHOE COCTOSHHE, OHAKO
TIOJIOBOE CHOIICHUE WJIM MHBIC JICHCTBUS CEKCYaJbHOTO Xa-
pakrepa C JIMIIOM He COBEpILAIUCh. Takxke He MPUMEHSIIOCH
B OTHOIIEHWH IMOTEPIIEBIIETO JHIa (HU3NIECKOe JINOO TICH-
XMYECKOE HACHJIME MPU COBEPUICHUH HAa3BAaHHBIX ACHCTBHUIL.
B HO[[O6HI)IX Cllydasx Jinla, COBEPUIaBIINUC TaAKHUC ZleﬁCTBPISI,
HE MPUBJIEKAIICH B KAYECTBE COMCIIONHUTENEH B TPYIIIOBOM
W3HACWIOBAHUH WJIM COBEPIICHWH HACHIILCTBEHHBIX MIeH-
CTBMI CEKCyaJIbHOTO XapakTepa.

Heo06xoauMo OTMETUTD, YTO MCIOJIB30BaHHE OECIIOMOIII-
HOTO COCTOSTHHSI OTEPIICBIIETO JIHIA SBISIETCSI COCTABOOO-
pasyloIUM IPU3HAKOM MPECTYIUICHUS, [103TOMY IpHUBEZe-
HHE TIOTEPIIEBILETO JINIA B OECIIOMOIIHOE COCTOSHUE HETb3sI
CUUTATh yCTPAHEHHUEM NPEIATCTBHS K COBEPIICHUIO HM3HA-
CUJIOBaHHUs WJIM HACUJIBCTBCHHBIX ]IeﬁCTBHﬁ CCKCYyaJIbHOT'O
Xapakrepa.

[o 3T0i MpUYMHE TpHUBEAEHHUE MOTEPIEBIIEr0 B Oecro-
MOIIIHOE COCTOSIHME C HAJIMYHMEM YMBICIa Ha COBEpLICHHUE
JIPYTHM JIUIIOM HaCHIJIbCTBEHHOTO IIOJIOBOTO aKTa (WiIN JAeH-
CTBHH CEKCyaJbHOTO XapakTepa) Hy)KHO KBaIH(HUINPOBATH
HUCKIIIOYUTEIIbHO KaK COUCIIOJHUTEIILCTBO B I'PYIIIIOBOM U3-
HACHUJIOBAHUHM (MJIN COBEPIICHNH HACHIbCTBECHHBIX I€HCTBUH
CEKCyaJIbHOTO XapakTepa).

B cBsi3u ¢ ykazaHHBIMH OOCTOSITENILCTBAMU KpalHE ce-
pBe3HON TPOOIEMON SABISAETCS OCYIIECTBICHHE KBATU(H-
KaIliy HA3BaHHBIX JCSHUH, €CIM B KAUECTBE HMCIIOIHHUTEICH
BBICTYIIAIOT JIMIIA, KOTOPBIX HEJIb3s MNPHUBJICYL K yFOﬂOBHOﬁ
OTBETCTBEHHOCTH 1O MPUYMHE MX HEBMEHSIEMOCTH, HE I0-
CTIDKEHUSI BO3PACTA, HEOOXOAMMOTO JIJIsl IPUBJICYEHUS K yTO-
JIOBHOM OTBCTCTBCHHOCTH, WM HAa OCHOBAaHHUU APYI'UX yCTa-
HOBJIEHHBIX 3aKOHOM OCHOBaHHMH.

OObenrHEHNEe HECKOJIIBKUX JIMI, KOTOpbIe HE 00alaroT
o0IIMMH ITpU3HAKAMHU CyObeKTa MPecTYIUICHHs, MOXKET 00-
Pa30BBIBATh TPYNITy KaK COIMAIBHOE SIBJICHHUE, OJHAKO MO-
Jo0Has TpymnIa He OyZeT OTBeYaTh HEOOXOMMBIM IPU3HAKAM
coyvactus. [ToaToMy eciin pecTyIieHne COBepIIaeTcs He-
CKOJIbKUMH JINIIAMH, HO TOJIBKO OJHO M3 JAAaHHBIX JHIl 00Ja-
JlaeT HEOOXOIMMBIMH NIPU3HAKAMHU CyOBbEKTa MpecTyIUICHHUS,
TO COJIESTHHOE MOXKET KBAIU(HUINPOBATHCS MCKIFOYUTEIBLHO
KaK WHAWBUIYaJbHO COBEPIIEHHOE NPECTYIJIEHHE, HO HE
Kak MMpecTyIUICHHE, KOTOPOe OBUIO COBEPIICHO B COyYaCTHH
[2, c. 346].

B oT0ii cBs3M coBepIIeHHe JI000TO YMBIIUIEHHOTO Tpe-
CTYIUICHUS JIUIIOM, KOTOPOE HE CIIOCOOHO HECTH YTOJIOBHYIO
OTBCTCTBCHHOCThb, COBMCCTHO C OJHUM MO0 HECKOJILKUMH
JMLAMH, KOTOpBIE HE 00NaaloT HEOOXOAUMBIMH MPU3HAKA-
MH CyOBEKTa MPECTYIUICHHs, HEOOXOIMMO KBaTH(DUIMPO-
BaTh KaK IPECTYyIUIEHHE, KOTOPOE ObLIO COBEPILEHO IPYIIIOi
JIMI, B CIydae, eciii JaHHOE OOCTOATENBCTBO YCTAHOBICHO
B cooTBeTcTBYIoIIeH yacTh YK B kadecTBe KBamupUIIHpYyIO-



LIEro MPHU3HAKa.

Takum 00pa3oM, MOXXKHO KOHCTATHPOBAaTh, YTO H3HACHU-
JIOBaHUE SIBIISIETCS OHUM M3 CaMbIX TSKKHUX MPECTYIUICHUH
MPOTHB MOJIOBOW HEMTPUKOCHOBEHHOCTH WITH MOJIOBO# CBOOO-
JAbl U Tpe6yeT THIATCJIBHOI'O aHaJIn3a B KaXX/I0M KOHKPETHOM
ciyyae.
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MNPOPUITAKTHUKA U HCTOKHN
KOPPYIIIIMOHHOT'O YMBICJIA

Damoixoe E.A. (BUII)

[Ipexae uyem BbIpAOOTaTh CUCTEMY HPOTHUBOJICHCTBUS
KOPPYIIINU, HAM CIELyeT ONpEeNeUTh, YTO UMEHHO CTOUT
IIPECeKaTh JUIsl BOCHPENSITCTBOBAHUS ITPECTYITHOMY YMBICITY.

Tax, BBIAEISIOT SKOHOMUUECKHE, TTOIMTHYECKUE, OpPTraHU-
3aI[OHHBIE U TICUXOJIOTHYECKHE TIPHUMHBI KOPPYHIIMOHHOTO
MOBEJECHHUS, BKITIOYAIOIIUE: UTPOBYIO MOTUBALIUIO; KPYTOBYIO
MOPYKY Cpein KOPPYNIHOHEPOB; MHOTOBEKOBYIO HCTOPHUIO
M3I0MMCTBa, Onarofapsi KOTOpoil KOppymiysl cTana Tpajau-
Iyel, BOucasIueiics B 00pa3 *KHU3HHU; TPAJAWUIMOHHOCTh OT-
CYTCTBUS CONIMIAPHOCTH HACEJICHUs C 3aKOHAMH, 3aIpelia-
IOMIMMH KOPPYTIHUIO; CYyIIECTBOBAHHE psiia JOJKHOCTEH U
npodeccuii, CTaBIINX KETAHHBIMH JIMIIb B CHIIy TOTO, YTO
JIAI0T BO3MOXKHOCTH TI0OOPOB M M3JJOMMCTBA; HU3KHH ypoO-
BEHb MIPABOCO3HAHMS HACEJIECHHS U JIp.

Cam (eHOMEH KOppyNIIMK NpHOOpeTaeT Kyia 0ojaee MHO-
TOIPaHHBIM XapakTep B CPaBHEHUM C IPUHATOM MaccaMu
MOJIENBIO0 COLMAILHOTO BOCTIPHATHS. M3 3TOTO ClenyeT, 4To
JIOOUTBCST JIOJDKHOM PE3yIbTaTUBHOCTH, HCIIONB3YS JIUIIb
CaHKIIMOHHYIO TOJIUTHKY, MajoBepoaTHo. Jlaxxe Kutal, ubs
MTOJIUTAKA CYUTACTCS MPUMEPOM KeCTKoW M d(dekTuBHON
CUCTEMBI NPOTUBOAEHCTBHS KOPPYNLHUU U KOTOpasi B CBOEH
METOJIOJIOTHH He M30eraeT Jiayke CMEPTHOI Ka3HH, 3aHUMAaeT
JuIe 64-e MecTo B 00IIEMHUPOBOM PEHTHHTE CTPaH IO YPOB-
HIO BOCHPUSTHIO KOPPYHLHHU, COCEACTBYS C OTAENBbHBIMU
cTpaHamu AQpHKH.

Ha ¢one 3T0r0 nepcrekTUBHBIM BUIUTCS PAa3BUTHE I0PU-
JIUYECKON MCUXOJIOTHH ¥ KPUMHHOJIOIHH, CBOEBPEMEHHAS U
OCHOBATeJbHAs MHTErpalnys MPaKTHUYECKUX BBIBOJOB KOTO-
PBIX TTO3BOIMIIH OBI pa3paboTars 0oJiee aKTyalbHYIO CHCTe-
My IpO(WIAKTHKA KOPPYTIIHH.

B gacTHOCTH, TOMHUMO amneNIMpOBaHUS K UHAUBUIY, Cle-

AYET TAKXKE YACIUTH 0c000 TIPUCTAJIBHOEC BHUMAHHUE MEH-

TaJIBHOCTH COILIMYMa, KOTOPBIH €T0 OKPYXKaeT U 4aCThIO KOTO-
poro oH siisierTcsi. CeMbsi, OIM3KHUN KPYT 3HAKOMBIX, KOJIJICTH,
MECTHBIE KHUTEIU WM BCS HAllMA B IIEJIOM BIUSIOT Ha (op-
MHPOBAaHHE COOTBETCTBYIOLIETO MHUPOBO33PEHUsI, TTOOYXKIast
WHAWBHJA 3a49aCTy10, aallTUPOBATLCA 1OJ YTBECPAMUBIIUCCIA
HOPMBI, JJa’ke €CIIH 10 CYyTH CBOEI OHU JIMIIEHBI 30POBOTO
HPaBCTBEHHOTO 3epHa. B cirydae ke, KOTrjia JIMIIO MBITACTCS
BOCIIPOTUBUTLCA HO}106HOMy TTOJIOKCHUTIO ACT U IPUACPIKHU-
BaThbCs 00JIee MPOrPECCUBHBIX UJIEH, OHO MOXKET CTOJIKHYTh-
Csl C HETMIOHMMAaHWEM, HETPHATHS, a B Xy/AIIEM Cilydae | C
MpsIMOil arpeccueil B CBOM ajpec, HEPEeIKO MOOYKIaromien
K MPUHITHIO paHee OTBEPTHYTOW MapajurmMbl U3-32 YTPO3bI
JKH3HM WJIM COOCTBEHHON COMAIIN3AINU B OOIIECTBE.

[o »To¥i mpu4yMHE BUAMTCS MPUOPUTETHON paboTa B MO-
TOOHOM HAIpPaBJICHUH, MOCKOIBKY YeJOBEK, Oymaydu CyOb-
€KTOM COIMaJbHBIM, HEM3MEHHO OyAeT NMepeHHMarh T€ HIIH
HUHBIC aCIICKThI COIJ,I/IZlJ'l]:HOﬁ MCHTAJIbHOCTH, KOTOPbIC MOTYT
MPOBO3TIAIIATh HM30MpaTeNbHBI MpaBOBOM HHUTHIM3M. K
MIPOTUBONPABHBIM SIBJICHUSIM BBIPA0ATHIBACTCSI TOJIEPAHT-
HOCTB, KOpPYILHS HAYMHAET BOCIPUHUMATHCS KaK HEOTHEM-
JieMast 9acTh Ku3Hu [1].

BcenencTBre 3TOr0 BHUMAHHMIO M OCYXKICHHIO TPaXIaH
MOABEPraroTCA TOJBKO TE€ NPEUCACHTHI, KOTOPHIC MOBJICKIIN
3a co00l KpynHBbIE MaTepUasIbHBIE WM YEIIOBEUECKHE TI0-
Tepu. OmmOOYHO rMojararh, 9YT0 K KPYIHBIM B3STKAM JIUIIO
MIPUIIIO B KOPOTKHE CPOKU — BCE 3TO CIEICTBHE MHOIOJIET-
HEW MPaKTHKH, «IIEPEHATHE OTbITAa» y APYTUX, 9TO B OOIIEH
KapTHHE TTOJIBOINT HAC K 3aKIJIIOUCHHUIO, YTO JIF000E KPYIHOE
MPECTYIUICHUE, a TOYHEE CaM YMBICEII TAKOTo, 0a3upyercst Ha
¢byHmamenTe 6osiee MaJCHBKHUX, paHee COBEPIIEHHBIX M 00-
IIECTBEHHOCTHIO JIOMYIICHHBIX.

B cBete atoro 3aCJIy’)KUBAlOT BHUMAHUA TMPUYHHBL «J10-
MYIIEHHUs» TTO00HOTO MOJIOKEHUSI JIeN, HO MBI COCPEI0TO-
YUMCSI Ha UX MEHEE MPEIOCYANTEIHHOM COCTABE, TOCKOIBKY
MPECTYIJICHUEC MOXET UMETh MOTUB, HeoO0s13aTeILHO mpouc-
TEKAIOLINH U3 KOPBICTHBIX TTOOYXICHUH, a HAIIPOTHB, MIPE-
CTaBISITHCSI HEOOXOIMMBIM JUISl ITPEOIOJICHUS ONpEaeIEHHO-
ro posa HecnpaseauBocTu. K nmpumepy, eciu B rocynapcTse
yTBepkeH Hed(PPEKTUBHBIN OIOPOKPATUIESCKHH ammapar, Ko
BCEMY TIPOYEMY HPENbSIBISIIONINN BBICOKHE TPEOOBaHHS K
HpaBOBOﬁ TpaMOTHOCTU U BPECMCHHBIM 3arparam, TO HET HU-
Yero yIMBUTEIBHOTO, YTO OOBIBATENb B CTPEMIICHUN YMEHbB-
HIATh YYNHEHHBIC CIOKHOCTH Oy/IET CKIIOHEH NPHOETHYTH K
Jlaye B3STKH.

Hpyroil npuuMHON MOXKET SIBISATHCS HU3Kas OIulaTa Tpyaa
1 KakK CJICJICTBUE — 3aHMKECHHBIE TPEOOBaHNS K HAHUMAEMbIM
Kajpam, a, CJIe0BaTeIbHO, U K UX JIUYHOCTHBIM KaueCTBAM.
B To xe Bpemst uccienopareny u3 KoneHrareHckoro yHuBep-
CUTETa MPOBEIN COOCTBEHHOE MCCIICIOBAHHE, IIETbI0 KOTO-
POro OBLIO BBISIBUTH KOPPEJISLIUIO MKy YPOBHEM 3apILIaThl
1 PHCKOM BO3HMKHOBEHUSI KOPPYIIINH.

Kak oxazanoch, BbICOKas 3apaOOTHasi Iuiata He TOJBKO
HE SIBIISIETCS CICPIKUBAIOLIMM (DaKTOpOM, HO JlaKe JEeMOH-
CTPUPYIOT CKJIOHHOCTD JIUIA K B3STOUHUYIECTBY, TOCKOIBKY
B BBIOOpE MPO(eCcCHr OHO MCXOAMT, B NIEPBYIO OYEpPE/ib, U3
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co00pakeHHsT KOMMEPUYECKOM 3aMHTEpECOBAaHHOCTH, a He
TPYIOBOH camopeanu3alyu, 4TO MOXKET OKa3aTh Mapa3uTH-
pyromtuii 3 PeKT B TOM YUCIIe U Ha APyTuX Kojuier [2].

3TO O3HAYAET, YTO B KaJ[POBOH MOJIUTHKE CIIEAYET JeNaTh
B IEPBYIO OYCPEAb AKLUCHT Ha JIMYHOCTHBIX Ka4€CTBAX pa-
OOTHHKA, a YTOOBI MMOJJICPKUBATE €T0 JIOJDKHYIO HACHHOCTD
U NIPaBOCO3HATEIBHOCTh, HEOOXOANMO MPEAOCTABUTH TOMY
JIOCTOMHYIO OIUIaTy TPy/a.

Taxum oOpazoM, U TOCTIDKEHHS JOKHON 3(PQeKTHB-
HOCTH B TPOTHBOJCHCTBUU KOPPYIILHUH, CIEAYET B IEPBYIO
o4yepeab UCXOAUTH K3 OCO3HAHWSA MHOI'OTPAHHOCTU 3TOI0
SIBICHUSI, & COOTBETCTBEHHO M HEOOXOAMMOCTH KOMIIIEKC-
HOrO moxaxona. 1IoMHMO CaHKIIMOHHOTO TNPEnyNpeKACHUs
" anejuiuuyu K MHAWBUAY, CTOUT TAKXKE YACJIWUTH IOJIKHOC
BHUMaHHE BOCIMTAHUIO JOJDKHOW NPABOCO3HATEILHOCTH B
o01mecTBe, KOTOPOE M SIBISIET COOOI COBOKYNMHOCTH TEX cCa-
MbIX UHAUBHUIO0B.

TocynapcTBy Kak MEXaHU3MY OOIIECTBEHHOTO PEryanpo-
BaHMs HEOOXOIMMO padoTaTh HaJI aKTyaIu3aluel coOCTBEH-
HBIX CHCTEM, 4TOOBI HE CO3/[aBaTh TOJEPAHTHYIO IJIsl Ipe-
CTYIUICHUH Cpely, JeNaTh Pa3IndHbIe MPABOBBIE TPOIECCHI
TIOHSTHBIMHU ¥ JIOCTYITHBIMH JUTS TpaXaaH. He MeHee BakeH
U BOIIPOC YCIIOBUM TpyZAd, BEJCHUE I'PAMOTHON U 340POBOMU
KaJpOBOH TIONUTHKHU B TPYIOBOH cepe, pa3BUTHE TPakIaH-
CKOTo 00IecTBa M MOBCEMECTHOE TIOHUMaHNE B3aUMOCBSI3H
COLMAIBHBIX MPOLIECCOB, I7Ie TOJEPAHTHOCTD JaKe K MaJIbIM
MIPECTYTUICHUSIM HETIPEMEHHO MPHUBEIET K COBEPLICHUIO 00-
JIee KpyTHBIX.
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JETEPMHUHAHTDBI XYJIMTAHCTBA

@Deoocuxk C.A. (BUII, I'poono)

CoBpeMeHHass KPUMHUHOJIOTHYECKAs XapaKTepUCTHKA Xy-
JIUTAHCTBA MO3BOJISAET 3aK/IIOUYNTh, YTO HECMOTPSI HA HEBBICO-
KW ypOBEHb €€ YAEIbHOrO Beca B MacmTadax PecryOnmiku
Benapych creneHb 0011I€CTBEHHON OMIACHOCTH JITAHHOTO Tpe-
CTYIICHUS] BEChMa BEJIMKA BBU/Y HAINYUS MOTCHIHAIBHOM
U peasbHOW Yrpo3bl )KM3HU U 3JJ0POBBIO YeJIOBeKa, oOIe-
CTBEHHOMY MOPSIIKY U HPaBCTBEHHOCTH. VIMEHHO 310 U 00-
YCIIOBIIMBAET HEOOXOANMOCTh B CHCTEMHBIX MCCIIEIOBAHUIX
MIPUYMH W yCIOBUH JAHHBIX BHIOB IOCATATEIBCTB JUIT MX
MOCIEAYIOIETO NPeLyIPEKICHUS.

Teopust IpUYMHHOCTH B KPUMUHOJIOTMYECKON HAYKE OCHO-
BBIBaeTCs Ha 001Ie(hmI0cockoil KOHIETINH IeTEPMUHA3MA
(;mar. determinare — orpaHUYMBaTh, OUEPUNBATH, OTIPEICISTH
rpaHuIpl). B KOHIENINU yKa3bIBaeTCsl, YTO B OKPYKAIOIIEH
JICHCTBUTEIIHOCTH BCE IPUUUHHO 00YyCIIOBIICHO, T/IE IPHIH-
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Ha BCer/a MepBUYHA MO OTHOLICHUIO K CIIEICTBHIO, a Cle/-
CTBHE HEH30EKHO MOPOXKIAeT HOBOE ClIeACTBHE. B cBA3M ¢
9THUM MOBJIUATH HA MPECTYNHOCTD, MPEAyNPEAUTH COBEpIIIe-
HUE MIPECTYINICHNH MOXKHO, BO3/ICHCTBYSI HE TOJIBKO Ha MPHU-
YHMHBI, HO 1 Ha YCJIOBUS UX COBCPUICHUA.

Tak, KOHKpPETHO-3MIMpHYECKash XapaKTepPUCTHKA Mare-
pHAJIOB apXUBHBIX YTOJOBHBIX /I B PaMKaX HACHJIbCTBEH-
HBbIX HpeCTyHJ’leHI/Iﬁ I10Kasaja, 4To Han60nee 3HAYUMbIMH
COLMAIIbHBIMU IPUYUHAMH XYJIUTAHCTBA SBIIAIOTCS OBITOBAS
HEYCTPOCHHOCTh W OTCYTCTBHE HOPMAJBHBIX YCIOBHH IS
OpraHu3aIy J0CcyTa.

Hecmotpst Ha TO, 4TO camu 110 ceOe 3TH NPUINHBI HE SBIISA-
I0TCSI ITPSMO KPUMHUHOTEHHBIMH, UIMEHHO OHH OIIOCPE/I0BaH-
HO BJIMAKOT Ha (bOpMI/IpOBaHI/Ie JIMYHOCTHU C IPOTUBOPCUNBBI-
MU JKU3HEHHBIMH TTO3ULUSIMH, NCKa)KEHHBIM HPABCTBEHHBIM
CO3HAHMEM, YTO MOXET IPUBECTH K HETPHEMJIEMOMY aHTHU-
00I1IeCTBEHHOMY ITOBEICHHIO U COBEPLICHUIO HACHUIIbCTBEH-
HOTO MIPECTYIICHNUSI.

[TpoGrema HEyOBICTBOPUTEIBHBIX JKMIIUIHBIX YCIOBUH
(HeﬂOCTaTO'-IHa)I Ijiomanb XWjbsA, OTCYTCTBUE OTACJIBHOI'O
KIJTBSI WJIM BOSMOXKHOCTH €T0 pa3MeHa) — Tuiardopma s
BO3HMKHOBEHHMS NPEAKPHUMUHAIBHBIX CHTyanuii (ockopoOie-
HUH, U3JIEBATENBCTB, CCOP) CPEIU COCEICH, POJCTBEHHUKOB,
OBIBIINX YIEHOB CEMBH.

[o pesynmsraram MpOBEAEHHOTO aBTOPAMH HCCIIETOBAHUS
B 84 % cily4yaeB MpUUMHEHUE Bpe/a 310POBbIO IPOUCXOUIIO
n3-3a KOH(QIIMKTA Ha CEMEITHO-OBITOBOI ITOYBE: MECTOM CO-
BEpIICHUS NPECTYIUICHUH OBUIN YAaCTHBIE JIOMa M KBapTUPEI
(58 % cmyuaes), npuaBopoBas Tepputopus (9 %), necTHuU-
Has mommaaka (tamoyp) (5 %) [1, c. 173].

B nanHOM ciydae MCXOAHBIMHU NPUYMHAMH HACHUIIbCTBEH-
HOIr'o TMPCCTYIUICHUA ABJIAIOTCA OTPHUUATCIIBHBIE SMOLO-
HaJlbHbIE pEakIuu, OOYCIOBIEHHbIC JNYHOCTHBIMU HeEy-
JIOBJIETBOPUTEIBHBIMU TIPUTSI3aHUSAMH CyObEKTa, Ha YeM B
CBOEM HCCJIEI0BaHUM aKLIEHTUpoBajl BHUMaHue B.B. Jlynees
[2, c. 365].

MotuBanusi IpUYUHEHHS Bpea XKM3HMW U 310POBBIO HO-
CHUT arpecCUBHbII, STOMCTHYECKUI XapaKTep, 00bsICHUMA He-
TUIMMYHBIM CaMOYTBEPKIEHUEM JINYHOCTH W BHYTPEHHUMH
KOH(IIMKTaMH, TEPEHECEHHBIMH Ha OKPY)KAIOIINX, MHOTJA
JaK€ Ha HCIPUYACTHBIX JIUII.

VciioBUsSIMU COBEPILEHUS NIPECTYIUIEHUH B TaKUX CUTYya-
IUSIX MOXKHO Ha3BaTh CIEAYIOIIHE:

1) cocTosiHUE aJIKOTOJIBHOTO OTbSHEHHsSI BUHOBHOIO, YTO
ociabisieT ero KOHTPONHPYIOMKE (COepKUBAIOIIIE) Mexa-
HU3MBI oBesieHus (Oosee 70 % cirydaes);

2) HEOCMOTPHUTEIHHOE MOBEACHUE MOTEPIEBIIETO, B TOM
YHCJIe COBMECTHOE PACIIUTHE CHUPTHBIX HAMHUTKOB, YTO MO-
JKET BBIPAXKaThCs B JIOMOIHUTEIBHON MPOBOKAIIUK arpPECCHU
CO CTOPOHBI BUHOBHOTO,

3) OTCYTCTBHE PEaKIIH CO CTOPOHBI KaK ONMKHETO OKpY-
JKCHUSI, TaK M TPEJCTaBUTENICH MECTHBIX OPraHOB BJIAcTH Ha
JIEHCTBUS CEMEUHBIX «JICOOIIMPOBY», CKAHIAIMCTOB, JIHII,
CTpa/IaloINX 3aBUCUMOCTBIO OT aJIKOTOJIS;

4) oTCcyTCTBHE JOJDKHBIX MEp pEearnpoBaHUsl Ha YIPO3bI



pacIpaBbl CO CTOPOHBI OBIBIINX WICHOB CEMbH, KOH(IUKTY-
IOLIMX POJCTBEHHUKOB;

5) HENOJIHOTa BBISBICHUS JIUI, CTPAJAIOUINX AJIKOTOJIb-
HOH (HApKOTHYECKOH ) 3aBUCHMOCTBIO, 1 OTCYTCTBHE B CBSI3H
C 3TUM HUX HAJJIC)KALICTO JICUCHUA,

6) MaTeHTHOCTH XYJIWTAHCTBA, COBEPIIEHHOTO B OTHOIIIE-
HUH POJICTBCHHUKOB (UJICHOB CEMbN);

7) OTCyTCTBHE HaJUIeXKaIIeH CHUCTeMbl HPO(UIAKTHKU
«JJOMAIITHET0» HACHIIUSI CO CTOPOHBI TPaBOOXPAHUTENIBHBIX
OpTaHOB;

8) cTaHOBIEHHE MPABONPUMEHUTENBHON MPAKTUKH MpH-
MEHEHHs 3aIIUTHBIX MPEINUCAHUN 110 OTHOIIEHUIO K KepT-
BaM JIOMAIIHETO HACHIIHSL.

ComiacHO pe3ynabTaTaM HCCIeJOBAaHUA, IPU COBMECTHOM
pacIUTUU CIUPTHBIX HAIUTKOB ITOBEACHHUE IMOTEPIEBIIETO
Yarie HOCHJIO BUKTHMHBIM XapakTep, YeM IpH MHBIX 00CTO-
STENILCTBAX, YTO, KaK MPAaBUIIO, SBJISJIOCH CIEJICTBUEM pea-
JU3alUM BUKTUMOTCHHON aedopManyuy JWYHOCTH TIOTEp-
TICBILIETO ¥ BIIMSUIO HAa €r0 BUKTUMH3AIHNIO, T.€. TPOSIBIISIIOCH
4yepe3 ero IMOBeJeHUE, a TAK)Ke COBOKYITHOCTh JIMYHOCTHBIX
0COOEHHOCTEH, MO3BOJISIONINX CTAaTh KEPTBOM KOHKPETHOTO
MIPECTYTIICHUSL.

OmnpeneneHHbIM KPUMHUHOTEHHBIM MOTEHIMAIoM o0Jia-
JTaeT W HEYCTPOECHHOCTHh cdepsl nocyra. HeopranusosaH-
HBIH OTJBIX BO MHOTOM CIIOCOOCTBYET PAacIpOCTPaHEHHOCTH
«IIBSIHBIX JKCIIECCOBY» COBMECTHOTO BPEMSITPEIPOBOXKICHHS
B BBIXOZHBIC ¥ MPA3AHUYHBIC JHU, KOJUIEKTUBHOTO PACTIMTHS
CHHMPTHBIX HAITUTKOB BO BPEMS U MOCJIE PAOOTHI 1 CBSI3aHHO-
O C 3TUM arpecCMBHO-HACHUIIBCTBEHHOT'O MIOBEJICHHSI.

Ilo nmaHHBIM yKa3aHHOTO paHee HccienoBaHus B 24 %
ClTyyaeB NPUYUHEHHE TSHKKHUX TEJICCHBIX IMOBPEXKACHHUHN MPO-
HCXOAUJIO UMEHHO MIPH YKa3aHHbIX O6CTO}1T€HLCTB8X. Hermo-
CPEICTBEHHOH NPUYNHOM COBEPILICHNS IPECTYIIIICHUS B JaH-
HOM CIIy4ae MOXKHO Ha3BaTh HACTOSTEIbHYIO OTPEOHOCTH B
pa3psAKe U CHATUN HAKOIIMBLICTOCS HAIIPSIKECHUSA B PE3YJib-
Tare (U3NIECKOro M MCUXMYECKOTO YTOMIICHHS (HampuMmep,
Ha pabodeM MecTe) IPH OTCYTCTBHH C/ICPKHUBAIOIIETO MeXa-
HU3Ma JJMYHOCTHOTO KOHTPOJIs moBeaeHwus [1, ¢. 173].

Ilo maHHBIM MCCIEOBaHUS IPUIMHEHNE BPEIa 3J0POBBIO
MMEJI0 MECTO B BedepHee BpeMs cyTok (36 % ciryyaeB) U B
HOYHOE BpeMms CcyTok (28 %); MecTOM COBEpIIEHUS MPecTy-
wieHns Obita ynuna (20 % cirydaes), mapk, cKBep, JIECOMO-
noca (3 %); oTcyTCTBHE OOBEKTHBHON BO3MOKHOCTH TT0JIB30-
BaHUsI yCIIyraMH JJOCYTOBOTO OOCITY:KUBaHMSI HACCIICHUS TSI
BCEX CJIOEB 001IeCTBA (B CHITy 3HAYNTEIBHBIX MaTEPHATbHBIX
3aTpar); HeIOCTaTKN B paboTe MPaBOOXPAHUTEIBHBIX CTPYK-
Typ 10 OXpaHe OOLIECTBEHHOTO MOpsIKa Ha MecTax (yJIUIbI
U JIeCONapKoBasl 30Ha), HAPUMEp, HepallMoHalIbHAs paccTa-
HOBKa CHJI ¥ CPEJICTB; TEPIIMMOCTH Ha PabOUNX MECTax K JIU-
[[aM, 370yNOTPEOIISIONIUM aJIKOIolIeM, U OTCYTCTBUE JOJIK-
HBIX Mep pearupoBaHus K HuUM [1, c. 174].

OObBEKTHBHBIC YCIIOBHUS YEJIOBEUYECKOTO CYIICCTBOBAHMS
HEPA3PLIBHO CBsA3aHbl C MaT€pHaJibHbIM I1OJIOKCHUEM YC-
JIOBEKA M XapaKTepOM €ro TPyLOBOW JesTenbHOCTH. Bbine-
JICHWE YKA3aHHBIX OOCTOSITEIBCTB TO3BOJSIET OOO3HAYHMTH

BMECTE C TeM W DPsJ NMPUYNH SKOHOMHYECKOTO Xapakrepa,
KOCBCHHO BJIMAIOMIMX Ha COBEPIICHUE pacCMaTpruBaACMbIX
HACHUJIbCTBEHHBIX NPECTYIUICHUH, — CYIIECTBEHHOE CHIMXKeE-
HUE YPOBHS XM3HU YaCTH HACEJICHUS, YBEIIMUCHHUE Pa3phIBa
MEXKIY 10XO04aMU COLHUAJIbHBIX I'PYIIII.

Crnemyer OTMETHTB, YTO YKa3aHHBIE OOCTOSTEIBECTBA
HeINb3sl PAcIEHUBATh B KA4ECTBE IMPSIMO IMOOYKAAIOMNX K
COBCPUICHNUIO HACUJIBCTBCHHBIX MOCATATC/ILCTB, HO MMCHHO
MaTepHaIbHBIN (aKkTOp MPHBOAUT K (POPMUPOBAHUIO UYB-
CTBa YIIEPOHOCTH, HEIIOJIHOLEHHOCTH, O3JI00JCHHOCTH H
HaKOIIJICHHUIO BHyTpeHHeﬁ arpe€cCum, 4To YK€ MOXKET CTaTb
HEINOCPEICTBEHHON IPUUMHON MIPECTYIICHHUS.

MoxHo comacuthesi ¢ MHeHueM Ompiianckoro O.B.:
«OO0ueconanbHble MCTOKM HACHIIMSL KOPEHSTCS MPEex[e
BCETO B HEPABEHCTBE IMOJIOKEHUS COL[MATIbHBIX TPYII U WH-
JIMBHJIOB B CTPAaTH(UKAIMOHHOMN CTPYKType 0OIIecTBa, CBS-
3aHHOI C X MECTOM B CHCTEME OOIECTBEHHOTO MTPOU3BOI-
CTBA W pacmpeieeHNs COIMaNbHBIX Omar» [3, c. 26].

Bri0opouHOe MccnenoBanie MaTeprualioB YTOJIOBHBIX A€
MOATBEPIKIAET BBIABUHYTHIN TE3UC, TaK KaK y OOJIBIIMHCTBA
HACHUJIbCTBEHHBIX MPecTYMHUKOB (52 %) He ObLIO MOCTOSH-
HOTO UCTOYHHKA 3apaboTka, a 45 % oT Bcero uncia ucciemno-
BaHHbIX JIMI[ OBLIO 3aHATO HEKBAJIHU(MHUIIMPOBAHHBIM TPYIOM
(pabounii, yoopImmK u Ap.), 9TO HE MPEINOTaraeT BEICOKOTO
ypoBHs 10x010B [1, c. 174].

T'oBopst 0 coumanbHOU MPUPOXE NPUYKH NPECTYIICHUI,
Ba)XKHO OCTAHOBHUTHCS HA JyXOBHO-HPABCTBEHHOM MpPUYMHE:
HeJI0CTaTkax B IpoIiecce BOCHUTAHMS U 00pa30BaHUs MOJIO-
JCKHU, BbIpAXKAOIUXCSA B MIPAaBOBOM HUI'MJIU3MC, npeHe6pe—
KHUTEITPHOM OTHOLICHUH U K TPaBHJIaM MOBEAEHHS B 0OIe-
CTBE, OBITY M yTOJIOBHO-TIPAaBOBBIM HOPMaM.

JlanHOoe 0OCTOSITENILCTBO CHOCOOCTBYET (HOPMUPOBAHHIO
JMYHOCTH C MCKaXEHHBIM HPABCTBEHHBIM M MPABOBBIM CO-
3HAHHWEM, y KOTOPOH CKJIaJbIBAIOTCSI CTEPEOTHITBI TOIYCTH-
MOCTH HAaCWJILCTBEHHOTO INOBEACHUs (HEraTWBHBII HpUMEp
CEMbH, BIMSIHUE KPUMUHAIBHONW KyJIBTYphl (KPHMUHAIBHOE
3apaxxeHue), skcnancust Hacuiust B CMU), paspenienns KoH-
(I)J'II/IKTOB CHUJIOBBIMHM MCETOAAMH, OTCYTCTBHUC IMOBCEMECTHO
peanu3anuy MPUHINIA HEOTBPATUMOCTH YTOJIOBHOM OTBET-
CTBEHHOCTH.

brkaiimee okpykeHue (coluanbHas MUKpOCpeaa) Hau-
GoJsiee CHIIBHO BIMSET HA JINYHOCTh, HAXOISIIYIOCS B CTa-
mun opmupoBanus. Ecnu B ceMbe MHIMBHIA, €O Cpene
oO1ieHns1 HabIromaeTcss rpy0oCTh, arpeccusi, HacUiIKe, Ke-
CTOKOCTb, TO COOTBETCTBYIOIIUE CTEPEOTHITbI MTOBEACHUS U
HEeTaTUBHBIC JIMYHOCTHBIE KAueCTBA MOTYT NPOSIBUTHCS Uy
YJIEHOB 1aHHOH rpynmnbl. CoBepIleHue xKe KOHKPETHOTO Mpe-
CTYIUICHUS SIBISIETCSl PE3yJAbTaTOM B3aMMOJEHCTBUS Hera-
TUBHBIX HPABCTBEHHO-IICHXOJIOTUYECKUX CBOHCTB JIMYHOCTH
U BHCIIHEH HeOnmaronpusaTHON cutyaruu (ycioBusi). Beibo-
pPOYHOE U3Y4EHHE MaTepHaIOB YTOJIOBHBIX JI€JT TTO3BOIMIO B
2 % ciy4aeB BBIICIIUTH YKA3aHHYIO IPUYMHY B Ka4eCTBE He-
HOCpeﬂCTBeHHOﬁ IMPpUYUHBI COBEPIICHUA HACUIIBbCTBECHHBIX
MOCSATATETbCTB.

Kpome Toro, oTmMeuaercsi 1 pocT penuanBa B paMKax Ha-
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CUIILCTBEHHOM MTPECTYMHOCTH B I[EJIOM, YTO CBUICTEIHCTBY-
€T O HaAJIM4YUu" HpO6J'IeM, BO3HHUKAKOIINX B XOI€ CO].IHaJ'IbHOfI
peajanTalnyy paHee CyAMMBIX JIMI[ (HalpuUMep, B pamMKax
OKa3aHusl IOMOIIH B TPYAOYCTPOICTBE, MOTYUECHUN JIMIHBIX
JIOKyMEHTOB, 0()OPMJIEHUH IOCOOMH, TEHCHH 1 TIp.).

Ilocnennuii aciekT CBsI3aH Kak ¢ HU3KUM YPOBHEM IIpPO-
(heccroHaNBbHON MOATOTOBKH HEKOTOPBIX COTPYAHUKOB, TAK
U C HEXBaTKOM CIIEIHAIUCTOB Ha MeCTax (y4aCTKOBBIX HH-
CHEKTOPOB MUIIUIIMHU, HHCIIEKTOPOB MO JieJlaM HECOBEPIICH-
HoseTHuxX). Kpome TOro, mpakTW4ecKd OCTAHOBIICHA HIIH
MOJIHOCTBIO IIPEKpalieHa padoTa OTIEIbHBIX AJIEMEHTOB
cUCTeMbI TPOMUIIAKTHKY MTPECTYIICHNI: JOOPOBOIBHBIX Ha-
POJIHBIX JAPYKUH, TOBAPHUIIECKUX CYI0B, HAOMIOMATEIbHBIX U
AJIMUHHUCTPATUBHBIX KOMI/ICCHﬁ, JOMOBBIX KOMUTETOB.

Takum oOpa3om, IpUHUMAas BO BHUMaHHE HAy4YHO-IPaK-
THUYECKYI0 3HAYMMOCTh THUIOJOTHI U Kiaccu(UKAIU mpu-
YUH OPECTYNHOCTU, CTOUT OTMETUTDH, YTO YKa3aHHLIC HaAMU
BBIIIIE IPUYUHBI U YCIIOBUS, CIIOCOOCTBYIOIINE COBEPIICHHIO
HACUJIbCTBEHHBIX TMPECTYIUICHHM, MOXHO PacCMaTpUBAThH
NPUMEHUTENBHO K MHAUBHUIYAJIBbHOMY YPOBHIO IIPECTYIIHO-
CTH — MEXaHW3MYy HHMBUIYaJbHOTO TPECTYITHOTO MOBE/Ie-
HUSL; ¢ YYETOM MPOJODKUTEIBHOCTH OKa3bIBAEMOT0 BO3ICH-
CTBUS IMPUYUHBI U YCJIOBUA MOKHO OTHECTU K OTHOCHUTCIIBHO
MOCTOSTHHBIM, JICHCTBYIOIINM Ha TEPPUTOPHHU BCETO rocy/ap-
CTBA.

C coneprkaresibHON CTOPOHBI MX MOXKHO ONPENEIUTh KaK
JIOCYTOBO-OBITOBBIE, COIMAIbHO-TICUXOJIOTHUECKUE TPHYH-
HBI U YCIIOBUST 00bEKTHBHO-CYObEKTHBHOTO CBOUCTBA (C Ipe-
oOnaanreM CyObEKTHBHOTO XapaKTepa).

W30uenne corpakmaH, MyONNYHOE OTIPABICHHE CBOMX
€CTECTBEHHBIX HAJJOOHOCTEH, BHIKDUKUBAHUE HEICH3YPHOM
OpaHH U CJIOB, OCKOPOJISIOIINX HAXOAIIUXCS B OOLICCTBEH-
HOM MecCTe JIFo/Iel, MOTHBUPOBAHO MpPE3peHUeM K 00IIECTBY
1 32011aroBpeMEHHBIM 3HAHUEM TOTO, YTO 3TO OOLIECTBO XY-
JIMTAHCTBYIOLICMY BJICEMCHTY HHUYEIO B OTBCT HC NPECAJIOKUT
u teMm Oonee He caenaet. IlomaraeM, 4TO MMEHHO IO DTOU
MPUYUHE XYJIUTAHCTBO SIBJISETCS MOTHBHPOBAHHBIM MTPECTY-
IUICHUEM, ¥ HUKOMM OOpa3oM HE MOXKET ObITh OTHECEHO K
MOCTYIKY O€3MOTHBHOMY, KaK ATO MpPEIoaraeT 4acTh Co-
BPEMEHHBIX UCCIIEIOBATEIEH.
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YI'OJIOBHO-ITPABOBOE PEI'YJINPOBAHUE
3ATUVTA’KUBAHUS TIPUYUHEHHOT'O
HOPECTYIIVIEHUEM BPEJIA

Xameneeuu T. I (BHUII, I'poono)

B 3akononarensctBe Pecny6nuku benmapychk 3armnaxuBa-
HUE TPUYNHEHHOTO MPECTYIUIEHHEM Bpela IPOBO3IIIAIIA-
€TCsl OJTHAM M3 CPEICTB CIIOCOOCTBOBAHNUS BOCCTAHOBIICHHIO
COLIMAJILHOM CIPaBEIJIMBOCTH M OCHOBAHHEM JUIS 3aIyIaKu-
BaHMs HA3bIBACTCSA OCYXJICHHE JIMIA, COBEPIIMBIIETO Ipe-
crymienne (4. 3 cr. 44 YronoBHoro kozmekca PecryOnmuku
benapycey (manee — YK)). Konkperuzamuss u peanuzanus
3TOTO MOJIOKEHNUS OCYILECTBIICHA Iy TEM 3aKpETICHUs 3arvia-
JKUBAHUSI IPUYUHEHHOTO TPECTYIUICHHEM Bpe/a Pa3IndHbl-
MU CIIOCO0aMH B KayecTBE OOCTOSITEIbCTBA, CMSTYAIOIIETro
OTBETCTBEHHOCTH (11. 4 4.1 cT. 63 YK) [1].

3ajgava criocoOCTBOBaHMS BOCCTAHOBICHUIO COLMAILHOM
CHPaBENIUBOCTH MOCPEACTBOM 3arIa)KMBAaHHS IPUUUHEHHO-
TO MPECTYIJICHHEM Bpesia MOXeT 3(h(EeKTHBHO pemaTbess He
TOJBKO B paMKaxX MHCTUTYTa YTOJOBHOH OTBETCTBEHHOCTH,
HO U pu OCBO60)KILCHI/II/I Jimga oT yFOJ'lOBHOfl OTBCTCTBCH-
HoctH [2, c. 131]. B wacTHOCTH, B yTrOJIOBHOM 3aKOHE pa3-
T4yHbIe (POpPMBI 3arIaKMBAaHUS Bpeaa, MPUUYNHEHHOTO TIpe-
CTYIIJICHUEM MOTEPIICBIIEMY, HA3BIBAIOTCA B YHUCIIC yCHOBl/Iﬁ
OCBOOOXKIICHHS OT YTOJIOBHOI OTBETCTBEHHOCTH. Hampumep,
B coorBercTBUH C 4. 1 cT. 88 VK nuio moxker ObITh OCBO-
OOXKZEHO OT YroJIOBHOW OTBETCTBEHHOCTH, €CJIHM, Hapsiay C
WHBIMHA TO3UTHBHBIMH TTOCTKPUMHUHAIBHBIMHU JICHCTBHAMH,
BO3MECTHT NPUYMHEHHBIN YIIEepO WM HHBIM 00pa3oM 3aria-
JIIT TIPUYUHEHHBIH npecTymienueM Bpea. s ocBoOoxae-
HUSI OT YTOJIOBHOH OTBETCTBEHHOCTH B CBSI3U C IPUBIICUCHU-
€M K aJMUHHCTPATUBHOI OTBETCTBEHHOCTH COIVIACHO CT. 86
VYK Ttakxke HE0OXOAMMO 3ariIaJUuTh HAHECCHHBIN MTPECTYILIC-
HHUEM Bpe/l.

B ducne ycioBuii 0CBOOOXKAEHUSI OT yYTOJIOBHOW OTBET-
CTBEHHOCTH, Hapdaay ¢ 3anlakKuBaHUEM MTPUYMHEHHOIO
MOTEPIEBIIEMY BpEa, B YTOJIOBHOM 3aKOHE HAa3bIBACTCS
CXOXKHH BUJI MO3UTUBHOTO TTOCIIETIPECTYITHOTO TIOBEJICHUS —
BO3MCIIEHHE IPUIMHECHHOTO yirepoa (Bpena).

TpeboBanne Bo3MeNeHUS MPHYUHEHHOTO yiepoa (Bpena)
3asBJICHO B paMKaX MHCTHTYTa YTOJIOBHOW OTBETCTBEHHOCTH
(HampuMep, JIsl IPUHSATHS PEIIEHHUS 00 YCIOBHO-I0CPOYHOM
OCBOOOX/ICHUM WM CMATYCHUHM HAaKa3aHUs B YCTAHOBJICH-
HBIX TIPE/IeNax OpraHu3aTopy (PYKOBOIMTEIIO) OpPraHH30-
BaHHOMW TpymIibl). B paMkax MHCTHTYyaJIM3alluu 0CBOOOXK Ie-
HUSI OT YTOJIOBHOM OTBETCTBEHHOCTHM TakKKe OoJiee 4acTo
UCTIONIB3YETCs yCIOBUE BO3MEIICHNUS MPUYNHEHHOTO yiiepoa
(Bpena).

Tak, cormacHo 4. 5 mpumed. k 1. 24 YK nmro, coBep-
IIMBIIEE ONpEACICHHBIN BUJ NPECTYIUICHHUS MPOTHUB COO-
CTBEHHOCTH, JOJDKHO OBITh OCBOOOK/IEHO OT YrOJIOBHOM
OTBETCTBEHHOCTH, €CJIN MOJIHOCTHIO BO3MECTUT NIPUIUHHBIH
yiep6. Crarest 88-1 YK npenycmarpruBaeT 0ocBoOOXKICHNE

oT yFOJ'IOBHOﬁ OTBCTCTBCHHOCTHU B CBsA3U C IlO6pOBOIl])H]>IMI/I



BO3MEIIIEHHEM ITPUIMHEHHOTO yiepoa (Bpena), ymiaToit no-
X0/1a, MOJYYEHHOTO MPECTYIHBIM ITyTEeM.

IonsaTHs 3amIaXnBaHMS TPUYUHEHHOTO MPECTYIICHUEM
Bpela ¥ BO3MEIIECHHE MIPUYMHEHHOTO yiepoa (Bpena) Onus-
KM I10 3HAYEHHUIO ¥ TO3TOMY 3a4acTyI0 OTOXKAECTBISIOTCA. B
YK Her ennHO00pa3ws B MX YHOTPEOICHUH M OTIPEIeIIeHHON
YETKO MPOCIIC)KNBACMON JIOTHKH.

[Tpu ncroNb30BaHKUM MOHSATHH «BpeI» U «yLIepO» IMprMe-
HSIETCS CIEAYIoNIast TEePMUHOJIOTHS: «XapaKTep HAHECEHHOTO
Bpena» (4. 1 ct. 62), «pazmep npuIMHEHHOTO yiepoa» (4. 1
CT. 62, u. 3 mpuMed. K TI. 24, mpumed. K . 25), «Bo3MelIe-
Hue ymep6ay (. 4 4. 1 cT. 63; ct. 88, 4. 5 mpumed. k 1. 24.),
«yctpanenue Bpeaay (1. 4 4. 1 ct. 63), «3amaxuBaHue Bpe-
nay (m. 4 4. 1 ct. 63; cT. 88), «B3BICKAHHE UMYILECTBEHHOTO
ymep0a» (4. 3 ct. 44), «MaTepraIbHOE BO3MEIIEHIE MOPAITh-
Horo Bpeaa» (4. 3 ct. 44). Camu IOHSATHS «Bpe» U «ymepo»
B YTOJIOBHOM 3aKOHE HE PaCKPHIBAIOTCS.

Tepmun «Bpea» 3aKOHOMEPHO UCTIONB3YETCs, KOIa pedb
ueT 0 (PU3NUECKUX, HPABCTBEHHBIX CTPA/IAaHHSAX, B TOM YHC-
JIe IPUYUHEHHBIX TPECTYIICHUSIMU, COBEPLICHHBIMU B UMY~
mecTBeHHON cdepe. B memom mox BpenoM ciiemyeT MOHH-
Marh HEOJaronpHUsITHBIC H3MEHECHHUS B OXPAHSIEMOM 3aKOHOM
Oiare, KOTOpbIE MOTYT OBITh MaTEPHAIILHOTO ¥ HEMaTepHallb-
HOTO XapakrTepa.

Bpen HemarepuanbHOTO XapakTepa MOXKET BBIPayKaThCs B
MOPAJILHOM Bpezie. MopaiibHbli Bpell NOUIEKUT KOMIICHCA-
IIUM BO BCEX CITydasx, KOTZa YeJI0BEK HCIBITHIBACT (hrusnde-
CKHE WM HPAaBCTBEHHBIC CTPAJaHMs B pe3yJbTare CoBepllle-
HUS JENCTBUN, HapyIIAlOUUX JIUYHbIC HEHMYIIECTBEHHBIE
mpaBa Jr00 WHBIE HeMaTepuanbHbele Omara. B 4. 3 ct. 44 YK
YKa3bIBAETCS, YTO OCY>KACHHE JINIIA, COBEPIINBIIETO PECTY-
IUIEHUE, SIBJIAETCS OCHOBAaHUEM MaTepPHAIIbHOTO BO3MELICHHUS
MOPAJIBHOTO BpE/a, MPUUNHEHHOTO TpecTyuieHneM. Orcio-
Jla cieayeT HeoOXOMMMOCTh KOMIIEHCAMH MOPAJIbHOTO Bpe-
Jla U MIPUBJICYCHUHU K YTOJIOBHOM OTBETCTBEHHOCTH BO BCEX
ClTy4asix, KOT1a OH ObUT IPUYHHEH.

MarepuanbHEIH BpeJ MOXKET OBITh MMYIIECTBEHHBIM H
HEUMYIIIECTBEHHbIM. Bpen HenmMyInecTBEHHOIo XapakTe-
pa — 310 dusmyeckuit Bpen. Ouzmueckuii (OpraHMIECKUii)
BpEI — 3TO BpEA MaTepUaJIbHBIA C €CTeCTBEHHOHAYYHOM
TOYKHM 3peHus. YuiepOoM HMEHYeTCss Bpel HMMYIIEeCTBEH-
HBIA. MIMyIeCTBEHHBIN Bpel — 3TO MaTepHabHBIN yIiepo,
BBIPAKEHHBIN B OIPE/IEIICHHOM IeHex HOoU cymme. UTak, moj
ylepOoM ciieayeT MOHUMaTh HeOIaronpusTHbIe H3MEHEHUsI
B OXPaHJIEMOM 3aKOHOM 0j1are, KOTOpbIe HOCAT NMYIIECTBEH-
HBII Xapakrep.

Hcxonst W3 BBINIEH3NIOKEHHOTO, TOHATHA «BpEA» U
«ymep0» COOTHOCATCS Kak obree 1 yactHoe. [lepBoe moHs-
THE TIOJIHOCTBIO OXBAaThIBACT BTOPOE. 3arIaKMBaHUE TTPHIH-
HEHHOT'O MPEeCTyIUIEHHEM Bpejia MPEeAnoaraeT yCcTpaHeHHe
MaTepHaIbHbIX, (PU3NUECKUX W MOPAIBHBIX IOCIEICTBUH
IpecTyIieHnsl. B cBoio ouepenb, MOHATHE «BO3MEIICHHUE
yuiep0ay, 1oJl KOTOPBIM ClieqyeT MOHUMAaTh HWMYIIECTBEH-
HYIO KOMIICHCAIIHIO, B TOM YHCJIE BBIPAXKEHHYIO B JCHEKHOM
SKBUBAJICHTE, SIBIISICTCS] PA3HOBUIHOCTHIO OoJiee 001ero mo-

HATHS «3aTNIQ)KUBaHUE BPEIa».
WmymectBenHblit Bpen (yuiep0) MOXeT ObITh BO3MEILEH
BUHOBHBIM B CJIEIYIONINX (pOopMax: mepeada moTepreBIeMy
HUMYIIECTBA, PABHOTO 110 CTOMMOCTH MPUYMHEHHOMY yIIep-
Oy, Mpe0CTaBICHUE KOMIICHCAI[MH ITyTEM BBIILIATHI JCHEXK-
HOW CYMMBI, 5KBUBAJICHTHOH CTOMMOCTH yIiepOa, rmepeaada
CBOET0 MMYIIECTBA B3aMEH MOXHMIIECHHOTO WIH TOBPEKICH-
HOTO WM TIPEJOCTaBICHUE HMHOTO HMYIIECTBEHHOIO 3K-
BHBaJeHTa. Hampumep, A 0CBOOOKICHHS OT yTOJOBHOU
OTBETCTBEHHOCTH ITIPH COBEPIICHUH NPECTYIUICHUH TPOTHB
cooctBennoctd (4. 1 ct. 205, ct. 209, ct. 210- 212, ct. 214
VK) neiicTBus MO0 BO3MEIICHUIO MPUYMHEHHOTO yIiepoOa, B
TIEPBYIO OYEPEe/b, JOJDKHBI 3AKITIOYAThCS B BO3BPAIICHUH
MMYILECTBa, KOTOPHIM BUHOBHBINM HE3aKOHHO 3aBJiajiell.

Ilepenaya morepreBIIEMy WIH WHOMY JIHILy, KOTOPOMY
MIPUYMHEH BpeJl IPECTYINICHNEM, PaBHOIIGHHOTO HMYIIIECTBA
JUIs. BO3MEILIEHHUS yIIepOa TakkKe MOXKET paccMaTpHBaThCs
Kak BBITIOJTHEHUE TPEOOBAHUM, 3aKPETIIICHHBIX B 4. 5 PUM. K
1. 24 VK. Yoiep6 MoxkeT OBITh TaK)Ke BO3MEIICH ITyTEM TIe-
pelavyy MoTepreBlIeMy SKBHBAJICHTA B BUJIE ONPEICICHHON
CyMMBI ieHeT. [IpudeM nepenaBaeMble BUHOBHBIM JI€HBIH U
HUMYIIECTBO MOTYT IPUHA/UICKATh KaK CaMOMY BHHOBHOMY,
TaK M MHBIM JHLAM. Ba)kHO npu 5TOM, 4TOOBI HCTOYHHMK MX
puoOpeTeHNs OBbUT 3aKOHHBIM M HE HapyIlall MPaB TPETbUX
JIVIL.

VYuuTeIBasi colepkaHHe H3JI0KEHHBIX BBIIIE MOHSITHH,
cienyerT 0003HAUUTh HETOUHOCTH (POPMYIUPOBKH, HCIIOJb-
3yeMoil B 4. 3 cT. 44 YK — «B3bICKaHHE MMYILIECTBEHHOTO
ymep0ay. [IpuunHeHHsli yiepo kak HeOIaronpusiTHbE U3-
MEHEHHs B3BICKaTh HEBO3MOXHO. HebmaronpusarHele n3mMe-
HeHus (ymep0) MOTYT JIMIIb IPUYUHATHCS U BIIOCIIECCTBUH
4eM-1100 Bo3Meniarhest. [lo3TomMy ciienyer BeCTH pedb b0
0 B3BICKAHUH, PABHOIICHHOM IPHYMHEHHOMY yIepOy (Bpe-
1y), 1100 0 BO3MEILICHUH yuiepOa (3arIaKMBaHUK BpEaa)
MOCPEACTBOM IPEIOCTABICHHs PAaBHOIIGHHOTO MMYIIECTBA,
B TOM YHCJIE BHIPAKEHHOTO B JCHEKHOM SKBUBAJICHTE.

B nomasnstonieM OONBIIMHCTBE CITydacB MaTepUasIbHBIHA
BpEJl COIPOBOXK/IAETCSI MOPAJIbHBIM BPE/IOM, TaK Kak JIF00Oi
YeJI0BEK, MOHECIINH BpEl, EPEKUBACT JAHHBIC HETaTHBHbIC
co0ObITHs. JIFoOoe npecTynieHne NpUINHSIET MOTEPHEeBIIEMY
HENPHUATHOCTH, OH HMCIBITHIBACT JYLIEBHbIC CTPAJAHUS IO
MOBOJy YTPaueHHBIX OJIar, TICHXOJIOTHUECKHE MEPEKUBAHUS,
KOTOpBIE IOAYAC XapaKTEpU3YIOTCS SMOIHOHAIBHOW ITy-
OuHoM, ocTpotoil. [TosTOMy, eciu rpaxJaHuHy NPUYHHEH
MOpAJIbHBINA BpeA AEHCTBUAMH, HApYIIAIOMINMHE €r0 JIMYHbIE
HEMMYIIECTBEHHBIC TIpaBa JIMOO TOCSTaloNnIie Ha MpUHal-
JexKalye rpaxJaHuHy Apyrue HemarepuanbHble Onara, a
TaKXe B JPYTHX CIydasX, MPEAyCMOTPEHHBIX 3aKOHOM, BH-
HOBHBIH UISi OCBOOOXKAEHHS OT YTOJOBHOW OTBETCTBEHHO-
CTH JIOJDKEH B HOPSJKE 3arIaKMBaHMsI BPeAa KOMIIEHCHPO-
BaTh MOPAJILHBIN BpeJl, HAIPUMED, B JICHEKHOM BBIPAKCHUH.
MopalbHbIi Bpel B MOPSIIKE 3arIaKMBaHMsL, HEOOXOANMOTro
JUIsi 0CBOOOXK/ICHHUS OT YTOJOBHOI OTBETCTBEHHOCTH, MOXKET
CUUTATBCS B Psifie CIIyyaeB 3arvIa)KEHHBIM, €CJIM BUHOBHBIH
NIPUHEC TOTEpIEBIIEMY H3BHHEHHUS M CaM IOTEPIICBIIUH
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VAOBJIETBOPEH TAKUMU JICUCTBUSIMHU.

Takum obpazom, s dekTuBHOE CrI0cOOCTBOBAHUE BOILIO-
IICHUIO TIPAB 1 3aKOHHBIX HHTEPECOB IIOTEPIICBIIIETO BO3MOK-
HO B paMKax peaau3alii yroJOBHO-IIPABOBBIX MTOOIPUTEIb-
HBIX MOCTAHOBIICHUH, MPEYCMATPUBAIOIINX OCBOOOKICHHE
OT YTOJIOBHOW OTBETCTBEHHOCTH B OOMEH Ha 3ariaKHBaHHE
Bpezia, IPUYMHEHHOTO MPECTYIUICHUEM TTOTePIICBILEMY.
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AHAJIM3 ITIOHATHUS TEXHUKO-
KPUMUHAJMCTUYECKOIO OBECIIEYEHMSI
PACCJIEJJOBAHMS ITPECTYIIJIEHUAM
METO/JOM KOHTEHT-AHAJIM3A
MYBJUKALIAN 110 KPUMUHAJIMCTUKE B
KHTAWCKOMN HAPOJHOM PECITYBJIMKE

Yucy Banw, Mopos H.A. (BI'Y)

TeXHUKO-KPUMHHAINCTHYECKOE 00ECIeYeHHE Pacciesio-
BaHUs NIPECTYIICHUM SIBIIIETCS BaKHOM KaTeropuel KpuMHu-
HaJIMCTUKU. BMecTe ¢ TeM caMo NMOHSTHE U ero COiepKaHUe
pa3IMUHBIM 00pa3oM MOHUMACTCs YYECHBIMHU-KPHUMHUHAIIH-
CTaMM pa3IN4YHBIX CTpaH. Ha TeppuTopun mocTCcoBETCKOro
MIPOCTPAHCTBA HE C(HOPMHUPOBAIOCH E€AMHOE TIOHUMAHUE CO-
nepkanus nanHoro noustus. B.I. Konomankuil BkiaabiBai B
JTAHHOE MOHATHE BHEAPEHHE TOCTHKEHUI KPUMUHAINCTUKH
B IIPAKTHKY MOCPEACTBOM 3HAHUH U yMEHHI MPOMEHATH pe-
KOMEH/1alluK, KPUMUHATUCTUYECKYIO TEXHUKY U TEXHOJIOTHU
[1, c. 19]. P.C. benkun B MOHATHE KPUMUHAIHUCTUYECKOTO
obecrnieueHNs BKITIOYAI 3HAHHSA, KPUMUHATUCTHYIECKOE 00pa-
30BaHME, KPUMUHAIUCTHYECKYIO TEXHUKY [2, . 68]. OnHako
HaHOOJBIIYIO MOAJCPHKKY IOJIYYHIIO ONpeJesieHne KPHUMH-
HAJIUCTUYECKOTO OOECTIeUeHNsI paccaeOBaHus TpecTyIuIe-
Hull, BeIpaboTanHOe A.D. BONBIHCKHM — HEATEIBHOCTH,
HarpaBJieHHast Ha (JOPMHUPOBAHUE YCIOBUI MMOCTOSIHHOM T0-
TOBHOCTH ITPaBOOXPAHUTEIBHBIX OPraHOB K 3()(EKTUBHOMY
HCIONB30BaHUI0 KPUMUHAINCTUYECKUX CPEJICTB, METOAOB U
MIPUEMOB, a TaKke Ha peasln3alliio Takoi FOTOBHOCTH [3, c.
55].

KoHnenmms «TeXHUKO-KPUMHHAINCTHYECKOro obecrie-
YEeHUS PacClIeIOBAHUS MPECTYIUICHUI» MOydnna pa3BUTHE
B Tpynax M. I'pamoBuua, B.A. Bomsiackoro, A.E. I'yaka
U ApYrux y4eHbIX. OCHOBHBIE TIONOKEHHS JAHHOW KOHIET-
LU y>K€ BBIXOIAT 32 MPUBBIYHBIE PAMKH KPUMUHAIUCTUKH,

MEPECEeKasCh CO CMEKHBIMM HayKaMH B BOIPOCAX OpraHu-
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3aIlM YNPaBICHUS M 00ECHECUEHUs JICSTEIbHOCTH OPraHOB
pacciiegoBaHusa, SKCIICPTHBIX nonpaweﬂeﬂnﬁ, Hay4YHBIX M
yueOHbIX opraHm3anuid. Hambomnee mpuemieMbIM SIBISIETCS
MOHUMAaHHUE TEXHHKO-KPUMHHAINCTUYECKOTO 00eCHeUeHNs
paccieioBaHus NMPECTYIUICHUH KakK CO3JaHUE YCIIOBHH IO-
CTOSIHHOH TOTOBHOCTH IIPUMEHUTH TEXHUKO-KPUMHHAIU-
CTHYECKHE CPE/ICTBA, METOABI M TEXHUUECKUE CPEACTBA TPH
paccrnenoBanuu npectymieHuit (Bonsackuit B.A.) [4, c. 16].
3TO MOHATHE YHUBEPCAIHFHO HECMOTPS Ha TO, YTO OHO OBLIO
chopmymuposano B 1994 1. auis nienielt opraHu3aiy pacKkphbl-
TUS U paccienoBaHus npectyruienuil opranamu MBJI. Ono
oTpaxxaeT Hanbosee BaXKHbIC [IETN B OPTaHU3AINN JEATEIb-
HOCTH TIO PAcCIIe/IOBAHMIO MpecTyIuIeHnH. JIoObie BO3MOX-
HBIC l'[pO6J'IeM])I, CBsA3aHHBIC C UCIIOJIL30BAHUEM KPUMUHAJIN-
CTHYECKON TEXHUKH, OXBATBIBAIOTCS 3TUM OmpesiesneHnemM. B
JIOCTaTOYHOW CTETeHH pa3padoTaHbl M HANPaBICHUS PA3BH-
TUSI TEXHUKO-KPUMHHAJINCTUYECKOr0 OoOeCreueHust paccie-
nmosanus npectymiernii (I 1. I'pamosnd, B.A. BonsiHCKHiT):

— pa3paboTKa HOBBIX M COBEPLICHCTBOBAHME MMECIOLINXCS
METOOB U TCXHUYCCKUX CPEJICTB,

— OpraHm3aiys MPOM3BOJCTBA, TIOCTABOK M paclpeaeie-
HUSI TEXHUKO-KPUMHUHAINCTHIECKUX CPEICTB, TO/ICpKaHUE
HX B [IPUTOJHOM COCTOSAHUU;

— COBEpIIEHCTBOBAHHE IOATOTOBKH COTPYIHHKOB IIpa-
BOOXPAHHUTEIBHBIX OPraHOB B 00JIACTH NMPUMEHEHHS TEXHU-
KO-KPUMHHAIUCTHUECKUX CPEICTB;

— COBEpIICHCTBOBAHUE YTOJIOBHO-TIPOIECCYATBHOTO 3aK0-
HOZIaTEIbCTBA M BEIOMCTBEHHOTO IIPABOBOT'O PETYIINPOBAHUS
B BOIIpOCax MNPUMEHCHHSA TEXHUKO-KPUMHUHAJTIUCTHYCCKUX
CPE/ICTB U METOJIOB;

— COBEpIUICHCTBOBAHUE OPraHW3AIMOHHOW CTPYKTYpPBI
9KCIIEPTHBIX MOAPA3eIeHuil, POpM U METONOB UX JESTellb-
HOCTH, B3aHMOJEHCTBUS CYyOBEKTOB IPU NMPUMEHEHHN TEX-
HUKO-KPUMUHAIUCTUYECKUX cpeacTB [4, C. 13-14].

Bwmecte ¢ Tem B3I JAbI PA3JIMYHBIX YUCHBIX Ha IMOHATHUEC
TEXHHUKO-KPUMHHAINCTUIECKOTO 00ECIIEUeHNsI PacCiIenoBa-
HUSI TIPECTYIUICHHH, @ BMECTE C HUM M CHCTEMY HalpaBJICHUH
pasBUTUSL TEXHUKO-KPUMHUHAJIMCTHYECKOTO  00eCIIeUeHUs
paccienoBaHusl TpecTyIuleHHH, pasmuyarorcs. Crpagaer
TOYHOCTh W €IMHOO0Opa3re TEPMHHOJIOIMH KPUMHHAINCTH-
KM, 3aTpyAHsAs KOMMYHHKAIUIO TEOPUH U NPAKTUKU paccliie-
nmoBaHUS TpecTymieHnit. Kpome Ttoro, Tpebyercs, YTOOBI
TEPMHH aJICKBaTHO OTpakall CoJiepKaHne 0003HaYaeMbIX UM
SIBJICHUM.

B Kuraiickoit Haponnoii PecnyOmuike, 116 B OCHOBHOM
BOCIIPDHHSTBI COBETCKHE IIOJIXOABI K MOCTPOCHHUIO HAyKH
KPUMMHAJIMCTUKH, BCE K€ HE UCIOIb3YeTCs TAKOE TOHATHE,
KaK TEXHUKO-KPUMUHAIMCTHUECKOE 0OeCTIeueHNne pacciero-
BaHMS NpeCTyIUICHHH. JJaHHBIA MMOJXO/ XapaKTepeH TaKkKe
W JUIsl CTpaH JajibHEro 3apy0ekbsi, KpMMHHAINCTHKA B KO-
TOPBIX KaK Hay9HAs JUCLUIIIMHA (JOPMUPOBATIACH BHE BIH-
SIHUSI COBETCKOM MIKOJIBI. [IpM 3TOM OrpOMHOE KOJIMYECTBO
nyOiaMKanui B 00J1IaCTH KPUMHHAIMCTUKN KacaeTcsi IMEHHO
TEXHHYECKOTO 00ECIIEUCHUS pacCIeAOBaHUs IPECTYIUICHHH,
TEXHMYECKOTO OCHAILICHUS CIICJCTBEHHBIX M OKCIEPTHBIX



TozipasaeneHnii, 00y4eHns] TeXHUYECKUM ITPHEMaM U METO-
JlaM paccie/l0OBaHus U T.J.

YdauThIBas BCE BBILNIEU3IOKEHHOE, CIEAYET CIEIaTh BbI-
BOJI O TOM, YTO CPaBHUTEIEHOMY aHAJIM3Y ONpPEICICHUs CO-
Jiep)KaHusl TEXHUKO-KPUMHUHAJIMCTHYECKOrO 00eCIeUeHuUs
paccnenoBaHus npectymieEnid B Peciyonmke bemapycs u B
Kuraiickoit HapogHOH peciryOniKe MpersiTCTBYIOT, NIABHBIM
00pa3oM, CIEAYIOIIHE TPOOICMBI:

— OTCYTCTBHE €IMHOTO CTPOTO YCTOSBIIETOCS HMOHSTHUS
TEXHUKO-KPUMHHAINCTUIECKOTO 00ECIICUCHUSI pacCienoBa-
HUs [IPECTYIUICHUM B IIOCTCOBETCKOW HAy4YHOW ILIKOJIE KPH-
MHUHAJINCTHKY;

— OTCYTCTBHE KaK TAKOBOTO IMOHSTHS TEXHUKO-KPHMHHA-
JIMCTHYECKOTO 00ECIIEYSHHs pacCiIeIOBaHusI TPECTYIUICHUI
B HAayyHOW LIKojie KpuMHHanucThku Kuralickoit HapogHoit
PecmyOnukm.

[Ipeomoners 3TH MpoOIEMbl MOXKET METOJ KOHTEHT-a-
Hallu3a HaydHBIX MyOnuKamuii mo kpuMmuHamuctuke. CyTb
JITAHHOTO METOJA COCTABIISICT BBIACICHUE M CHCTEMaTH3alNs
npo6neM, CBA3aHHBIX C IPUMEHCHUCM TEXHUKO-KpUMHWHAIN-
cTuyeckux cpeacTs. OH sydIie, YeM TUIOTETHYECKHUH aHa-
JIM3 MHEHHMH Pa3IMYHBIX YYEHBIX OTHOCHTEIBHO Harpasie-
HUN COBCPUICHCTBOBAHUA TEXHUKO-KPUMHWHAJIUCTUYCCKOTO
obecrieyeHns paccleIOBaHus MPECTyIUICHHH. MeTon KOH-
TEHT-aHaJIN3a Hay4YHbBIX ITyOJIMKAIMH HAIpaBieH HA W3yde-
HUC q)aKTOB KPpUMHWHAJIUCTUKN BMECTO U3YUCHUA MHEHMH
OTZENBHBIX YYEHBIX OTHOCUTEIBHO JAHHBIX (PAKTOB.

Amnanu3 myOnMKanui o npoodaeMam MpUMEHEHHS TEXHHU-
KO-KPUMMHAIUCTHUECKUX cpeacTB B Kuralickoit HaponHOH
pecybnuke npeaBapuTensHO (poOHBI MaccuB n3 30 my-
Onukanuii B 15 M31aHuMsIX) OKa3bIBACT, YTO B PA3HBIX OTpPac-
JIIX Kpl/IMl/IHaJ'II/ICTI/I‘-IeCKOI‘/II TEXHUKH BCTPEUYAIOTCA OOAHU U TC
K€ BOTPOCHI: 1) Kak pacHIMpHTh BO3MOKHOCTH MCCIIEIOBA-
Hust (pa3paboTKa MITH alanTanyst HOBBIX TEXHOJIOTHUH IS TIO-
HCKa CJICIOB, PEKOHCTPYKIIUK COOBITHS, MICHTU(DUKAIIH);
2) KaK UCKITIOYUTD OIMIMOKN B TIPUMEHEHUH TEXHOJIOTHH (pas3-
paboTarh anropuT™M padoTHI, 00ECTICUUTh YIaCTHE KBATU(H-
LIMPOBAHHBIX CHEIMAIMCTOB B UCCIIEIOBAHUN), 3) KaKHe Cie-
JIyeT CO3/aTh OPTaHU3AIMOHHBIE YCIOBHS JUIS IPUMEHEHUS
TEXHHUYECKHUX CPEACTB (ONTHMAbHAs CTPYKTYpa OpPraHoB U
MoJipa3ieNieHuii, cucTeMa B3auMOJICHCTBUS); 4) Kak cora-
COBaTh NMPUMEHEHHE TEXHHYECKHX CPEICTB U TPEOOBAHUS
MIPOLIECCYaIbHOTO 3aKOHa; 5) KaK HHTEPIPETHPOBATH PE3YIlb-
TaTbl TCXHUYCCKHUX l/ICCJ'Ie}lOBaHl/Iﬁ " UCIIOJIB30BAaTh UX B J10-
Ka3bIBaHUM BMECTE C IPyTUMH JI0Ka3aTeIbCTBAMU. DTH ISTh
BOIIPOCOB TOBOPSIT O HAIMYMHU, KaK MHHUMYM, IISITH aKTy-
AJIbHBIX 061111/IX QJIEMEHTOB TCXHUKO-KPUMHUHAJIUCTUYECCKOT'O

oOecrieueHuns pacciIeIOBaHUs IPECTYILICHNUI.
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PECOIUAJIM3ALNSA KAK HEJIb HAKA3AHUSA
B PECITYBJIMKE BEJIAPYCbH

IHInuneeckan K.C. (FHUII)

OnHoit u3 Haubosee ocTpo crosiux npodieM B Pecry-
onmuke bemapych B HacTosiee Bpemsl SIBISETCS MpooOiema
pecolManu3ayy Jull, 0CBOOMKICHHBIX OT OTOBIBAHUS Ha-
KazaHus. B mociieHee BpeMsi OCTPO IMOJHUMACTCSI BOIIPOC
0 HEIOCTATOYHOM 3((HEKTUBHOCTH MCIIOJHCHHSI HaKa3aHHIA,
HAa3HAYEHHBIX O TPUTOBOPY CyJa, ¥ HEOOXOIUMOCTHU Tepe-
CMOTpa JCHCTBYIOIICTO TOPSIIKA ero peanu3auu. McmomHe-
HHUE MPHUTOBOpa Cyla HEe BCErJa MO3BOJISET JOCTUYb Lelei
HaKa3aHUsl, OJHOW W3 KOTOPBIX SIBISETCS MPEBEHTHBHOE
BO3/ICHCTBHE HA YPOBCHb PEIUIUBHON mpecTymHOCTH. Oco-
OEHHO aKTyalleH TOT BOIPOC IPH UCIIOJHEHUN HaKa3aHUM,
CBSI3aHHBIX C M30JISIIUEH OCYIKIACHHOTO OT O0IIECTBA.

[IpoBeneHHOE MPENCTABUTEISIME YIIPABICHUS HA30P-
HO-HCIIOJIHUTENbHON nesTenbHocTn MBJI PecnyOnuku be-
JapyCh AHKETHPOBAHWE B HCIPABUTEIBHBIX YUPEIKICHUSIX
JIUI, UMCIOLINX JIBE U Oo0Jice CYIUMOCTH, MOKa3ajo, YTO B
OOJNBIIMHCTBE CIIyYaeB PEIHIMBA MOXKHO ObLTO ObI H30€KaTh
[IPU YCJIOBUH YCIIEITHON UHTErPAIUU B OOIIECTBO OCYKICH-
HBIX [TOCJIC TIEPBOTO OCBOOOXKICHUS, €CIIH OCBOOOIUBIIMMCS
OblTa OBl CBOEBPEMEHHO M B TOJHOM OOBEME OKa3aHa Io-
MOIIT TT0 HHTETPAIAU B 00IIECTBO [2, ¢. 7].

Hecmorpst Ha TO 4TO MPOOIEME MOCTIICHUTCHIIUAPHOTO
COIIPOBOKICHHS JIUII, 0CBOOOK/ICHHBIX OT HAKAa3aHUsI B BUJIE
JIMIICHUST CBOOOJbBI, YACISETCS 3HAYUTENbHOE BHHMAaHUE
HE TOJIBKO NMPAKTHYCCKUMH PAOOTHHKAMHU, HO U YUYCHBIMH,
JIAaHHBIN BOIIPOC HE HAIlleJl OHO3HAYHOTO pa3pelleHus HU B
3aKkoHOIaTeNnbeTBe Pecnyomnuku benapych, HU B HAyYHOM CO-
oOmectBe. Pemenne ykazaHHOW POOIEMBI OCIOXKHSETCS HE
TOJIBKO JC(DUIIMTOM OpraHU3alMOHHO-TIPaBOBBIX Mep. Heol-
XOJIMMO YUYHTBIBATh TAKXKE M MCHXOJOIMYECKUI aCIEKT, TaK
KaK IOCJIC OCBOOOXKICHHS OT HaKa3aHUSl B BUJC JIMIICHUS
CBOOOJIBI OCYXJIEHHOMY HEOOXOJMMO CHOBa IIPHYYaThCsl K
OTBETCTBEHHOCTH 33 CBOM JICUCTBHS M MOCTYIIKH, POJAUKTO-
BaHHbBIC YK€ HC PSKUMHBIMU TPEOOBAHHUSIMHU UCIIPABUTECIb-
HBIX YYPEeKACHHH, & WHAWBHIYAIbHBIMH TOTPEOHOCTIMH,
KOTOpbIE HEOOXOAUMO YIOBICTBOPSITH, HE HAPYIIIAsI TIPH TOM
MPaBUJI TOBEACHUS B COIMYME. YCTAHOBJICGHO, YTO BO Bpe-
MsI HaXOXJCHUSI OCYKJCHHOTO B YCJIOBHSIX BBIHYKICHHOM
M30JISIIUKE OT OOIIECTBA, a TAKKE B PE3yJbTare CrenupuKu
OKa3bIBACMOT'0 Ha HETO UCIPABUTEIHLHOTO BO3CHCTBUS JINY-
HOCTh OCYXKJCHHOTO TIOJIBEPraeTcs JOCTATOYHO CHIIBLHOM
neopMalnm, IeTePMHUHUPOBAHHON OpUEHTAIMEH Ha ICH-
HOCTH, O0CCIICYHMBAIOIINE €TI0 BHECOIMAIbHOC, HHIUBHILY-
albHOE CYIIECTBOBAHUE, & LIEHHOCTH, OTpakarolue oolie-
COLMANIbHYIO CYIHOCTh YeJIOBEKA, OTXO/SIT HA BTOPOH IUIaH
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[4, C. 32-33].

Takum 00pa3oM, AJIUTENILHOE HAaXOXKICHUE OCYKICHHO-
TO B MCIIPAaBUTEIBHOM YUPEKACHUU MPUBOAUT K TOMY, UTO
OCY’K/ICHHBIH TPHUBBIKAET XUTh WCKIIOYUTEIBHO s ceds,
OPHUCHTHUPYACH HAa YAOBJICTBOPCHHUU CBOUX MHAUBUAYAJIbHBIX
morpebHOCTell. OCBOOOXKIasT OT HaKazaHUS OCYKICHHOTO,
TIPOHMCXO/IUT €TO BO3BPAIIECHHE B COLIUYM, OJTHAKO yXKE C yCTO-
SABIIUMUCA HCHHOCTAMU, IPUHATBIMU UM B UCIIPABUTCIIbHOM
YUPEXKICHUH, KOTOPBIE 3a4acTyl0 HMEIOT OTPHUIATEIBHYIO
HarpaBJIeHHOCTh, 0COOCHHO B CIIydae OCBOOOKACHHS 1TOCIIE
OTOBITHSI TUTETTLHBIX CPOKOB HAKA3aHUM.

B Pecny6nuke benapyck OCHOBBI HHTETpaiu OCYXKACH-
HBIX B OOIIECTBO 3aJI0KEHBI B YTOJOBHO-HUCIIOIHUTEIEHOM
kojiekce Pecriyonuku Benapycs (nanee — YUK). B cootset-
ctBUM co cT. 2 YUK yronoBHO-HCTIONHUTENHFHOE 3aKOHOA-
TEJILCTBO MMEET B KaueCTBE OJHOM M3 CBOMX 3ajad COLH-
AIBbHYIO aJIalTalMI0 OCY)XICHHBIX B MPOLIECCE peali3aluu
YTOJIOBHOM OTBETCTBEHHOCTH [1].

Jns peanusanyy yKa3zaHHOW 3a/ladM 3aKOHOJATENILCTBO
YCTaHaBJIMBACT AOCTATOYHO CKy[leIﬁ MEXaHM3M €T0 pealin-
3anuu. Tak, B coorBeTcTBHH ¢ 4. 2 cT. 192 YUK cmyx06oit
COLMAIbHOM aJanTallii UCIIPABUTEIILHOTO  YUPESKIACHUS
(manee — Y) npoBonuTcs BOCIUTATEIbHAsI paboTa, KoTopast
JIOJKHA OBITH HAIIPaBJIEHA Ha MOATOTOBKY K OCBOOOXKICHUIO
OCY’K/IEHHOTO, a TaK)Ke Ha pa3zbsCHEHUE UX NpaB M 00s3aH-
HocTel nocie ocBodokaeHus [1].

JletanbHbIi aHAIN3 yKa3aHHBIX HOPMAaTHBHBIX aKTOB IO-
Ka3bIBACT, YTO B OCHOBE B3aHMMOJICHCTBHS MEXIY CyOBbEKTa-
MU, OTBETCTBEHHBIMH 32 MPOBEACHHE COIMAJIbHO-a/IaNTa-
IIMOHHBIX MEPOIPUSITHH, JIEKUT MPEUMYIIECTBEHHO OOMEH
nH(popManuel 0 Hy>KIaeMOCTH OCY)KICHHOTO B KaKOW-JIN00
COLIMAJILHOM yCIIyre, a caMu MHCTPYKIMHU 110 OKa3aHHIO CO-
JIEUCTBHA B TPYILOBOM U OBITOBOM YCTPOWCTBE JIMI[AM, OCBO-
O0K/1aeMbIM M3 MECT JIMIIEeHHUsT cBoOObI, [locTaHoBneHHE
47/93 He coneprkar YETKUX MMIIEPaTUBHBIX YKa3aHUH Ha al-
TOPUTM JICHCTBUI 3aMHTEPECOBAHHOTO CYOBEKTa B BOIIPOCE
oOecrieueHnsl CONMANBHON YCIYTH. Pa3sMBITOCTh MPaBOBBIX
HOPM B 4aCTH BSaHMOﬂeﬁCTBHH OpraHoB, UCHOJIHAOIINX Ha-
KazaHMe, a TaKKE MOBEAEHHE OCYXKIEHHOTO IOCiIe 0CBOOO-
XKJICHHSI OT HaKa3aHWs B IOCTICHUTCHIMAPHBIA MEpHO HE
MO3BOJISIIOT HaJIaUTh TapaHTUPOBAHHOE B3aMMOJIEHCTBHUE
OTpPACIIEBBIX OPTraHOB HCIIOTHUTEIBHOW BIACTH M OPraHOB,
UCTIONHSIONIMX HaKa3aHWe, 4To TpeOyeT 3aKOHOMATEIEHOTO
oOecrieueHus, CIIOCOOHOTO Ha JOJKHOM YPOBHE PEryIHpO-
BaTh yKazaHHYIO cepy 0OIIecTBeHHBIX OTHOMmeHuH. [IpuH-
LUMHAAIFHO BXKHO OIHO: 3TU MEPBI JOJDKHBI CTAaTh MMEHHO
YTOJIOBHO-IIPAaBOBBIMH, TO €CTh HMIEpaTuBHBIMU [3, c. 151].

I'maBHast 3a7a4a yTroJIOBHOTO M YTOJOBHO-HUCTIONHHUTEIb-
HOTO TpaBa — CTUMYIHPOBATh OCYKAEHHOTO Y4acTBOBAThH
B MCEPONPHUATHUAX, HAIPAaBJICHHbBIX Ha HHTErpaluio €ro B
o0mmecTBo. YUuThIBasi IIMPOKUH KPYr CyOBEKTOB, ydacTHE
KOTOPBIX HEOOXOIMMO JIJIS yCIIETTHOM MHTETPAIN OCY KICH-
HBIX B OOIIECTBO, 11€J€CO00Pa3HO 3aKPENUTh B YIOJOBHOM
3aKOHO/IATEIbCTBE B KAueCTBE LEJIM MEPEBOCHHUTAHHS WH-
TETrpaLfIo U PECONHMAIHM3AIMIO OCYKICHHOTO B OOIIECTBO,
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KOTOpasi MOXET OBITh JOCTHIHYTA ITyTEM BBITTOJHEHUS Clle-
JYIOLIMX 3a]a4: UCIPABICHUE OCYKICHHOIO U COLHAJIbHAs
aJIaNTaIysl OCYKIEHHOTO.

Peanuzannst connanbHO-aJaNTalMOHHBIX MEPOIPHSTHH
TMI03BOJIMT CO3/1aTh YCJIOBHUS JUtsl Hanbosee 3pdhexTHBHON HH-
TETpaliy B COLMYM JINIIA, KOTOPOE OCBOOOAMIOCH OT HaKa-
3aHHsL, B CBSI3U C UeM HEOOXOMMO 3aKpEeTJICHUE B YTOJIOBHOM
U yTOJIOBHO-UCIIONHUTEIBHOM 3aKOHOAATENBCTBE MOHATHS U
AITOPUTMA PEATTM3ALUH COOTBETCTBYIOIINX MEPOTIPHATHH.

B yronosHom 3akoHomarenbcTBe PecnyOnuku benapych
HE 3aKpEeIUICHO MMIIEPAaTHBHBIX HOPM 00 MHTErpanyu ocy-
AKJICHHBIX TT0CJIE OTOBITHS HAKA3aHMS, B CBSI3H C YEM Pa3yMHO
paccMOTpETh pelIeHNe yKa3aHHOH MpOOJIeMbl CIeTyIOMNM
cnocobaM. [l CHHXPOHM3ALMU JEATEIbHOCTH OPraHOB,
YUPEXKACHUN, NPEANpPUATUH KaK IOCyAapCTBEHHOM, Tak U
HEToCy/IapCTBEHHOH (hOPM COOCTBEHHOCTH IO MPOBEACHHIO
MEpOIIPUSITHH, HAIIPABICHHBIX HA PECOLUAM3alunio, He0O0-
xomumo npuHsTHEe 3akoHa Pecmy6nmuku bemapycs «O peco-
UaNM3alum». B JaHHOM HOPMAaTHBHOM akTe HEOOXOIMMO
OTpa3uTh KPYr JIMI, OTBETCTBEHHBIX 3a PECOLHATHU3ALUIO
JII, OCY’KACHHBIX 110 MPUTOBOPY Cy/a; NMEPEeueHb COIMANb-
HO-aJIaNTallHOHHBIX MEPOTPHATHH; aJrOPUTM MPOBEACHUS
COLMAJIBHO-JalITALIMOHHBIX MEPOIPUATHUM;, CTEIEeHb y4a-
CTHS B UX TIPOBE/ICHUN YKa3aHHBIX CyOBEKTOB; MOPSIIOK (hu-
HaHCHUPOBAHM.

Takum 00pa3oM, 3aKpeIUICHUE NPEATOKEHHOTO PEICHUS
MTO3BOJIMT Ha OCHOBE CyIIecTByfomel B PecrmybOnuke bema-
PYChb CHCTEMBI OPTaHOB M YUPEXKICHUH HauaTh MPOIECC CO3-
JlaHWs HOBOT'O HAITpaBJICHUA B p€ajin3alun ueneﬁ HaKa3aHus
— peconnanu3anuu (MCHpaBICHNUS U COLHUANBHOM ajanTa-
IIUM) JIUIl COBEPIIMBIINX NPECTYIICHUs. YCIEUIHAs peco-
LUaIM3aLusl JIMIA, COBEPIIMBIIEIO NIPECTYNICHUE, T03BOJIUT
pean30BaTh OIHY U3 aKTYaJIbHBIX IPOOJIEM U BaXKHBIX IIEJIei
YTOJIOBHOHM OTBETCTBEHHOCTH — MPEILYNPEXICHNS COBEpIIIe-

HUSI HOBBIX NIPECTYIICHUM.
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